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PREFACE 

TO  THE  SEVENTEENTH  EDITION. 


The  present  work  is  put  forward  as  tlie  seventeenth 
edition  of  the  late  Mr.  Joshna  Williams's  "  Principles  of 
the  Law  of  Jleal  Property  "  :  but  it  is  right  to  explain  that 
it  is  to  a  large  extent  a  new  book.  Since  the  late  author's 
death  in  1881  (a),  three  editions  of  the  book  have  been 
prepared  by  the  present  editor ;  and  in  these  the  original 
text  was,  as  far  as  possible,  retained.  It  was  felt,  however, 
that  the  symmetry  of  the  original  work  was  impaired  by 
the  additions  and  alterations  rendered  necessary  not  only 
by  the  great  changes  in  law  and  practice  worked  by  the 
Conveyancing  and  Settled  Land  Acts,  but  also  by  the 
progress  of  historical  learning.  In  preparing  the  edition 
now  submitted  to  the  profession  the  editor  has  ventured 
to  work  with  a  free  hand,  and  to  remodel  the  book 
after  a  design  of  his  own.  The  subject  is  therefore  pre- 
isented  under  an  arrangement  different  from  that  pre- 
viously employed,  and  a  very  considerable  proportion  of 
the  text  is  new.  At  the  same  time  the  scheme  now 
adopted   is  no   more   than  a  development   of  the   late 

(a)  The  first  edition  of  **  Williams       edition  prepared  by  the  late  author 
on  Real  Property  **  wa$«  pablished  in       himself,  in  1880. 
1845,   and  toe  thirteenth,   the  last 
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author's  plan,  and  much  of  what  he  wrote  has  been  pre- 
served (t)  And  throughout  the  present  edition  the 
editor  has  endeavoured  to  harmonise  the  old  matter  and 
the  new,  so  as  to  carry  out,  as  far  as  possible,  the  late 
author's  idea  in  projecting  the  original  work,  viz.,  to  write 
a  readable  book,  and  one  intelligible  to  a  student  without 
previous  knowledge  of  the  law. 

The  editor  must  gratefully  acknowledge  the  benefit 
his  work  has  derived  from  the  criticism  of  his  friend 
Mr.  F.  W.  Maitland,  Downing  Professor  of  the  Laws  of 
England  at  Cambridge,  who  was  kind  enough  to  read 
some  portions  of  the  book  in  manuscript.        ^ 

An  entirely  new  index  to  the  book,  and  to  the  cases, 
year-books  and  statutes  cited,  has  been  prepared  by 
Mr.  Kenneth  F.  Wood,  of  Lincoln's  Inn,  to  whom  the 
editor  is  also  indebted  for  much  eflScient  help  in  passing 
the  work  through  the  press. 

A  few  cases,  decided  since  the  text  was  in  print,  are 
referred  to  in  the  Addenda^  by  the  aid  of  which  the  work 
is  brought  down  to  the  date  given  below. 

7,  Stone  Buildings,  Lincoln's  Inn, 
'Z^th  June,  1892. 

{b)  The  lute  author's  Appendices  are  uatouched. 
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.  Drewry   A   Smale's   Reports    in    the    same 
Court. 

.  Dmry    A    Warren's    Reports   in    the    Irish 
Court  of  Chancery. 

.  Drury's     Reports    in    the    Irish    Court    of 
Chancery. 

.  Dyer's  Reports  in  the  time  of  Henry  VIII., 
Edward  VI.,  Mary  and  Elizabeth. 

.  Ellis  A  Blackburn's  Queen's  Bench  Reports. 

.  Ellis,    Blackburn    A    Ellis's    Queen's    Bench 
Reports. 

.  East's  Reports  in  the  King's  Bench. 

.  Eden's    Reports   in  Chancery  from  1757  to 
1766. 

.  Abridgment  of  Cases  in  Equity,  folio. 

.  Espinasse's  Nisi  Prius  Reports. 

.  Exchequer     Reports     from     1847    to    1856. 
See  under  L.  R. 

.  Exchequer  Division,     See  under  L.  R. 

.  Fitzherbert's  Natura  Brevium. 

.  Feame  on   Contingent  Remainders  and  Exe- 
cutory Devises.    Butler's  Edition. 

.  Fitzherbert's  Abridgment. 


lii  TABLE  OP  ABBREVIATIONS. 

Fleta   .....  The   Anonymous   treatise   on   English   Law, 

so  called,  of  the  time  of  Edw.  L 

FonbL  Eq Fonblanque's    Edition    of    the    Anonjmoas 

Treatise  on  Equity. 

Freem Freeman's  Chancerr  Reports  from   1660  to 

1706. 

Gai The  Commentaries  of  Oaius. 

GifF Giffard's   Reports    in    the    Court  of    Vice- 
chancellor  Stuart. 

Gilb.  Ten Chief  Baron  Gilbert's  Treatise  on  Tenures. 

Gilb.  Uses      ....  Chief  Baron  Gilbert's  Treatise  on  Uses. 

Glanr.         ....  The  treatise  on  English   Law   at  the   time 

of  Henry  II.,  attributed  to  Olanrille. 

H.  Bl. Henry   Blackstone*a    Reports   from   1788^  to 

1796. 

H.  &  C Hurlstone  &  Coltman's  Exchequer  Reports. 

H.  L The  House  of  Lords.    See  under  L.  R. 

H.  L.  C House  of  Lords  Cases  from  1847  to  1866. 

H.  A  N Hurlstone  &  Norman's  Exchequer  Reports. 

Hale,  P.  C Sir   Matthew   Hale's   Treatise   on    Pleas   of 

the  Crown. 

Hard.      .....  Hardres's   Reports   in  the  Court  of   Exche- 
quer, folio,  rrom  1656  to  1669. 

Hare    .....  Hare's  Reports  in  Chancery. 

HiL         .....  Hilary  Term. 

Hob Hobart's  Reports  in  the  time  of  James  I. 

Inst Coke's  Institutes  ;  also  used   for  Justinian's 

Institutes. 

J Justice. 

J.  B.  Moore    .        .        .      .  J.  B.  Moore's  Reports  in  the  Court  of  Com- 
mon Pleas. 

J.  &  W.        ....  Jacob  &  Walker's  Reports  in  Chancery. 

Jac.         .        .        ....  Jacob's  ditto. 

Jarm.  Wills  .  Jarman  on  Wills. 

Job. Johnson's  Reports,  yice-Chancellor  Wood. 

J.  A II.        .  .  Johnson     &     Hemming's     Reports,      Vice- 

Chancellor  Wood. 

Jones  A  Lat Jones    &    Latouche's    Reports    in    the    Irish 

Court  of  Chancery. 

Jur Jurist  Reports. 

Jur.,  N.  S Jurist  Reports,  New  Series. 

Kay     ....         .Kay's  Reports  in  the  Court  of  Vice- Chan- 
cellor Wood. 

K.  A  J Kay  A  Johnson's  Reports  in  the  Court  of 

Vice-Chancellor  Wood. 

Keb Keble's  Reports,  folio. 


TABLE  OF  ABBREVIATIONS.  |iii 

Keen        ....  Keen's   Reports   in   the  Bolls  Court,  from 

1886  to  1887. 

Keil    .         .  ...  Keilway*8  Reports. 

L>.  J.         .  .  .  La w^  Journal  Reports. 

L(.-J.   ....     .  LordJostice. 

L>.  R.        .  .  .  The     Law    Reports   of     the     Incorporated 

Council    of     Law    Reporting,    which    are 
usually  cited  as  follows:— 

From  1865  to  1875— 

L.  K,  A.  &  E.        .     .  Admiralty  and  Ecclesiastical  Cases. 

L.  R.,  Ch.  .  .  Cases  in  the  Court  of  Appeal  in  Chancery. 

L.  R.,  C.  P.  .     .  Common  Pleas  Cases. 

L.  R.,  C.  C.  K    .  .  Crown  Cases  Reserred. 

L.  R.,  £q.     .  .     .  Equity  Cases. 

L.  R.,  Ex.  .  .  Exchequer  Cases. 

L.  R.,  H.  L.,  or£.  kh  English  and  IrishAppeals  to  theHonse  of  Lords. 

L.  R.  P.  C.  .     .  Privy  Council  Cases. 

L.  R.,  P.AD.yOrP.  k  M.  Probate  and  Dirorce  Cases. 

L.  K,  Q.  B.  .  Queen's  Bench  Cases. 

L.  R.,  Sc.  App.      .     .  Scotch  Appeals  to  the  House  of  Lords. 

From  1875  to  1890— 

(Usually  without  prefixing  L.  R.) 

App.  Cas.  .  Appeal   Cases  (House  of   Lords  and   Privy 

Council). 

Ch.  D.         .  .     .  Chancery  Diyiaion  Cases. 

C.  P.  D.   .  •  Common  Pleas  Division  Cases. 

Ex.  D.  .     .  Exchequer  Division  Cases. 

P.  D.        .  •  Probate     Division     Cases,     including     Ad- 

miralty and  Ecclesiastical  Cases. 

Q.  B.  D.  .     .  Queen's    Bench    Division    Cases,   including 

Crown  Cases  Reserved. 

After  1890— 

(Prefixing  the  date  of  the  year  only,  as) 
1891,  A.  C.         .  .  Appeal  Cases. 


1891,  Ch. 
1891,  Q.  B. 
1891,  P. 

L.  T.        . 

Lane  . 

Leon. 


Lev.   . 

Liti. 

LordRaym. 
M.  or  H  ich. 
M.  JeCt. 
lf.R. 


.  Chancery  Division  Cases. 

.  Queen's  Bench  Division  Cases. 

.  Probate  Division  Cases. 

.  Law  Times  Reports. 

.  Lane's  Reports,  Exch.,  8-9  James  I. 

.  Leonard's  Reports,  folio,  in  time  of  Eliza* 
beth  and  James. 

.  Levinz's  Reports  from  1660  to  1696. 

.  Littleton's  Tenures. 

.  Lord  Raymond's  Reports. 

.  Michaelmas  Term. 

.  Mylne  k  Craig^s  Reports  in  Chanoeiy. 

.  Master  of  the  Rolls. 
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M.  &  S.    •          • 

M.  A  W. 

Mac. 

&G. 

McGleland    . 

Mad. 

Form.  Aag. 

Madd. 

Man. 

AGr. 

Mer. 

•          • 

Mod. 

•          • 

Moo. 

•          • 

Moo. 

AMalk.    . 

Moo. 

&  Scott 

My. 

A  K. 

Nov. 

A  Man. 

New 

Caa. 

New 

Rep.      . 

0.  Bridg. 

Owen  . 

P.  . 

P.  C  ,  . 

P.  D. 

P.  Wms.  or  . 
P.  W.       . 

Parker 

Pascb. 

Per.  A  Da7. 


Perk. 
Ph.     . 
Plowd.      . 
PoUexf. 
Popham   . 
Pre.  Gha.      . 
Prec.  Cony. 


.  Maale   A    Selwyn's    Reports   in  the  King's 
Bench. 

.  Meeaon    A    Welsby's    Reports    in   the   Ex- 
chequer. 


.  Macnaghten 
Chan  eery. 


A      Gordon's      Reports      in 


.  McOleland's  Exchequer  Reports  in  18d4. 

.  Madox's  Formulare  Anglicanum. 

.  Mad  dock's  Reports  in  the  Yice-ChanceUor's 
Court. 

.  Manning  A  Granger's  Reports  in  the  Court 
of  Common  Pleas. 

.  Merivale's    Reports   in  Chancery  from  1815 
to  1817. 

.  Modem  Reports  in  time  of  Charles  II. 

.  Sir  Fr.   Moore's   Reports,   folio,  in  time  of 
Elizabeth  and  James. 

.  Moody    A    Malkin's   Reports   at   Nisi   Prius 
from  1826  to  1880. 

.  Moore   A    Scott's  Reports  in   the    Common 
Pleas. 

.  Mylne  A  Keen's  Reports  in  Chancery. 

.  Neville  A  Manning's  Reports  in  the  Queen's 
Bench . 

.  Bingham's  New  Cases  in  the  Common  Pleas. 

.  Bosanquet  A  Puller's   New  Reports  in   the 
Common  Pleas. 

.  Sir  Orlando  Bridgman's  Judgments,   edited 
by  Bannister. 

.  Owen's  Reports  in  the  reign  of  Elizabeth. 

.  Probate.     See  under  L.  R. 

.  Privy  Council.    See  under  L.  R. 

.  Probate  Division.    See  under  L.  R. 

)  Peere  Williams'   Reports  in  Chancery  from 
f      1695  to  1735. 

.  Parker's  Revenue  Cases  from  1748  to  1767. 

.  Easter  Term. 

.  Perry  A   Davison's  Reports  in  the  Queen's 
Bench. 

.  Perkins's  Profitable  Book. 

.  Phillips'  Reports  in  Chancery. 

.  Plowden's  Commentaries  or  Reports,  folio. 

.  PoUexf  en's  Reports,  folio,  from  1670  to  1684. 

.  Popham*  s  Reports,  folio. 

.  Precedents  in  Chancery  from  1687  to  1722. 

.  Precedents  in  Conveyancing. 
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Prest.   Abstr. 
Prest.  Gonr. 
Price     . 
Q.B. 

Q.  B.  D. 

A. 

Bep.    •  •  . 

Bo.  Ab.  • 

Bob.  Oar.       • 

Bob.  Husb.  k  Wife 

Bot.  Hand.      . 

Bot  Pari. 

Bass. 

B.  A  M.  or  Buss,  k  Mr. 

s.  ty.      •  •  • 

8.  ikS.  orSim.  &  Stu. 

Salk.      . 


Sand. 

Uses   . 

Sax.  Cbro. 

Scfa.  k  Lefr. 

Scrir. 

Cop. 

Shep. 

Toaeh. 

Sim. 

•          • 

SirT. 

Baym.  . 

Sm.  k  Giff. 

Spence,  Eq.  Jur. 

StariL 

•          • 

SUt 

•       • 

Str. 

•          • 

Stjle 

•        • 

Sagd. 

Paw. 

Bogd. 

V.AP. 

.  Preston  on  Abstracts  of  Title. 

.  Preston  on  Conrejancing. 

.  Price's  Reports  in  the  Court  of  Exchequer. 

.Queen's  Bench;  also  the  Queen's  Bench 
Reports  from  1841  to  1852.  See  under 
L.B. 

.  Qneen's  Bench  Dirision.    See  under  L.  R. 

.  Rex  or  Regina. 

.  The  Reports  of  Lord  Coke. 

.  Rolle's  Abridgment. 

.  Robinson  on  Oarelkind. 

.  Roper's  Treatise  on  the  Law  of  Husband 
and  Wife.    Edited  by  Jacob. 

.  Rotuli  Hundredorum,  the  Hundred  Rolls 
(Record  Commission). 

.  Rotuli  Parliamentorum,  the  Rolls  of  Parlia- 
ment. 

.  Russell's  Reports  in  Chancery. 

.  Russell  and  Mylne's  Reports  in  Chancery. 

.  Same  case. 

.  Simons  and  Stuart's  Reports  in  the  Vice- 
Chancellor's  Court. 

.  Salkeld's  Reports,  folio,  from  1  W.  &  M. 
to  10  Anne. 

.  Sanders  on  Uses  and  Trusts. 

.  The  Saxon  Chronicle. 

.  Schoales  and  Lefroy's  Reports  in  Chancery 
in  Ireland  in  time  of  Lora  Redesdale. 

.  Scrir  en  on  Copyholds,  8rd  Ed. 

.  Sheppard's  Touchstone  of  Common  Assur- 
ances. 

.  Simons'  Reports  in  the  Vice-Chancellor's 
Court. 

.  Sir  Thomas  Raymond's  Reports. 

.  Smale  k  Giffard's  Reports  in  the  Court  of 
Vice-Chancellor  Stuart. 

.  Spence's  Equitable  Jurisdiction. 

.  Starkie's  Nisi  Prius  Reports. 

.  Statute. 

.  Strange's  Reports  from  1716  to  1747. 

.  Style's  Reports  from  1646  to  1655. 

.  Susden  (afterwards  Lord  St.   Leonards)  on 


Uff< 


owers. 


Swanst.   • 


.  Suffden  (afterwards  Lord  St.  Leonards)  on 
vendors  and  Purchasers. 

.  Swanston's  Reports  in  Chancery  in  1818  and 
1819. 
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T.  R.        •  •  • 

Tan.  or  Taunt, 
i 

Tifnes  L.  B.      . 

Toth . 

Trin. 
Turn. 

T.    d(    M«       •  •  • 

Tyr.    . 
Ulp.  Frag, 

V.     &    Dm  •  • 

V.-C/.  •  •  '• 

Vanghan 
Ventr.  . 
Vera.  • 

Ves.  or  Ves.  Sen. 

Yes.  Jan. 

Vin.  Abr. 
W.  Black.    . 

»T   .    W.  •  ■  • 

W .  B.  •  • 

Watk.  Cop. 
Watk.  Des.    . 
Wightw.    . 

Willes 
Wilg. 

Wms.  Saund. 

X .  B.      •        •  • 

Y.  k  C.  or  Y.  &  C.  Ex. 

Y.  &  C  C  C>        • 

Y.  &  J.    •         •  • 


Term  Beports  in  the  King's  Bench  bj  Dura- 
ford  and  East,  from  1785  to  1800. 

Taunton's  Reports  in  the  Common  Pleas 
from  1807  to  1819. 

Times  Law  Beports. 

TothilFs  Transactions  of  the  Conrt  of 
Chancery. 

Trinity  Term. 

Turner's  Beports  in  Chancery  in  1828  and 
1823. 

Turaer  and  Bussell's  Beports  in  Chancery. 

Tyrwbitt's  Beports  in  the  Conrt  of  Ex- 
chequer. 

Ulpiani  Fragmenta. 

Vesey  &  Beames'a  Beports  in  Chancery  in 
1818  and  1814. 

Vice-Chancellor. 

Yaughan's  Beports  in  the  time  of  Charles  11. 

Ventris's  Beports  in  the  time  of  Charles  U. 

Yernon's  Beports  in  Chancery  from  1680 
to  1716. 

,  Yesey's  Beports  in  Chancery  from  1747  to 
1766. 

Yesey  Junior's   Beports   in    Chancery   from 

1789  to  181 6. 

Yiner's  Abridgment. 

Sir  William  Black  stone's  Beports  from 
1746  to  1780. 

The  Weekly  Notes  of  the  Council  of  Law 
Beporting. 

The  Weekly  Beporter. 

Watkins  on  Copyholds. 

Watkins  on  Descent. 

Wiffhtwick's  Beports  in  the  Court  of  Ex- 
chequer. 

Willes' s  Beports. 

,  Wilson's  Beports  in  King's  Bench  and 
Common  Pleas  from  1742  to  1769. 

Saunders's  Beports  in  time  of  Charles  II. 
Edited  by  Serjeant  Williams  and  Sir 
£.  Y.  Wilh'ams. 

Year  Book. 

,  Younse  &  Colly er's  Beports  in  the  Equity 
Exchequer. 

Younge  k  Colly  er's  Beports  in  Chancery. 
Younge  &  Jenris's  Exchequer  Beports. 


ERRATA. 

Paye  28,  note  (0)  .  .For    "Year    Book   4   Edw.    IV.   88,"    read 

"Year  Book  21  Edw.  IV.  88." 

„     78,  note  («)     .  .     .  For  "  12  Sin.  84,"  read  "  12  Sim.  84." 

„     120,  note  {g)       .  .  For  "gtat.  50  &  51  Vict.  c.  50,"  read  "etat. 

60  A  61  Vict.  c.  80." 

128,  note  (<)   .  .     .  For  "stat.  52  &  53  Vict.  c.  50,"  read  "stat. 

50  &  61  Vict.  c.  80." 

187,  note  (*)        .  .  For  "sUt.  87  A  8S  Vict.  c.  83,   s.    5,"   read 

"  Btat.  31  A  82  Vict.  c.  40,  s.  6." 

„     621,  note  (a)   .  .     ,  For     **  Winter     v.      Lord     Hanson,'*    read 

'*  WinUr  v.  Lord  Aneon,'* 
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ADDENDA. 


62,  note  (/?)  .Add    *'The  extinguishment  of  any  quit-rent 

or  other  manorial  incident  may  now  be 
compelled  bv  lord  or  tenant  under  stat. 
50  A  51  Vict',  c.  78,  s.  6." 

74,  note  (J)    ,  .     .  Add  "  It  appears  that  voluntaiy  conveyances 

to  a  chanty  cannot  be  avoided  under  this 
Act.  Ramsay  v.  Oilchrist,  8  Times  L.  R. 
594." 

.,     102,  line  15  .  .  Add  a  reference  to  JCe  Duke  of  Marlborough's 

Mlenheim  Estates,  8  Times  L.  R.  582. 

115,  note  (jf),  and  po^c  120,  line  10  A  note  {g).     Add  a'reference  to 

Stat.  52  A  53  Vict.  c.  86. 

IIG,  note(o)  .  ,     .  Re  Marquis  of  AiUsbury's  Settled  Estates  is 

now  reported  in  h.  R.  1692,  1  Ch.  606. 

197,  line  24  .  .  After    the  word  registration  add  a  note  :  — 

"By  Stat.  48  A  49  Vict.  c.  26,  s.  3,  a 
caveat  in  favour  of  any  person  may  be 
registered  with  respect  to  any  lands  in 
Yorkshire  by  any  person  claiming  to  be 
entitled  to  any  interest  therein  ;  and  if, 
while  the  caveat  remains  in  force,  an 
assurance  of  the  lands  from  the  giver  of 
the  caveat  to  the  other,  his  representatives 
or  assigns,  be  duly  registered,  such  assur- 
ance shall  have  prionty  as  though  it  had 
been  registered  on  the  date  of  registration 
of  the  caveat.^' 

W.R.P.  '' 
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Iviii  ADDENDA. 

Page  208,  notes  (g),  (A)         .  Add  a  reference  to  Jie  Tmg^B  EstaU,  1892, 

1  Ch.  679. 

249,  note  {g)  ,  .    )  Add  a  reference  to  Ri  Anthony,  1892,  1  Ch. 

253,  note  (•')         .  (     450. 

272,  note  (x)  ,  .     .  Add  a   reference  to  £s  G (an  infant), 

1892,  1  Ch.  292. 

278,  note  (e)        .  .  Add  a  reference  to  Imperial  Loan  Co,,  Limd. 

y.  Stone,  1892,  1  Q.  B.  599. 

292       .  .  .     .  Since  the  text  of  this  page  was  in  print,  it 

has  been  decided  that  a  hnsbaoid  shall 
have  cartesy  of  land,  which  is  his  wife's 
separate  property  nnder  the  Married 
Women's  Property  Act,  1882  ;  Bop«  v. 
Bop4,  Stirling,  J.,  8  Times  L.  R.  504. 

474,  lines  4  to  8  .  .Amend   the   sentence    as    follows: — "And 

where  the  lessor  is  proceeding  to  enforce 
nch  a  right  of  re-entry,  the  Court  is 
authorized,  on  the  application  of  the 
lessee,  to  grant  relief  against  the  forfei- 
ture incurred,  if,  Ac."  And  after  the 
word  re-«ntrp,  add  a  note :  —  "  But  not 
after  the  lessor  has  actually  recovered 
possession  in  execution  of  a 'judgment  in 
nis  favour  obtained  in  an  action  brought 
to  enforce  such  a  right;  JCogers  r.  Bice, 
C.  A.,  8  Times  L.  R.  511.  See  Lock  ▼. 
J^rce,  W.  N.  1892,  p.  82." 

491,  note  (I)  ,  .     .  Add  a  reference  to  Snoto  r.  Boycott,  W.  N. 

1892,  p.  89. 

508.  note  (s)        .  .  Add  a  reference  to  Me  Anthony,  1891,  "  Ch. 

450. 

526,  note  (0)  .  .     .  Add  a  reference  to  the  note  above  directed 

to  be  added  to  page  197,  line  24. 

688.  note  (0        .  .  Add   a   reference    to    Pedder  v.    BwU,    18 

Q.  B.D.  565. 
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LAW  OF  REAL  PROPERTY. 


INTRODUCTOEY  CHAPTER. 

OF  THE  NATURE  OF  REAL  PROPERTY  OR  ESTATE  AND 

CHATTELS  REAL. 


Section  I. 
Of  the  nature  of  Property  and  Ownership. 

It  is  probable  that  inanj  of  those,  who  open  this  book, 
have  heard  of  a  distinction  made  in  law  between  real 
and  personal  property.  They  are  perhaps  aware  that 
the  law  of  real  property  has  to  do  with  the  ownership  of 
land ;  and  it  is  very  unlikely  that  they  have  formed 
no  opinions  on  the  subject  of  the  laws  of  property. 
Popular  notions  of  law  often  contain  an  element  of 
truth :  but  they  are  rarely  exact.  The  student  of  real 
property  law  will,  therefore,  do  well  to  begin  by  con- 
sidering the  exact  meaning  of  one  or  two  terms,  with 
the  common  use  of  which  he  is  doubtless  familiar. 

In  the  first  place,  what  is  meant  by  the  word 
property  f  The  common  conception  of  property  may 
perhaps  be  said  to  be  this;  that  a  man's  property  is 
what   is  his  own   to  do  what   he  likes  with.     It  is 

W.B.P.  B 
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INTRODUCTORY  CHAPTER. 


Ownership. 


Incidents  of 

absolate 

ownership. 


generally  anderstood  that  those  things  are  a  man's 
property,  which  are  the  object  of  oionership  on  his  part,  i 
What  then  is  ownership?  Without  pretending  to  * 
formulate  a  definition,  we  may  venture  to  assert  that 
ownership  chiefly  imports  the  right  of  exdngive  enjoy- 
ment of  some  thing  (a).  The  owner  in  possession  of  a 
thing  has  the  right  to  exclude  all  others  from  the 
possession  or  enjoyment  of  it;  and  if  he  be  wrongfully 
deprived  of  what  he  owns,  he  has  the  right  to  recover 
possession  of  it  from  any  person.  This  right  to  main- 
tain or  recover  possession  of  a  thing  as  against  all  others 
may,  I  think,  be  said  to  be  the  essential  part  of  owner- 
ship. ^8  regards  its  other  incidents,  ownership  may 
be  absolute  or  else  limited  or  restricted.  Thus  absolute 
ownership  would  seem  to  include  the  right  oi  free^  as 
well  as  exclusive,  enjoyment ;  by  which  1  mean  the  right 
of  using,  altering  or  destroying  the  thing  owned  at  the 
owner's  pleasure,  so  only  that  he  do  not  violate  any  other 
person's  right  to  security  of  pei:8on  and  property.  But 
those,  who  have  rights  of  exclusive,  though  restricted,  en- 
joyment, arc  nevertheless  comnionly  termed  owners  (J). 
Another  incident  of  absolute  ownership  is  free  power 
of  disposition,  that  is,  the  right  of  the  owner  to  transfer 
as  ho  will  the  whole  or  any  part  of  his  rights  over  the 
thing  owned.  And  in  modern  times  free  power  of 
disposition  is  generally  incident  to  and  indeed  insepar- 
able from  any  ownership  (c).  But  the  student  will  find 
that  in  earlier  times  those  were  regarded  as  owners, 
wtiose  right  to  maintain  or  recover  possession  was 
secured  by  law,  though  their  power  of  disposition  was 
limited  (i).     Again,  it  is  essential  to  absolute  owner- 


(a)  See  2  Austin's  Jurispru- 
dence, 817,  4th  ed. 

(6)  English  landlords,  who  are 
tenants  lor  life,  are  commoner 
called  landowners,  notwithsUnd- 
ing  that  they  may  be  restrained 
from  laying  their  land  waste,   or 


pulling  down  their  houses. 

(o)  Litt.  s  860;  Co.  Litt.  228  a; 
BradUy  v.  Brixoto,  8  Ves.  jun. 
824;  I^s  y.  lif>u,  1  J.  A  W.  154; 
Ware  v.  Cann,  10  B.  &  0.  488. 

{d)  Glanville,  lib.  1,  c.  5,  7; 
lib.    vii.    c.    1,    6;    lib.  xii.,   xiii.; 
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ship  that  it  should  be  of  indetermlDate  duration;  no 
limit  of  time  must  be  set  beyond  which  the  enjoyment 
of  the  thing  owned  shall  not  endure.  So  that  any  right 
of  user  or  enjoyment  limited  to  endure  for  any  period 
of  life  or  years  cannot  amount  to  absolute  ownership, 
wKicF  isjaterminable.  And  any  right  of  exclusive 
enjoyment  of  a  thing,  for  whatever  period,  which  is 
derived  out  of  the  ownership  of  another  (e),  seems  to  fall 
short  of  absolute  ownership.  But  the  term  owners  is 
commonly  used  to  include  those,  who  have  right  of 
exclusive  enjoyment  of  anything  for  a  limited  time,  as 
well  as  absolute  owners  {/).  Thus  the  word  owner- 
ship  is  used  by  lawyers  sometimes  in  the  strict  sense 
of  absolute  ownership,  sometimes  in  a  looser  sense  to 
express  a  right  of  exclusive  enjoyment,  which,  though 
possibly  lacking  some  of  the  incidents  of  absolute 
ownership,  includes  at  least  the  right  to  maintain  or 
recover  possession  of  some  thing  as  against  all  others. 

Having  gained  some  notion  of  the  legal  sen&e  of 
oumerahipy  let  us  see  what  meaning  is  attached  in  law 
to  the  term  property.  This  word  is  mainly  used  by  Property, 
lawyers  in  three  different  senses  :  —  (1)  As  denoting  the  * 
right  of  ownership.  For  instance,  if  a  man  lend  his 
goods  to  a  friend,  it  is  said  that  the  property  in  the 
goods  remains  in  the  lender.  We  also  speak  oi  property 
in  land.  (2)  As  denoting  the  object  of  a  right  of 
ownership.     Thus,  it  may  be  said  that  certain  goods  are 


Bract,  fo.  3  a,  8  b,  10  b,  81,  102, 112 
b,  118  a,  160  a,  195  b,  206,  268, 
268,  484  b,  485  a;  Bntton,  liv.  2, 
cb.  16,  8.  2;  Mirror,  ch.  2,  s.  25; 
Litt.  as.  9,  10;  Co.  Litt.  17  a, 
266  a. 

(«)  As  wbere  one  holds  land  on 
lease  from  another  for  a  term,  say, 
of  a  thousand  years,  on,  the  expira- 
tion of  which  the  lessor's  succes- 
sors in  title  will  have  t^e  right  to 
resume  possession  of  the  land; 
or  whov  one  man  and  bis  heirs 


hold  land  of  another  and  his  heirs, 
BO  that,  on  failure  of  the  heirs  of 
the  former,  the  latter  or  his  suc- 
cessors in  title  will  have  the  risht 
to  resume  possession  of  the  lana. 

(/)  English  landlords,  who  are 
mostly  tenants  for  life  only,  are 
commonly  called  landowners :  see 
stats.  6  4  7  Will.  IV.  c.  71,  s. 
12;  8  A  9  Vict.  c.  18,  ss.  8,  79, 
84,  127;  27  A  28  Vict.  c.  114,  s. 
8:  88  k  84  Vict.  c.  56;  84  A  85 
Vict.  c.  84;  40  A  41  Vict.  c.  81. 

B    2 


INTEODUCTOEY  CHAPTER. 


Things 
corporeal  or 
incorporeal. 


the  property  of  a  certain  man ;  or,  speaking  of  land, 
that  the  propeii,y  of  one  man  adjoins  the  property  of 
another ;  or  that  property  may  consist  either  of  immove- 
able things,  as  land,  or  of  moveable  things,  as  coined 
money.  (3)  As  denoting  valuable  things  —  things, 
which  can  be  turned  into  money  or  assessed  at  a  money 
value ;  in  other  words,  rights  which  may  be  exchanged 
for  the  ownership  of  money  {g).  It  is  in  this  last  sense 
that  the  vford.  property  seems  to  be  used  when  a  man 
speaks  of  all  his  property,  or  of  his  real  as  opposed  to 
his  personal  property  (A).  Property  then  may  mean 
either  (1)  ownership,  or  (2)  the  objects  or  an  object  of 
ownership,  or  (3)  valuable  things,  according  to  the  con- 
text. Now  things,  according  to  a  classification  imported 
from  Roman  into  English  law,  are  either  corporeal  or 
incorporeal.  Corporeal  things  are  tangible  objects,  as 
land  or  gold :  incorporeal  things  are  those  which  are 
intangible,  such  as  legal  relations  and  rights,  including 
legal  obligations  and  rights  of  action  (i).  And  property, 
as  meaning  valuable  things,  includes  incorporeal  as  well 
as  corporeal  things.  That  is  to  say,  property  consists 
of  two  kinds  of  things :  —  (1)  tangible  things  in  their 
owner's  possession  ;  (2)  valuable  rights  of  various  kinds 
unaccompanied  with  the  possession  of  anything  corpo- 
real. Or,  if  it  be  preferred  to  treat  property  as  an 
aggregate  of  rights,  the  same  classification  may  be  pro- 
pounded in  this  way :  —  Property  consists  (1)  of  rights 


^g)  See  Lord  Mansfield.  Hogan 
▼.  Jackton,  Cowp.  299,  807; 
Barignv,  System  de\  heatigen 
rOmiscDen  Riechts,  vol.  i.,  s.  68, 
pp.  888—840. 

(A)  See  Doe  d.  Wall  v.  Laiig- 
landt,  14  East,  870;  Do€  d. 
Morgan  v.  Morgan^  6  B.  &  C. 
512. 

(i)  Bract,  fo.  10  b.  In  modern 
times  this  classification  of  things, 
as  corporeal  or  incorporeal,  has 
been  subjected  to  adverse  oriti- 
cism,  on  the  ground  that  it 
opposes  things,  considered  as  the 


object  of  rights,  to  the  rights 
themselves;  see  Austin's  Juris- 
prudence, 871,  804,  4th  ed.  The 
student  of  any  legal  sjstem,  how- 
ever, muftt  take  it  as  be  finds  it. 
It  is  idle  for  him  to  find  fault 
with  ideas,  which  have  obtained 
actual  currency  therein,  and  which 
he  is  therefore  bound  to  accept  as 
"legal  tender.*'  If  any  such 
ideas  conflict  with  his  sense  of 
what  ought  to  be,  he  should  look 
for  explanation  to  the  history  of 
law. 
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of  ownership  in  tangible  things  clothed  with  possession; 
(2) of  bare  rights  or  mere  rights;  rights  unaccompanied 
with  possession,  which  are  nevertheless  valuable.  But 
it  is  more  in  accordance  with  the  treatment  of  the  sub- 
ject which  has  obtained  in  our  law  (i),  as  well  as  with 
common  usage,  to  classify  property  as  consisting  of 
corporeal  things,  as  land  or  moveable  goods,  or  of 
incorporeal  things,  mere  rights  regarded  objectively  as 
a  source  of  profit.  Everyone  understands  that  the  laud 
and  moveable  goods,  which  a  man  possesses  as  owner,  are 
part  of  his  property :  but  he  may  have  other  valuable 
things  besides  the  land  and  goods  in  his  possession.  It 
is  probably  within  the  reader's  knowledge  that  a  man 
may  have  land  let  to  yearly  tenants,  or  may  be  entitled 
to  land  on  the  death  of  some  tenant  for  life.  In  either 
case  he  has  a  mere  right  (Z),  without  the  possession  of 
anything  corporeal;  for  the  land  is  in  the  possession  of 
the  yearly  tenants  or  life  tenant.  But  his  right  to  the 
land,  subject  to  the  yearly  or  life  tenancy,  is  a  valuable 
tbing,  and  is  for  that  reason  part  of  his  property.  Again, 
one  need  be  no  lawyer  to  know  that  a  man's  property 
may  also  include  rights  of  way,  of  pasture  for  cattle,  or 
of  fishing  or  shooting  over  other's  land.  Everyone 
reckons  debts  due  to  himself  as  part  of  his  property ; 
and  at  the  present  day  stocks  and  shares  are  forms  of 
property  which  are  familiar  to  many.  All  these  things, 
however,  are  mere  rights,  unaccompanied  with  the 
possession  of  anything  corporeal.  Some,  as  we  have 
seen,  are  rights  over  land,  of  which  others  are  in 
possession  as  owners.  A  debt  is  nothing  more  than 
the  right  to  sue  another  for  money  due  {ini).  What  is 
generally  spoken  of  as  a  sum  of  Government  stock  is 
properly  the  right  to  receive  from  Government  perpetual 
annuities  redeemable  on  payment  of  a  certain  sum,  for 

(k)  See  Co.  Litt.  121  b,  874  b.  Co.  Litt.  869  a. 

(/)  See  Bracton,  fo.  8  a,  7  b,  81,         (m)    Principles    of   the    Law  of 
39  a,  160  a,   aO«  b,   264  a,  484  b;      Peraonal  Property,  11,  18th  ed. 
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example,  £100  for  every  £2  158.  of  annuity  (n).  A 
share  in  a  joint-stock  company,  regarded  as  a  som'ce  of 
emolament,  is  a  right  to  receive  a  certain  share  of  the 
profits  of  the  company  {o).  All  these  different  rights 
are  however  valuable;  they  may  be  turned  into  money 
and  their  worth  can  be  assessed  in  money.  Being 
vahiable  things,  they  are  reckoned  as  property.  But  in 
including  such  incorporeal  things  in  property,  no  heed- 
is  paid  to  the  nature  of  the  rights  of  which  they  consist ; 
they  are  simply  regarded  objectively  as  sources  of 
profit. 


SEcnoN  II. 


Distinotion  in 
English  law 
between 

{)roperty  in 
anas  and 
property  in 
goodtt. 


No  absolute 
ownership  of 
land. 

Estate  in  fee 
simple. 


Of  Property  in  Land  and  Ooods  in  English  Law. 

Having  thus  examined  the  meaning  of  ownership 
zxki.  property^  our  next  step  towards  apprehending  the 
nature  of  real  property  will  be  to  advert  to  the  distinc- 
tjon  drawn  in  English  law  between  property  in  land  and 
property  in  moveable  goods.  It  is  this :  — An  English 
subject  may  enjoy  the  absolute  ownership  of  goods,  but 
not  of  land  (p).  The  law  does  not  recognize  absolute 
ownership  of  land,  unless  in  the  hands  of  the  Crown ; 
and  the  greatest  interest  in  land,  which  a  subject  can 
have,  is  an  estate  in  fee  simple  (;),  that  is  to  say,  an 
estate  inheritable  by  his  blood-relations,  collateral  as 
well  as  lineal,  according  to  the  legal  order  of  succession, 
and  held  feudally  of  some  lord  by  some  kind  of  service. 


(n)  lb.  254;  Wildman  ▼. 
Wildman,  9  Ves.  174,  177. 

(o)  lb.  265  et  *6q.;  Colonial 
Bank  ▼.  Wkiuney,  80  Ch.  D. 
261,  286;  11  App.  Gas.  426, 
488. 

{p)  This  distinction  is  not 
essential.     In    Roman    law    land 


and  moTeable  goods  might  be  the 
object  of  the  same  dominium  ex 
Jure  Quiritium;  Gai  II.  §§15— 
26,  40—42;  Ulp.  Frag.  xfx. 

fq)  Litt.  s.  11;  Co.  Litt  4  a; 
OourUew  of  Bridoewater  v.  Duke 
o/BoUon,  6  Mod.  106,  109. 
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For  by  English  law,  the  king  is  the  supreme  owner,  or 
lord  paramount,  of  every  parcel  of  land  in  the  realm  {r) ;  ^^  p"*- 
and  all  land  is  holden  of  some  lord  or  other  and  either 
immediately  or  mediately  {s)  of  the  king  {().  But 
it  must  not  be  supposed  because  an  English  sub- 
ject can  have  no  absolute,  interminable  and  un- 
derived  {u)  ownership  of  land,  that  proprietary  rights 
in  land  are  unknown  to  the  law.  On  the  contrary, 
the  law  secures  to  every  one,  who  holds  an  estate 
in  land,  the  exclusive  enjoyment  of  his  holding,  and 
gives  him  the  right  to  maintain  or  recover  possession 
thereof  against  all  others  {x).  To  an  estate  in  fee 
simple  there  are  moreover  now  incident  the  rights  of 
free  enjoyment  and  free  disposition ;  so  that  such  an 
estate  is  well-nigh  equivalent  to  absolute  property  (y). 
It  is  common  to  speak  of  land-owners  and  the  owner- 
ship of  land ;  and  such  expressions  are  found  even  in 
Acts  of  Parliament  {yy).  English  law  then  recognizes 
property  in  but  not  absolute  ownership  of  land;  the 
most  absolute  property  in  land  that  a  subject  can  have 
is  but  an  estate  (z).  Here  may  be  explained  what  is  • 
meant  by  this  word  estaUy  which  will  be  constantly  Estate, 
encountered  by  the  student  of  real  property  law. 
Everyone  knows  that  a  man's  lands  are  often  referred 
to  as  his  estate  or  his  estates ;  but  the  popular  sense  of 
the  word  is  a  modification  of  its  legal  meaning.  Estate 
is  the  Latin  word  atattbs  (a),  which  originally  denoted  a 
man's  personal  condition  in  law  (5),  but   was  used  to 


(r)  Go.  Litt.  65  a.  lies,     8    App.     CaJB.     886;    stats. 

{8)  That   is,    either  directly    of  88   Geo.     UI.    c.    5,    s.    46;    68 

the    kinff,    or   direct\y    of    some  Geo.  III.  o.  45,  ss.  89,  60:  5  &  6 

intermediate,    or  mstns  lord,   be-  Vict.   c.   85,    ss.   1,    60  (No.  i v..  Mesne  lord, 

tween  the  tenant  and  the  king.  2,  10,   12);  and  the  stats,  cited  in 

U)  Co.  Litt.  98  a.  note  (/)  to  p.  8,  anU. 

(tf)  See  anU,  p.  8.  («)  Holt»  G.  J.,  6  Mod.  109. 

(z)  8  Black.   Gomm.  167  it  uq.,  (a)  Go.  Litt.  9  a,  845  a. 

209.  '     '^ 


{v)  See  anU^  p.  2. 

m 


lyy)  See   Go.    Litt.    17,  266   a,     c.  11. 
869  a;    Oventera  of  Weft  Ham  v. 


(ft)  Glanv.   lib.   5,   o.  1:  Bract, 
fo.   26  a,  199  b;    Fleta,    lib.   ir., 
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deBcribe,  first,  the  natare  of  his  interest  in  land  and 
then  the  extent  of  such  interest  (<?).  In  law,  a  land- 
holder's estate  is  his  interest  in  the  land,  of  which  he  is 
tenant ;  and  the  word  is  especially  used  to  denote  the 
extent  of  his  interest.  Thus  a  man  is  said  to  have  an 
estate  for  life  in  land,  or  an  estate  of  inheritance,  as  an 
estate  in  fee  simple ;  and  all  his  estate  in  his  land  is 
equivalent  to  all  his  right  therein  (d).  The  word  estate 
also  has  a  third  meaning.  It  is  used  to  denote  the 
whole  of  any  person's  valuable  interest  in  land  or  goods. 
A  man's  whole  "estate"  is  equivalent  lo  all  his  "pro- 
perty;" it  includes  all  his  valuable  rights  (<?). 

The  student,  being  informed  of  the  distinction  drawn 
in  English  law  between  property  in  land  and  property 
in  goods,  and  knowing  that  real  property  has  to  do  with 
the  ownership  of  land, .  may  perhaps  be  inclined  to 
conclude  that  real  property  must  be  property  in  land, 
while  property  in  goods  is  personal  property.  Unfor- 
tunately the  matter  is  not  so  simple.  Real  property 
certainly  is  for  the  most  part  property  in  land  :  but  all 
property  in  land  is  not  real  property.  The  explanation 
of  this  is  to  be  found  in  the  circumstances  of  our  legal 
history.  We  must  look  for  the  answer  to  the  days  of  our 
early  common  law.  This  will  lead  us  back  to  the  times 
immediately  following  the  Norman  Conquest,  when  the 
doctrine  of  the  feudal  tenure  of  land  was  established 
as  part  of  our  law  ;  to  the  reign  of  Henry  IL,  when 
judges  of  the  King's  Court  were  first  appointed  to  sit 


(<j)  Bract,  fo.  40  b,  42,  50  b, 
262  a,  428  b,  424  a;  Thomas  of 
We^f land's  case^  Rot.  Pari.  i.  66; 
Stat.  27  Edw.  III.,  st.  2,  c.  9; 
Madox,  Form.  Anffl.  Nos.  170, 
172,  192;  BoihenhaU  v.  Wy- 
ehinqham^  2  CaloDdar  of  Pro- 
ceedings ia  Chancery,  iii. 

{d)  Litt.  8S.  1,  57,  465—469, 
472,    650;    Co.     Litt.    845    a,    b; 


Holt,  C.  J.,  6  Mod.  109,  110. 

(«)  Kirwan  r.  Johnson  (1651), 
Style,  293,  294;  GovnUsa  of 
Bridgewater  t.  Duke  of  BoUon 
(Hil.  2  Anne),  6  Mod.  106;  SeoU 
V.  Alberry  (rasch.  6  Geo.  I.), 
Com  YDS,  887t  ^40;  BaUUrson  y. 
nudiiart,  17  Bear.  210;  M^sdt  v. 
Wood,  19  Beav.  215,  225. 
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pennanently  on  the  Bench  {f\  and  our  oldest  legal  text- 
book, that  attributed  to  Glanville  {g\  appeared;  and cuanviiu. 
to  the  days  of  Bracton,  who   was  an  English  judge  Bracton. 
under  King  Henry  III.,  and  wrote  a  treatise  of  high 
merit  and  authority  on  the  laws  of  England  (A). 

* 
During   the  three   cjenturies,    which   followed    the  Form  of 
Norman  Conquest,  the  public  wealth  was  contained  in  F" eleventh 
forms  very  different  from  those  of  to-day.     There  was  ceat^u^^''**' 
then  no  such  thing  as  capital  always  ready  to  be  ex- 
pended in  wages  and  materials  for  work,  or  invested  in 
Government  Stock  or  in  shares  in  trading  companies. 
Agriculture  was  the  principal  industry  ;  and  the  people 
were  collected  in  agricultural  village  communities,  each 
of  which  supplied  itself  with  all  the  necessaries  of  life. 

(/)  The  King's  Court  was  originally  the  tribunal  held  by  authority  The  King's 
of  the  king,  as  the  source  of  all  justice  within  the  realm,  before  himself  Court, 
or    his   chief    justiciar.      In    Henry    ll.'s    reign    the    ordinary    legal 
business  of  the  King's  Court  was    delegated  to  judges    sitting    per- 
manently at  Westminster;    and    the    institution  of    itinerant    judges, 
visiting  every  county,   was  firmly  established  ;  so  that  the  justice  of 
the   King's  Court   was    brought    home   to  the    whole  people.      After 
Henry  IIl.'s  reign  the  original  jurisdiction  of  the  King's  Court  of  Law 
was  divided  between  its  three  branches,   the  Courts  of  King's   Bench, 
Common  Pleas,   and  Exchequer;  to  be  again  united  in   the  year  1875 
in  the  High  Court  of  Justice  established  by  the  Judicature  Acts.     The 
King's  Courts  of  Law  have  been  the  chief  agents  in  the  development  of 
the  common  law,   which  is  derived  from  the  ancient  customs  of  the  <f  he  common 
nation  recognized  and  enforced  therein    as    law,    and    the    rules  and  law. 
principles  of  which   have   been  evolved  from  the  decisions  of  those 
courts  upon  cases  submitted  to  their  judgment  from  the  time  of  their 
establishment   to    the    present   day.     The  legal  refoims  initiated    by 
Henry  II.  had  the  effect  of  increasing  the  importance  of  the  jurisdiction 
of  the  King's  Court  at  the  expense  of  that  of  the  local  tribunals,  such 
as  the  county  and  hundred  courts;  and  resulted  in  the  establishment 
of  a  uniform  body  of  judge-made  law  applicable  throughout  the  land, 
which  gradually    superseded    the   old   local  -customs.     The   enormous  ' 
influence  of  Henry  II.' s  judicial  institutions  may  be  gauged  by  the  fact 
that  Bracton' s  treatise  written  in  Henry  IIl.'s  reign  is  as  much  founded 
on  English  case  law  as  any  modern  text  book.    See  Madox,  Hist.  Exch. 
ch.   i.— iii.,    xix.;  Stubbs,   Const.  Hist.  ch.   xi.  %%  118,  120,   125—127, 
ch.  xiii.   S  168,  ch.   xv.  §§  288,   235;  Maitland,  Bracton's  Note  Book, 
Introd.    pp.  1—12,18;    Selden    Society,    Select  Pleas  of  the  Crown, 
Introd.  zi.  tt  nq, 

iff)  Ranulf   de    Olanville,    chief         (h)  For  an  account  of  what  is 

Justiciar   of  England   under  Hen.  known  of  Bracton,  see  Maitland, 

I.;    see    Dictionary   of   National  Bracton's    Note    Book,     vol.    i., 

Biography,  art.  Glanville,  R.  de.  p.  18. 
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Chattels. 


In  the  eleventh  oentnrv  even  the  dwellers  in  cities 
supported  themselves  by  tilling  their  own  lands.  Bat 
for  our  present  purpose,  the  most  important  distinction 
between  those  times  and  our  own  is  that  services,  for 
which  we  are  accustomed  to  regard  payment  in  money 
as  the  natural  remuneration,  were  then  requited  by  the 
bestowal  or  occupation  of  a  holding  of  land.  Thus 
lands  were  given  by  the  Conqueror  to  his  followers  to 
hold  in  return  for  military  service.  The  peasantry 
occupied  land,  in  return  for  which  they  were  bound  to 
labour  on  their  lord's  demesne,  that  portion  of  land 
which  he  retained  in  his  own  occupation  (i).  The 
village  smith  or  carpenter  often  occupied  a  holding  of 
land  in  return  for  his  trade  services;  men  held  lands 
too  on  condition  of  rendering  various  personal  services 
to  their  landlord,  such  as  riding  with  him,  holding  his 
court  or  feeding  his  hounds  (A).  Tn  fact,  the  whole 
social  orp:anisation  was  based  on  landholding  in  return 
for  service  (Z).  Trade  was  not  unknown,  but  occupied 
a  subordinate  position ;  and  the  contracting  of  trade 
debts  was  a  matter  which  concerned  a  limited  class  of 
persons.  Property  therefore  was  chiefly  corporeal  {m) ; 
it  consisted  of  land  on  the  one  hand,  and  on  the  other 
of  such  things  as  ploughs  and  other  implements  of  hus- 
bandry, horses,  sheep  and  cattle,  house  furniture,  clothes, 
arms,  jewels  and  precious  metals,  all  of  which  were 
known  as  chattels  (n)  or  goods. 


Physical  Now   there   is  a  great  physical  difference  between 

between  land  lands  and  chattels  or  goods.     Land  is  immoveable  and 
goodr''^**'^''  indestructible.     You  may  dig  holes  in  land  and  waste 


(♦)  Bract,  fo.  268  a;  Co.  Litt. 
17  a;  see  Vinogradoff.  YiUainage 
in  England,  Essay  ii.,  ch.  iii. 

{k)  See  the  Boldon  Book, 
Domesday,  iy.  565  et  9eq.\ 
Bract,  fo.  85  b;  Vinogradoff, 
Villainage  in  England,  322  et  seq. 

(l)  Cunningham,  Growth  of 
English  Induatry  and   Commerce, 


2—4,  16,  129,  166,  201. 

(m)  See  ante,  p.  4. 

(»)  Du  Cange,  Gloss,  sub- 
yerb.  Catallam ;  New  English 
Dictionary  (Murray)  s.  v.  Chat- 
tel and  Cattle;  Dia'l.  de  Scaccario, 
II.  xiy. ;  Stubbs,  Select  Chailers, 
236,  2nd  ed. 
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it,  bnt  you  cannot  remove  the  site  of  it.  Goods  on  the 
other  hand  may  always  be  removed  or  destroyed.  Cows 
and  sheep  may  be  killed  and  eaten ;  furniture  may  be 
broken  up  and  burnt  {o).  And  this  physical  difference 
has  great  importance  for  the  purposes  of  legal  treat- 
ment. Land,  for  instance,  must  always  remain  subject 
to  the  jurisdiction  of  the  courts  of  the  country  where  it 
is  situate,  and  amenable  to  the  process,  by  which  the 
judgments  of  such  courts  are  enforced  ;  it  can  never  bo 
withdrawn  beyond  the  reach  of  the  strong  hand  of  the 
law.  A  landowner  may  fly  from  justice,  but  he  must 
perforce  leave  his  lands  behind  {jp).  Goods  however 
may  always  be  taken  out  of  the  country  or  destroyed, 
in  order  to  avoid  seizure  by  process  of  law.  So  that  to 
one  wrongfully  dispossessed  of  laud  the  law  can  always 
restore  the  very  land  from  which  he  has  been  ejected: 
bot  there  is  no  certainty  of  recovering  by  legal  process 
the  actual  goods  of  which  a  man  has  been  unlawfully 
deprived.  If  they  have  been  lost  or  destroyed,  the  law 
can  give  the  injured  owner  no  other  relief  than  to 
award  him  compensation  in  money.  Again,  land  is 
permanent;  it  lasts  beyond  the  life  of  man;  the  same 
land  sustains  successive  generations  of  men.  A  land- 
owner may  die,  but  the  land  always  remains  to  be 
enjoyed  by  some  other ;  and  from  the  nature  of  things, 
possession  of  land  must  be  held  by  a  succession  of 
owners.  Bnt  goods  lack  the  permanent  quality  of 
land ;  they  may  always  be  worn  out,  destroyed  or  lost ; 
tliey  are  not  things  which  must  necessarily  endure 
beyond  their  owner's  life.  Lastly,  in  times  when  or  in 
countries  where  men  support  themselves  mainly  by 
pastoral  or  agricultural  pursuits,  land  is  the  most  im- 
portant kind  of  property.  We  shall  see  that  the  dis- 
tinction made  in  our  law  between  property  in  land  and 
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{o)   **  Terre    demuH    ierre    tout.        {j))  The  possession  of  freehold 
temi 

Abr. 


\o)   "  rerre    aetnun    terre    loiu.  {p)  ine  possession  oi  ireeaoia 

'^mps,   mee   hiena    come    boefe    ou  land  was  therefore   regarded  as  a 

ToeAeouit   eetre   mange " ;   Fitz.  sufficient     pledge    for    good    be- 

ibr.  ViUenage,  pi.  22.  hariour;  Bract.  lo.  124  b. 
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property  in  goods  arises  from  the  physical  diSerence 
between  land  and  moveable  goods,  and  from  the  superior 
importance  of  land  at  the  time  when  the  common  law 
was  in  the  making. 

To  re-state  in  words  more  indicative  of  its  origin  the 

distinction,  that  one  may  be  the   absolute   owner  of 

goods  but  can  at  most  hold  an  estate  in  fee  in  land : — 

By   English   law  moveable   goods  are   the  object  of 

absolute  ownership :  but  land  is  the  object  of  tenure, 

that  is,  feudal  tenure.     Tenure  may  perhaps  be  defined 

as  the  relation  between  feudal  lord  and  tenant  of  land. 

BBtebiish-       The   principle   of   the  feudal  tenure  of  land  was  de- 
ment Ol 

feudal  tenure,  finitely  established  in  our  law  after  the  Norman 
Conquest.  It  is  well  known  that,  after  the  battle  of 
Hastings,  the  lauds  of  those  who  opposed  the  Conqueror 
were  treated  as  forfeited,  and  were  granted  by  him  to 
his  own  followers;  while  those  of  the  English  who  sub- 
mitted to  him,  redeemed  their  lands,  surrendering  them 
and  receiving  them  again  from  his  hands  (j).  In  con- 
sequence of  the  revolts  against  William's  authority, 
which  took  place  in  the  first  ten  years  of  his  reign, 
further  forfeitures  were  incurred ;  so  that,  by  a  gradual 
process  of  confiscation  and  new  grant,  Normans  were 
largely  substituted  for  English,  as  the  chief  landowners 
over  the  whole  kingdom  (r).  Now  according  to  the 
construction  placed  by  King  William  and  his  oflScers 
of  justice  upon  the  grants  or  regrants  of  land  made 
by  the  king,  whether  to  his  own  followers  or  to 
the  former  owners,  the  lands  were  not  bestowed  as 
absolute  gifts :  but  were  granted  on  the  conditions  of 

The  feudal      what  is  knowu  as  the  feudal  system-  of  landholding  (5). 

gystem  of 
landholding. 

(^)  Freeman,  Norm.  Conquest,  (r)  Stubbs.  Const.  Hist.  §  95; 
iv.  18—22,  24,  V.  22;  Stubbs,  Freeman,  Norm.  Conquest,  iv. 
Const.  Hist.  S  95.  49,  56,  127,  128,  163,  296. 

{i)  On  the  continent  of  Europe  the  feudal  system  of  landholding 
seems  to  have  come  to  matunt^y  in  the  course  of  the  tenth  century,  tt 
is  thought  partly  to  have  originated  in  the  grants  of  land  made  by  the 
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That  is  to  saj,  the  grantees  were  regarded  as  holding 
the  lands  of  the  king  as  lord  on  the  obligation  of 
fidelity  and  service  to  him,  in  which  if  they  failed,  the 
lands  would  be  forfeited  and  the  king  might  resume 
them  as  his  own  {t).  The  service  required  of  the 
grantees  would  in  general  be  military  service ;  that  is, 
each  would  be  bound  to  provide  the  king  with  a  certain 
number  of  armed  horsemen  or  knights,  as  part  of  the 
feudal  host  {u).    Upon  this  system  were  lands  held  of 

Frank   kings    of   the   three    preceding  centuries  to  their  kinsmen  and 
folloirers   npon    the    grantees'  undertaking   to  continue  fuithful.     The 
estates  so  granted  are  known  as  benefices.    Other  elements  of  feudalism  Benefices, 
are  found  in  the  practice  of  commendation  —  that  is,  of  men  submitting  Commeodft* 
themselres    to    some    powerful    neighbour    as   their  lord   and  thereb j  ^^^^^^  • 
gaining  protection  in  return  for  fuithful  service,  —  and  in  the  grants 
made  bj  kings  to  powerful  subjects  of  liberty  of  jurisdiction  over  the 
inhabitants    of    particular    districts    with    immunity    from    the   royal 
jarisdiction.      The    main    features    of    the  feudal    system    of    tenures 
were  (1)  the    principle    that    all    land    is    held,   either    mediately    or 
immediately,  of  the  king;    (2)  the  union  of  the  relation   of  lord  and 
man  with  that  of  landlord  and  tenant,  whereby  the  personal  service  due 
from  the  vassal  to  his  superior  became  the  condition  of  his  holding  land 
granted  to  him  by  his  lord ;  and  (3;  the  jurisdiction  of  the  lord  over  his 
tenants.     The  personal  relation  of  lord  and  man  was  known  to  English 
law    before    the    Norman     Conqnest.     And    it    appears    that    English 
institutions  were  in  other  respects   tending   towards   feudalism  at  the 
time  of  the  conquest.      But  the  introduction  into   English  law  of    the 
feudal  principle  that  all  land  is  held  of  the  Crown,  and  of  the  tenure  of 
land  by  military  service,  seems  to  have  been  the  immediate  result  of 
the    Conqnest    and   of    William's   dealings  with  the   land.     Although 
William   introduced    feudal   tenure   into   England   it  should   be   noted 
that  his  policy  was  opposed    to    the    introduction   of    feudal   govern- 
tnerU.    At    the    assembly    held    at    Salisbury    in    1086    he    caused    aU 
his   subjects,  w/totoever   men   they    were^  to    swear   fealty    to    him    as 
their   supreme   lord.      Hence   arose   an   important   difference  between 
the  English   law  of   feudal   tenure  and  that   prevailing  on    the  con- 
tinent.    The    continental   tenant  owed    fealty  to  his   immediate   lord 
only,  and  might  well  be  summoned  to  go  with  his  lord  to  war  against 
the  lord's  superior,  on  pain  of  forfeiture,  if  he  failed  to  comply.    The 
English  tenant   did  homage  to  his  lord,  saving  his  allegiance  to  the 
king;    and  did  not  forfeit  his  holding  if  he  stood  by  the  king  against 
bis   lord.      See    Stubbs,    Const.     Hist.    %%  98—97;    Freeman,     Norm. 
Cooq.  iv.  694;    Hallam,    Middle    Ages,  i.  174,  175,  and  note;     Glanv. 
iz.  1 ;  Bract  fo.  80  a,  81  b  ;  Litt  ss.  88,  89. 

(0  Stubbs,    Oonst.    Hist.    §  95.  was    retained,   and    used   bv  the 

Freeman,    Norm.     Conq.    iv.     27,  Norman  kings,  in  addition  to  the 

T.  5,  23.  24.  feudal  hont ;    see    Stubbs,    Const. 

(tt)  Before   the   Conquest    land-  Hist.   %%  86,  48,   50,    75,    97,    138, 

owners  were  subject  to  the  obi iga-  vol.  i.   pp.  76,   105,  117,  189,  268, 

tion    of    service    in   the  fyrd^  or  482 ;  Stubbs,  Select  Charters,  153, 

national    militia.     The  /yrd   was  2nd  ed. 
not  abolished  at  the  Conquest,  but 
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the  Conqueror  in  Normandy  by  the  great  men  who 
joined  him  in  the  expedition  against  Harold  {v).  And 
this  system,  it  appears,  was  directly  introduced  into 
England  by  William  I.,  at  whose  will  the  amount  of 
knight-service  due  from  the  feudal  tenants  of  the  crown 
was  determined  {w).  And  not  only  was  tenure  by 
military  service  the  condition  of  holding  lands,  which 
the  king  had  granted  to  laymen,  but  the  lands,  which 
he  had  bestowed  upon  the  bishops  and  abbots,  as  his 
feudal  tenants,  were  also  subjected  to  the  obligation  of 
providing  definite  numbers  of  knights  (a?).  The  law  of 
military  tenure,  having  been  thus  applied  to  the  im- 
mediate tenants  of  the  crown,  spread  quickly  down- 
wards; for  the  king's  tenants,  in  order  to  provide 
permanently  for  knights  to  perform  their  service  due 
to  the  crown,  made  gifts  of  land  to  their  followers,  as 
under-tenants,  on  condition  of  like  military  service  as 
was  required  of  themselves  (y).  And  so  speedily  was 
the  law  of  feudal  tenure  incorporated  in  the  law  of  the 
land,  that  among  the  grievances  to  be  redressed  by  the 
charter  issued  at  the  accession  of  Henry  L,  we  find 
abuse  during  the  late  king's  reign  of  the  forms  of  feudal 
tenure,  with  respect  to  the  lands  not  only  of  the  king's 
immediate  tenants,  but  also  of  their  under-tenants  {2), 
Under  the  infiuence  of  the  king's  court,  of  which 
judges  were  first  appointed  to  sit  permanently  in 
Henry  II.'s  reign  {a)j  the  laws  of  tenure  were  further 
developed  and  reduced  to  uniformity ;  and  all  forms  of 
land-owning,  whether  derived  from  the  feudal -grants 

{v)   Round,    English    Historical  bishops    and    abbots    appears    to 

Review,  tL,  441;    Stubbs,  Const,  have    been    fixed   by   William    in 

Hist.  §92.  1070;    Round,  Eng.  Hist.  Review, 

(id)    This     point    is,    I    think,  vii.  14. 

made  good   by  Mr.  Round  in  his  (y)  Round,   Eng.  Hist.   Review, 

articles    on    tne    introduction    of  vii.  15,  19. 

knight    service    into    England   in  (z)  Stubbs,  Select  Charters,  100, 

the    English    Historical     Review,  2nd  ed.;    Round,  Eng.   Hist.   Re- 

vi.  417  and  626,  vii.  11.  view,  vi.  417. 

(x)  The  amount  of  knight  ser-  (a)  Ante,  p.  8. 
vice    to    be    required    from    the 
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of  King  William  and  hid  tenants,  or  from  Saxon  usage 
which  had  survived  the  Conquest,  were  forced  to  fit  the 
principle  of  feudal  tenure.  The  law  of  tenure,  however, 
was  applied  only  to  land.  Chattels  were  not  treated 
as  fit  objects  of  feudal  tenure.  The  transient  nature  of 
goods  and  the  uses  to  which  they  are  commonly  put,  are 
opposed  to  any  such  arrangement.  They  were  looked 
upon  as  objects  of  property  simply.  William  I.  took 
plenty  of  moveable  wealth  from  his  conquered  subjects : 
but  we  do  not  hear  that  he  granted  any  of  it  out  to  be 
held  of  him  feudally,  though  we  are  told  that  he  be- 
stowed some  of  it  as  absolute  gifts  {h).  So  that,  while  a 
free  man's  land  was  subject  to  the  interest  which  his 
feudal  landlord  had  therein,  his  chattels  were,  as  we 
shall  see,  property  pecuharly  his  own,  of  which  he 
could  dispose  at  will  {c) 


Section  III. 


Of  Tenements  and  CJuxUds. 

Land  then  is  the  object  of  tenure.  He  who  has 
land,  is  said  to  hold  it  rather  than  to  own  it  {d).  And 
in  early  times  after  the  Conquest  a  parcel  of  land  in 
any  person's  occupation,  with  its  appurtenant  rights  in 
the  way  of  common  pasture  or  otherwise,  was  especially 
known  as  a  tenement ;  a  term  then  used  generally  in  Tenement 
the  mere  sense  of  a  holding  of  land  without  any  re- 
ference to  the  nature  of  the  tenant's  interest  therein  {e). 
It  must  not,  however,  be  supposed  that  in  those  days 
every  occupier  of  land  was  a  feudal  tenant.  Land 
might  be  held  on  other   conditions  besides  those  of 

{h)  Freeman,   Nonn.   Conq.   Iy.  (<2)  Co.  Litt.  1. 

69—62.  (<s)  Bract,  fo.  77  b,  80  a,  907  a, 

(6)  See  Bract  60  b,   129  a,  181  208  b,  220,  268. 
a»407b. 
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feudal  tenancy;  and  the  most  important  kinds  of 
tenancy  were  three.  A  man  might  have  a  freeholding 
of  land  (liberum  tenementum),  a  holding  in  villenage 
{viUe7iagium),  or  a  lease  for  a  certain  nnmber  or  term 
of  years  (./).  A  freeholding  of  land  was  held  of  the 
king  or  some  mesne  lord  by  free  services,  that  is,  by 
services  free  from  servile  incidents;  military  service, 
or  knight's  service,  being  in  early  times  the  most  im- 
portant kind  of  service  by  which  land  might  be  freely 
held  (ff).  It  was  the  freeholder  who  was  the  feudal 
tenant  of  land.  To  hold  in  villenage  was  to  hold 
land  of  the  freeholder  on  condition  of  the  performance 
of  villein  services,  which  were  chiefly  services  of  field 
labour,  as  ploughing,  sowing,  reaping,  and  mowing,  the 
amount  of  which  was  regulated  by  custom,  and  which 
often  included  incidents  (A)  then  regarded  as  servile  (i). 
To  hold  land  ior  a  term  of  years  was  to  hold  under  a 
contract  with  the  freeholder  that  the  tenant  should 
have  possession  of  the  land  for  a  certain  time  (A). 

Different  Now  the  incidents  of  these  three  kinds  of  holdingSi)f 

freeholding,    land,  the  freeholding,  the  villenage,  and  the  terra,  were 
terra°con-"^^  markedly  different  with  respect,  first  to  the  protection 
thoVel)^'*^     which  the  law  afforded  to  the  tenant  in  the  possession 
property  in     of  his  holding,  aud  secondly,  to  the  devolution  of  the 
holding  after  the  tenant's  death.     As  we  examine  those 
incidents,  let  us  compare  them  with  the  same  incidents 
of  property  in  chattels. 
Protection  of       1.  Only  the  possession  of  a  freeholding.  was  fully 
possession,      protected  by  the  common  law  {I).  The  dispossessed  free- 
holder might  always  bring  an  action  at  law  to  recover 

« 

V 

(/)  Bract,  fo.  207  a.  land,    158.   208  ;   Pike.  Introd.  to 

(^)  See  Glanv.  xii.  2,  8;  Bract.  T.    B.,    15     Edw.      III.      (RoUs 

f  0.  7  b.  24  b,  35,  36,  200  a.  Series),  xr.  a  teg. 

(h)  Sacb  as  tbe  mercbet,  a  fine  (i)    Bract,    fo.    7,     26,    200    a» 

paid  by  the  villein   tenant  to  his  208  b. 

lord   for   the   privilege  of  giving  (k)  Bract,  fo.  220  a. 

his     child      in      marriage;     'see  {l)  Glany.   i.  5,   xii.   2 — 5,  xiiL 

Yinogradofif,   Villainage    in    Eng-  82;  Bract,  fo.  165  a,  207  a,  481  b. 
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the  holding  of  which  he  had  been  unjustly  deprived ; 
and  would,  if  successful,  be  restored  to  possession  of  the 
same  by  the  hands  of  the  sherifi,  the  Mug's  officer  to 
whom  was  entrusted  the  execution  of  the  judgments  of 
the  king's  law  court  (m).  The  possession  of  a  tenant  in 
villenage  was  merely  precarious  in  the  eye  of  the  law  of 
the  land.  He  was  deemed  to  hold  at  the  will  and  on 
behalf  of  his  lord.  No  direct  action  for  the  recovery  of 
a  holding  in  villenage,  as  such,  was  ever  permitted  to  be 
brought  in  the  Mug's  courts  of  law  (n).  Tenant  for  a 
term  of  years  was  regarded  in  early  law  as  holding 
possession  on  behalf  of  the  freeholder  as  his  bailifif,  and 
was  never  allowed  to  use  the  freeholder's  remedies  for 
dispossession  (p).  Originally  he  had  no  remedy  in  case 
of  his  ejectment,  unless  he  held  under  a  convenant  {oo) 
with  his  landlord.  If  so,  he  might  have  an  action  of 
covenant  against  his  landlord  >  in  case  he  had  been 
ejected  by  the  landlord  himself  or  anyone  claiming  the 
land  by  superior  title ;  and  might  recover,  in  the  former 
case,  possession  of  his  holding  for  the  rest  of  his  term,  if 
unexpired,  but  otherwise  damages  only  {p).  But  after- 
wards special  actions  were  given  to  a  tenant  for  years 
against  any  person,  who  had  wrongfully  ousted  him  or 
acquired  possession  of  his  land  from  a  wrongful  ejector. 
And  though  at  first  it  was  doubted   whether   these 


(to)  See  Glanr.  i.  7.  12,  18, 
16.  17,  21,  81;  iL  8,  4,  19,  20; 
xiu.  82—89. 

(n)  Tenant  in  villenage  hold- 
ing under  a  coyenant  .with  bis 
lord  seems  to  baye  been  allowed 
to  claim  in  the  kins' s  conrt  anch 
protection  as  was  due  to  him  bv 
the  covenant:  but  without  sucn 
a  covenant  he  was  secured  in  the 
possession  of  his  holding  only  b^ 
the  force  of  local  custom;  and  if 
his  customary  rights  were  invaded 
he  could  only  appeal  to  his  lord's 
court  for  rearess.  See  Bract  fo. 
7  a,  26,  168,  190  a,  200  a,  208 
b,    210  b,    268;    Fleta,    fo.    220; 

W.ILP. 


Litt.  88.  77,  172 ;  Maitland,  Select 
Pleas  in  Manorial  Courts  (Selden 
Society,  vol.  iL),  Ixxii,  17,  22,  84, 
87,  39,  166.  178;  Vinogradoflf, 
Villainage  in  England,  45,  46, 
70-/4,  78—81. 

(o)  Bract,  fo.  27  a,  44  b,  165  a, 
167  b,  190  a,  210  b,  481  b; 
Mirror,  ch.  5,  s.  1,  No.  72. 

(oo)    A  covenant  is    a   contract  q^^^^jj^jji^ 
made  in  writing  authenticated  by 
the  seal  of  the  contracting  party  ; 
Fleta,  fo.  180. 

(p)  Bract,  fo.  220  a;  Bracton's 
Note  Book,  Case  1789;  F.  N.  B. 
145  L. 
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actions  enabled  him  to  recover  anything  bat  damages, 
in  the  reign  of  Edward  the  Fourth  it  was  established 
that  he  should  therein  recover  possession  of  his  holding 
as  well  {pp)-  To  the  owner  of  chattels  the  law  gave  an 
action  for  goods  wrongfully  detained  from  him,  in  which 
he  might  have  judgment  to  recover  the  goods  or  their 
value,  if  they  could  not  be  had.  But  in  this  action, 
unlike  the  actions  to  recover  possession  of  a  freeholding, 
there  was  no  process  given  by  the  common  law  whereby 
the  goods  themselves  could  be  attached  and  restored  to 
a  successful  plaintiff.  So  that  the  defendant  could 
always  absolve  himself  by  payment  of  the  value  of  the 
goods  in  money  (j). 


SocoessioD 
after  death. 


Fee. 


2.  Althongh  a  man  might  hold  land  freely,  though  he 
held,  at  least,  for  his  life  only,  yet  land,  as  the  object  of 
free  feudal  tenure,  was  especially  a  thing  in  which  a  man 
might  have  an  inheritance.  In  English  law  after  the  Con- 
quest, an  estate  held  feudally  was  essentially  an  heredi- 
tary estate  (r) ;  it  is  to  express  an  estate  hereditary  as 
well  as  feudal  that  the  word  feodum  or  feudum  {fief 
in  French,  and  in  English  y<5^)  was  used  («).  Land  held 
freely  and  as  of  inheritance  (or  as  oifee^  it  was  said  {t) ), 
passed  on  the  tenant's  death  to  his  Jieir ;  that  is,  to  the 
blood  relation  appointed  by  law  to  succeed  him  accord- 
ing to  the  legal  rules  of  the  descent  of  a  fee.    Thus,  the 


{pp)  See  Bract,  fo.   220;  T.  B 
80     Edw.     I.     282;      Fitz.      Abr 
Ejectione  Firma,  P.  6,  Rich.-  II. 
r.   B.   7   Edwr.    IV.   6;    21   Edw 
IV.    11;    F.   N.   B.    198,    220  F. 
8  Black.    Comm.    200,    201,   207, 
Do€  d.   Boole  ▼.   Errington,   1  A. 
AE.  750,  755—757. 

{a)  See  Glanville,  lib.  x.  cap. 
2,  18;  Bract,  fo.  102  b;  T.  B. 
U  Edw.  III.  80;  Com.  Dig. 
Pleader,  2  W.  52,  2  X.  12;  8 
Black.  Comm.  418.  In  the  year 
1854  the  lair  vraa  altered,  and 
process  was  given  to  enforce  the 
return  of  any  chattels  wrongfully 


detained;  see  Principles  of  the 
Law  of  Personal  Propertj,  6, 
18th  ed. 

(r)  See  Charter  of  Liberties 
issued  by  Henry  I.  at  his  corona- 
tion, cap.  2,  6;  Stubbs,  Select 
Charters,  100,  2nd  ed. 

(«)  Olanville,  lib.  1,  c.  5;  lib. 
7,  c.  10;  lib.  9,  c.  1,  4;  lib. 
10,  c.  2,  8;  Bract,  fo.  18  b,  62  b, 
84,  160  a,  195  b,  207  a,  268  b, 
268,  484  b;  Britton,  liv.  2,  ch. 
1,  §  2;  Litt.  s.  1  ;  Co.  Litt. 
lb. 

(0  Bract  fo.  268  b,  264  a; 
Litt.  8.  10  ;  Co.  Litt.  17  b. 
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eldest  son  of  a  tenant  by  knight's  service  sacceeded  as 
heir  to  the  land  of  which  his  father  died  possessed. 
And  the  heir  might  by  action  at  law  recover  the  very 
land  which  descended  to  him  as  his  inheritance,  if  the 
lord  of  the  fee  or  any  intruder  wrongfully  kept  him  out 
of  possession  {u).  By  the  common  law,  moreover,  free- 
holds of  inheritance  were  not  generally  devisable  by 
will ;  they  were  alienable  only  by  formal  delivery  of  the 
po  session  thereof  in  the  tenant^  s  lifetime  (x).  The 
succession  to  a  holding  in  villenage  after  the  tenant's 
death  was  not  a  matter  in  any  way  regulated  by  law. 
It  might  be  customary  for  a  son  or  other  relation  of  the 
tenant  to  succeed  him  as  heir  (y) :  but  the  customary 
heir  could  not  appeal  to  the  king's  courts  against  any 
infringement  of  his  customary  right  (s).  The  interest 
of  a  tenant  of  land  for  a  term  of  years  was  reckoned 
amongst  his  chattels  after  his  death  {a).  Now  the  law 
of  succession  to  chattels  was  based  on  principles  entirely 
different  from  those  which  governed  the  descent  of  a  fee. 
A  man's  chattels,  as  the  objects  of  absolute  dominion 
on  his  part,  were  after  his  death  apphcable  first  in  pay- 
ment of  his  debts^  Of  any  surplus  which  remained  he  had 
the  power  of  disposing  of  a  reasonable  part  (h)  by  will ; 
and  the  execution  of  such  a  will  was  committed  by  law 
to  those  persons  whom  the  testator  had  appointed  for 
the  purpose,  and  who  were  called  his  executors  (c).     At  Executor. 


(«)  OlaoTille,  lib.  7,  cap.  8; 
lib.  18,  cap.  2,  8;  Bract,  fo.  62  b, 
252  €t  isq. 

(x)  QlaoviUe,  lib.  7,  c.  1,  5 ; 
Bract  fo.  89  b,  49  a. 

iy)  See  Select  Pleas  in  Manorial 
Coarta,  Selden  Society,  vol.  ii., 
8,  18,  84,  87,  89,  128,  166,  178; 
Vinogradoff,  Villainage  in  Eng- 
land, 166,  159,  162,  172,  246. 

(s)  See  Bract,  fo.  268,  271  a, 
972   a;     Britten,   liy.    8,    ch.    15, 

(a)  Bract,  fo.  407  b;  and  see 
to.  181  a. 


(h)  One  tbird,  if  be  had  a  wife 
and  child;  one  half,  if  he  had 
wife  or  child ;  otherwise  the 
whole;  Bract,  fo.  60  b,  61  a.  In 
process  of  time,  lioweTer,  a  man's 
widow  and  children  lost  their 
indefeasible  rights  to  a  share  of 
his  chattels,  and  anyone,  though 
a  husband  and  father,  may  now 
bequeath  the  whole  of  his  cnattels 
to  whomsoever  be  will ;  see 
Principles  of  the  Law  of  Personal 
Property,  p.  417  ft  $eg.,  18th  ed. 

(tf)  Glanville,  lib.  7,   cap.  5—8 
Bract  fo.  60,  61. 
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first  it  does  not  appear  that  a  man's  executors  sucoeeded 
to  more  than  the  residue  of  his  chattels  left  after  pay- 
ment of  his  debts,  his  heir  being  liable  to  pay  his  (jlebts 
and  his  chattels  applicable  to  tliat  parposd  in  the  hands 
of  bis  heir  {d).  But  afterwards  the  payment  of  their 
testator's  debts  fell  into  the  executors'  hands  as  well  as 
the  distribution  of  the  surplus  of  his  chattels  {e)y  and 
the  whole  of  a  testator's  chattels  devolved  upon  his 
executors.  The  ecclesiastical  courts  had  jurisdiction 
over  suits  relating  to  the  validity  or  execution  of  a 
will  {/).  And  if  a  man  died  intestate,  the  administra- 
tion of  his  goods  was  committed  to  the  church  (g),  and 
performed,  after  the  statute  31  Edw.  III.  c.  11,  by  An 
administrator  deputed  by  the  ordinary  (A)  from  among 
the  next  friends  of  the  deceased.  So  that  the  chattels 
of  one  who  died  intestate  devolved  on  his  administrator 
in  the  same  manner  as  a  testator's  chattels  passed  to  his 
executor.  The  interest  of  a  tenant  for  a  term  of  years 
was  considered  as  his  chattel,  and  therefore  devisable 
by  will  (i).  And,  though  it  seems  that  in  early  times  a 
man's  heir  might  succeed  to  land  given  for  a  term  of 
years  to  him  and  his  heirs  (A),  yet  ultimately  the  law 
of  succession  to  a  term  was  assimilated  to  that  of  other 
chattels ;  and  it  was  settled  that  the  interest  of  a 
deceased  tenant  for  years  should  pass  to  his  executor 
or  administrator,  according  as  he  died,  testate  or  intes- 


id)  See  Assize  of  Northampton, 
c.  4;  Stubbs,  Select  Charters,  151, 
Snd  ed.:  Glanv.,  lib.  7.  c.  5—8; 
Bract,  fo.  60,  61;  Selden.  Titles 
of  Honour,  Pt.  II.  ch.  v.  §  21. 

(«)  See  Fleta,  fo.- 125,  126,185; 
Britton,  liv.  1,  ch.  29,  s.  16: 
Y.  B.  20  A  21  Edw.  I.  874;  21 
A  22  Edw.  I.  258,  518;  80  Edw.  I. 
288. 

(/)  Glanv.  lib.  7.  c.  8:  Bract, 
fo.  61  a,  407  b;  Fleta,  fo.  429, 
480. 

(0)  Bract  fo.  60  b  ;  stat.  18 
Kdw.  I.  0.  19;  Fleta,  fo.  124, 
186. 


(h)  I.  «.,  *'a  bishop  or  any  other 
that  hath  ordinary  jurisdiction  in 
causes  ecclesiastical;"  Go.  Litt. 
96  a.  After  the  year  1857  the 
administrator  of  an  intestate's 
effects  was  appointed  by  the 
Court  of  Probate.  Since  1875 
he  has  been  appointed  by  the 
Probate  Division  of  the  High 
Court  of  Justice.  See  stats.  20  A 
21  Vict.  c.  77,  8.  4 ;  86  A  87  Vict 
c.  66,  ss.  16,  84. 

(ft)  Bract,  fo.  181  a,  407  b. 

(ib)  Brac^.  fo.  220  b,  407  b, 
408  a;  Fits.  Abr.  Covenant,  pi. 
28. 
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tate,  even  though  the  land  had  been  given  for  the  term 
to  him  and  his  heirs  (l).  Here  we  may  notice  that  the 
devohition  of  the  surplas  of  an  intestate's  chattels,  after 
payment  of  his  debts,  is  quite  different  from  the  descent 
of  a  fee ;  as  they  are  divisible  amongst  his  widow  and 
children  or  next  of  kin  in  the  manner  prescribed  by  a 
statute  of  Charles  II.  (w),  enforcing  a  mode  of  distribu- 
tion, which  the  ecclesiastical  courts  had  previously 
attempted  to  secure  (n). 

Freeholdings  of  land  then,  or  free  tenements,  were  the 
only  kind  of  property  in  land  which  was  fully  recognized 
and  protected  by  the  early  common  law.  The  word 
tenement  thus  acquired,  besides  its  general  meaning  of 
a  holding  of  land,  a  special  sense  in  which  it  was  used 
to  denote  a  free  tenement  only^(nn).  And  the  words 
"lands"  or  "lands  and  tenements"  were  constantly 
used  as  referring  to  freehold  lands  only  [o).  So  that 
property  in  the  times  of  the  early  common  law  was 
classified  as  consisting  of  immoveable  things,  as  tene- 
ments (meaning  free  tenements),  on  the  one  hand, 
and  moveable  things,  as  chattels,  on  the  other  {p).  As 
anything  which  may  descend  to  the  heir  is  in  English 
law  called  a  hereditament  (y),  lands  and  tenements  were  Hereditament, 
also  known  as  hereditaments.  And  the  expression 
^^  lands,  tenements  and  hereditaments  "  was  long  and  is 


(2)  Bro.  Abr.  Chattels,  pi.  6; 
Litt.  8.  740  ;  Co.  Litt.  46  b. 

(m)  SUt.  22  A  23  Car.  II.  c.  10, 
explained  by  29  Car.  II.  c.  8,  s.  25; 
1  Jac.  IL  c.  17,  8.7. 

(»)  See  1  Sir  T.  Raym.  497— 
409 ;  2  Black.  Comm.  515. 

(An)  Magna  Cbarta  of  John,  art. 
84 ;  Stubbs,  Select  Charters,  801, 
Snd  ed.;  stats.  6  Edw.  I.  o. 
11,  12;  18  Edw.  I.  c.  1,  8,  4, 
6,  10,  82,  41 ;  Co.  Litt.  6  a. 

(0)  Charter  of  Liberties  of 
Henry  L,  art.  2,  4;  Stubbs, 
Select  Charters.  100, 101,  2nd  ed.; 
QlaoTille,  lib.  7,  c  1,  17 ;  Magna 


Charta  of  John,  art.  4,  5,  9,  82; 
Stubbs,  Select  Charters,  297  et 
teq.f  2nd  ed.;  stats.  18  Edw.  I.  c. 
18  ;  18  Edw.  L  c.  1 ;  26  Edw.  IIL 
St.  5,  c.  2;   84 Edw.  III.  c.  12. 

(p)  Olanville,  lib.  10,  c.  6; 
Stat.  12Edw.  Lc.  8,10. 

iq)  Co.  Litt.  6  a;  Tomkins  v. 
Jones,  22  Q.  B.  D.  599.  This 
word  seems  hardly  to  have  come 
into  use  before  the  reign  of  Edw. 
IV.;  see  stats.  39  Henry  VI.  c. 
1;  1  Edw.  IV.  c.  1.  ss.  4—6,  10, 
14.  I  have  not  found  any  earlier 
instance  of  its  use  in  the  statute 
book. 
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still  used  in  legal  documents  to  describe  property  in 
land,  as  distingaished  from  goods  and  chattels  or 
moveable  property.  But  as  by  early  law  freeholdings 
were  the  only  true  property  in  land,  when  a  man  spoke 
of  his  lands,  tenements,  or  hereditaments,  it  was 
intended,  prvmd  facie^  that  he  referred  to  his  free- 
holds  only  (r). 


Section  IV. 


Of  Real  wnd  Personal  Actions  and  Property. 

To  recapitulate  the  points  of  contrast  between  land 
and  moveable  goods  or  chattels  in  early  law :  —  Land 
was  the  object  of  feudal  tenure.  The  largest  property 
which  a  subject  could  hold  in  land  was  a  fee,  which 
must  inevitably  descend  to  his  heir  if  he  died  possessed 
thereof.  The  only  true  property  in  land  was  free- 
hold, for  free  tenements  only  were  specifically  recover- 
able, the  law  regarding  the  possession  of  a  tenant 
in  villenage  as  enjoyed  at  the  will  of  his  landlord, 
and  that  of  a  termor  as  matter  of  contract  rather 
than  of  property.  Chattels  were  the  object  of  absolute 
ownership.  They  might  be  disposed  of  by  will,  and 
would  go  to  the  executor  or  administrator,  not  the  heir. 
But  they  were  not  specifically  recoverable,  because  one 
who  wrongfully  detained  chattels,  might  absolve  himself 
by  payment  of  their  value  in  money.  The  fact,  that 
originally  freeholds  were  the  only  property  specifically 
recoverable,  is  the  reason  why  they  came  to  be  called 
Meaning  of     real  things.     For  the  word  real  in  English  law  is  used 

word  real  in 

law. 

if)  Year    Book,    9   Henry   VII.      271 ;  Thompson  v,  LawUy,  2  Bos. 
25;    Bro.    Abr.    Done,    41;    Bro.      k  P.   808;    1    Jarm.    Wills,    668, 
Abr.   Grantes,  87;  SUepp.  Touch.       664,   667,   et  sea.,  4th  ed.;   stat.  7 
91,  92;    Ro$e  v.  BarOm,  Cro.  Car.      WUl.  IV.  A  1  Vict.  c.  26,  ».  26. 
292;    Chapman   v.    Hart,    1  Ves. 
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not  in  its  common  sense,  in  which  it  is  opposed  to  sham, 
or  imaginary,  or  ideal,  but  principally  to  convey  the 
notion  of  the  capability  of  specific  restitution.. 

The  terms  real  and  peraondl  were  first   applied  to  ^»i  *">? 

*^  ,  *  peraoDal 

actions ;  and  were  afterwards  extended  to  things  and  actions, 
property  with  the  meanings  which  they  had  acquired 
in  connection  with  actions.  Actions  in  English  law 
were  classified  as  being  either  real,  personal,  or  mixed. 
The  term  real  action  is  simply  a  translation  of  the  ex- 
pression actio  realis  used  by  early  writers  on  English 
law  as  equivalent  to  the  term  actio  in  rem^  which 
Bracton  borrowed  from  Boman  law  («).  Beal  actions 
in  English  law  ip)  were  those  in  which  a  man  sought  to 
be  restored  to  the  enjoyment  of  some  free  tenement  of 
which  he  had  been  unjustly  deprived  {v).  The  mark 
of  a  real  action  was  that  therein  the  required  restitu- 
tion might  be  enforced  by  the  strong  hand  of  the  law 
dealing  directly  with  the  very  thing  claimed;  in  other 
words,  process  of  execution  (x)  might  issue  against  the 
thing  demanded  {in  rem).  The  successful  litigant  in 
a  real  action  could  have  the  king's  writ  commanding 
the  sheriff  to  pat  him  in  possession  of  the  identical 
holding  in  respect  of  which  the  action  had  been 
brought  (y).  Personal  actions  were  brought  to  enforce 
an  obligation  imposed  on  a  man  personally  to  make 


(8)  BractoD,  fo.  101  b,  159  b; 
Fleta,  fo.  1. 

(0  In  Englisb  lavr  real  actions 
were  distinguished  from  personal 
by  the  different  nature  or  the  re- 
lief afforded  thereby,  and  were 
not  classified,  as  were  the  aeUonu 
in  rem  vd  in  pertonam  of  Roman 
law,  according  to  the  nature  of 
the  right  therein  asserted;  see  an 
article  by  the  present  writer  in 
tbe  Law  Quarterly  Renew, 
YoL  !▼.,  p.  894. 

(tt)  See  anUf  p.  16. 


(z)  Process  of  execution  is  the  Process  of 
process  of  law  whereby  the  exsc^-  execution* 
Uon  of  the  judgment  or  a  court  of 
law  is  obtained;  and  consists  in 
issuing  a  writ  to  the  sheriff  (see 
ante,  p.  17),  commanding  him  to 
caase  such  things  to  be  done  as 
shall  ffive  effect  to  tbe  judgment; 
see  Black.  Gomm.  iii.  412, 
iv.  408;  R.  S.  C.  1888,  Order 
XLII.  and  App.  G,  H. 

(y)  Glanv.  i.  7,  12,  18,  16. 
18,  21,  81;  ii.  8,  4,  19,  20; 
iii.  a-6,  9;  xiii.  7—9,  8»— 
89;  anUf  p.  17. 
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satiBfaction  for  a  breach  of  contract  or  a  wrong;  in 
other  words,  they  were  brought  to  obtain  pecuniary 
compensation  for  a  violation  of  right  —  what  the  English 
law  calls  damages  (2).  Mixed  actions  were  those  in 
which  a  claim  for  damages  was  made  along  with  a  claim 
for  the  specific  recovery  of  some  tenement  (c^.  Now  it 
was  established  in  Bracton's  time  that  specific  restitu- 
tion could  only  be  obtained  in  actions  for  the  recovery 
of  immoveable  things,  or  tenements.  In  actions  for 
the  recovery  of  moveable  things,  the  defendant  might 
always  absolve  himself  by  payment  of  their  value  in 
money,  if  the  things  themselves  were  not  forthcoming. 
Actions  for  the  recovery  of  moveable  things  were 
accordingly  numbered  amongst  personal  actions ;  for 
damages  only  could  be  recovered  with  any  certainty 
therein  (&).  Real  actions  then  being  for  the  specific 
recovery  of  lands  or  tenements,  and  personal  actions  for 
the  recovery  of  damages,  actions  were  said  to  be  or  to 

Realty  and      sowid  in  the  realty  or  in  the  personaUj/y  according  as 

person  y.  ^j^^  relief  aflEorded  therein  were  the  specific  recovery  of 
some  thing  by  process  of  execution  issuing  against  the 
very  thing  demanded,  or  the  recovery  of  damages 
against  the  person  of  a  wrongdoer  (c).  The  word  realty 
was  also  nsed  to  denote  things  recoverable  in  the  realty, 
or  specifically  ;  that  is,  lands  and  tenements  {d).     Such 

Things  real,  things  were  also  called  things  real  {e).  Things  recover- 
able in  the  personalty,  or  by  action  and  process  against 
the  person  who  wrongfully  withheld  them,  as  moveable 
goods,  debts,  damages,  and  the  like,  were  termed  things 

ThinM  per-     personal  (/). 

Bonal. 

(z)  See  Bract,   fo.   102,    114  b;  Comm.  146, 418. 

Litt.  ss.  492,    502,    508;   Co.  Litt.  (c)  Britton,  \\y.  %  ch.  1,  Uv.  8, 

288  b,   289  a;  Black.   Goinm.   ii.  ch.    7;    Litt.    as.    815,    816,    492, 

488,     iii.     117;      Bac.     Abr.     tit.  608;     Co.     Litt.     195    b,    285    a, 

Damaflres,  Trespass.  288    b.    289,    a;    Tear    Book,    8 

(a)    Bract,    io,    102   b,    114  b;  Ed w.  IV.  18. 

Sritton,  Ht.  8,  ch.  7,  §  1.  {d)    Litt.     s.     500;     Co.     Litt. 

(J))     See      Glanville,      x.      18;  19  b,  20  a,  118  b. 

Bract,  fo.    102   b;    Termes   de   la  U)  Go.  Litt.  288  b. 

Ley,    tit.    Action  mixt;   8  Black.  (/)   Litt.    ss.    496,    497;    Year 


ip 
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Originally,  as  we  have  seen  (y),  freeholds  were  the  ^^*yj^^^  ^ 
only    things    specifically   recoverable    in    the  King's  freehold. 
Court ;    all  that  could   be   included  in  "  the  realty." 
Thus  the  word  reaUy  came  to  be  used  as  denoting 
the  freehold  (A).     After  this,  those  interests  in  land  ChatteU  reri 
which  were  reckoned  as  chattels   were   distinguished 
by  the  name  of  chattels  real^  because,  it  was  said,  they 
concerned   the  realty ;    while   the   name   of    chattels 
personal  was  given  to  moveable  goods,  *'  because  for 
the  most  part  they  belong   to  the  person  of  a  man,  or 
else  "  (which  seems  the  better  reason)  "  ^or  thatjhfiy 
are  to  be  recovered  by  personal  actions"  (i).     As  free- 
holds  descended  to  the  heir,  while  cliattels  passed  to 
the  executor,  the  notion  of  descent  to  the  heir  became 
associated  with  the  realty,  as  well  as  the  idea  of  land 
specifically  recoverable;   and  the  incident  of  passing 
to  the  executor  became  a  characteristic  of  the  per- 
sonalty.    So  that  in   later  times,  when  men   began  to  ^»^f /^f 
describe  property  afi   consisting  of  real  and   personal  a«^er«ma/ 
estate  instead  of  by  tne  old  terms  landa^   ienementSy 
and  hereditaments  and  goods  and  cJiatteU  (A),  only 
things  inheritable  as  well  as  specifically  recoverable, 

only  T^  hereditaments.  \v^   fofiti  Tf^^  ^^^W^  as  reai ^^^ 

patate;  and  chattels,  whether  real  or  personal,  were 
considered  as  personal  estate  rather  on  the  ground  of 
flioir  paftflinpf  to  the  executor  than  with  referenceTo 
...e  question,  how  far  they  were  specifically  recover- 
able (Z).    It  does  not  appear  that  the  expressions  real 


Book,  21  Edir.  IV.  88,  pi.  88; 
Co.  Litt.  198  a,  288  b.  It  does 
not  appear  that  the  term  things 
penofuu  was  so  used  as  to  include 
chattels  real;  see  Wentworth's 
Office  of  an  Executor  (ed.  1641), 
Tab.  I.  ch.  4,  10,  pp.  64,  70, 
180—182;  Cro.  Car.  298. 

(g)  AnU,  p.  16. 

(k)  See  Litt.  8.  600;  Co.  Litt. 
80  a;  5  Rep.  105  b. 

(»)   Co.    Litt.    118   b;    see   Old 


Tenures,  fo.  2  b;  Ljtt.  ss.  281 
819-824,  865;  1  RoUe  Abr. 
Executor  (H.  1).  It  is  worthy  of 
note  that  chattels  real  were  things 
specifically  recoverable;  see  Co. 
Litt.    48  'b,     199    b;    Bac.    Abr. 


Guardian  (T);  anU,  p.  17. 
^  pp.  21,  22. 
(^)See  Cro.  Car.  62;  1  Oh.  Ca. 


U:  PavU  V.  (WW*  0729),  8 
P.  W.  26,  28;  WhUaher  T. 
AnibUr  (1758),  1  Eden,  161, 152. 
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and  personal  estate  came  into  common  nse  mncb 
earlier  than  the  reign  of  CbarleB  II.  (m).  By  that  time 
great  cnangee  had  occnrrec  Ootli  in  the  character  of  the 
national  wealth  and  in  our  land  laws.  The  develop- 
ment of  modem  commerce  and  modem  capital  had 
commenced.  Payment  for  serTices  was  no  longer  made 
in  terms  o(  land,  but  in  money.  Tenure,  the  relation 
between  feudal  landlord  and  tenant,  while  remaining 
in  form,  had  greatly  diminished  in  real  importance ; 
the  freeholders  of  land  had,  in  fact,  eecared  all  the 
advantages  of  absolnte  ownership,  except  the  form.  By 
an  Act  passed  at  the  restoration  of  King  Charles  11. 
military  tenures  had  been  finally  abolished  (») ;  a 
measure  which  relieved  freeholders  from  all  the 
oppressive  incidents  of  feudal  tennre,  and  reduced  to 
a  minimum  the  interests  of  lords  in  tiieir  freebolding 
tenants'  lands.  The  same  Act,  too,  extended  to  land- 
owners generally  the  full  liberty  of  disposing  of  tbeir 
fees  by  will,  a  privilege  before  enjoyed  only  by  the 
more  favoured  classes  among  them  (o);  tbongh  free 
power  of  Biieuation  inter  vivos  had  been  much  earlier 
obtained  {oo).  And  while  a  freehold  in  fee  had  come 
to  be  well  nigh  equivalent  to  absolute  property,  other 
forms  of  property  in  land,  besides  freehold,  had  acquired 


(nt)  Meotian  it  faand    of   per- 

aoDal  esute  and  ilx)  o(  real  estata     ._....  ...  —  _   .   . 

in   reportB   of    cases    decided   in     SI;    Brovn'a   Tutor   in    Chancery 


(IGBS),      pp.      Ml.      Ml;      Praiu 
Almio    CuriBB 


I   CancellariiB   (16M), 

[n)Slat.  la  Car.  II.  c.  31. 

((•)  Tenants  ot  teen  beid  in 
I  llie  Court  ot  CliBncery:  ESTelkind,  or  in  buraure  where 
"■      "      "---    "      ^ 'im  to  devise  tlie 


.   IB,    Bl;  I  Ver 
86,    1S4,    iie. 


tlals.  n  Hen.  VIII. 
M  &  S5  Hen.  Till.  c. 
empowered      tei 


wbo     acted    in    coniempt    of    the  koight'e     __.   .__      ..      _._,.._. 

orders  of  the  Court  ot   Rhancerj,  two    thirds    of    their    fe«a. 

"•e  sequestrators  ware  aathoriied  antt,  p.  It;  aadpo4t,  ch.  i. 

•  '   ^    -      -    —  (ooj  Bj  staL  IB  Edw.  1.  c.  1 
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foil  recognition  and  protection  in  law.  Tenure, in 
villenage,  as  bucIi,  had  become  extinct,  but  had  given 
rise  to  the  customary  tenure  known  as  copyhold.  And  Copyhold, 
the  right  of  the  copyholder  to  maintain  or  recover 
possession  of  his  holding  as  against  all  others  had 
become  enforceable  by  the  law  of  the  land  (j>).  As  we 
have  seen  {pp\  the  leaseholder  had  acquired  a 
similar  right.  So  that  copyhold  and  leasehold  in- 
terests in  land  had  come  to  be  true  property  in  land  as 
well  as  freeholds.  When,  therefore,  men  began  to 
speak  of  all  their  valuable  rights  as  their  estate  (^),  and 
to  classify  their  estate  as  real  or  personal,  property  was 
no  longer  contained  in  the  simple  forms,  which  had 
rendered  possible  the  early  classification  of  immove- 
able tenements  and  moveable  chattels  (r).  And  qugs- 
tions  arose,  on  which  side  of  the  line  the  newer  forms 
\t  property  should  be  ranged.  The  term  real  estat<i  Real  esUkU. 
seems  to  have  been  considered  as  referring  primarily  to 
freeholds ;  yet  it  was  thought  to  be  an  apt  word  to 
describe  copyholds  also,  where  an  intention  to  include 
them  could  be  inferred  {a).  For  copyholds  are  lands 
transmissible  to  heirs ;  since  the  copyholder  may  by 
custom  recognized  in  law  have  an  estate  inheritable  by 
his  customary  heir,  as  the  freeholder  may  have  an 
estate  inheritable  by  his  heir  at  common  law.  By 
modem  statutes,  copyholds  have  been  further  assimi- 
lated to  freeholds  as  regards  the  incidents  of  owner- 
ship ({) ;  and  they  are  now  plainly  held  to  be  included 


/ 


ij 


)  See  post,  Part  III. 


pp)See  ant6f  p.  18. 
q)  See  ante,  p.  25. 

(r)  AnU,  p.  21. 

1«)  See  Smith  r.  Baker  (1787), 
1  Atk.  865;  IthsU  t.  Beane 
(174S-9),  1  Ves.  215;  Byaa  v. 
Bya»  (1750-1),  2  Ves.  164;  Dod 
Y.Dod  (1755),  Ambl.  274;  Judd 
▼-  PifM  (1808),  15  Ves.  890; 
Church  V.  Mundy  (1808\  ib,  896; 
Twrr€  Y,  Brown  (1854),  5  H.  L.  C. 
555,  C71. 


(0  Br  Stat.  65  Geo.  III.  c.  192, 
copyholds  were  made  devisable 
bj  will  without  the  formalities 
prevtouslj  necessary;  and  by 
stats.  8  A  4  Will.  IV.  c.  104; 
14  2  Vict  c.  110,  s.  11,  they 
were  made  liable  to  be  taken  to 
satisfy  their  owner's  debts ;  a 
liability,  which  had  previously 
attached  to  them  only  in  the  case 
of  his  bankruptcy;  stat.  18  Eliz 
c.  7,  s.  2. 
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in  real  property  or  estate  (u).  Leaseholds,  however, 
thongh  said  to  be  chattels  real  as  being  derived  ont  of 
real  estate,  were  not  permitted  to  rise  beyond  their 
chattel  origin  and  to  rank  as  real  estate  (y)  ;  devolving 
npon  the  executor,  not  the  heir,  they  fell  into  the  class 
of  personal  estate  {x). 

In  modem  times  then,  a  man's  property  or  estate 
(meaning  his  valuable  things  (y) )  is  classified  as  real  or 
personal.  Things  specifically  recoverable,  which  go  to 
the  heir,  or  real  hereditaments,  are  real  estate.  Personal 
estate  comprises  all  chattels,  which  go  to  the  executor  (s), 
be  they  chattels  real,  that  is,  chattel  interests  in  land, 
or  chditteh  peraonalj  namely  moveable  goods  and  other 
things,  for  the  withholding  of  which  damages  only  are 
recoverable.  It  may  be  noted  that  personal  estate,  as 
well  as  real,  now  includes  many  forms  of  property 
which  were  unknown  to  the  early  law,  such  as  stock  in 
the  public  funds  and  shares  in  joint  stock  companies. 
These  modem  forms  of  property  were  in  most  cases 
created  or  sanctioned  by  Act  of  Parliament,  and  it  was 


(tt)    Doe   d.    Olarle   v.    Ludlam  LawUy    (1800),    2    6.   &  P.  803; 

(1881),  7   Ring.  275;    Edwards   v.  PreacoU   v.    Barker   (1874),   L.  R. 

Barnes    (1835),     2    Rine.     N.     C.  9   Cb.    174,   190.     Rut    at    first    a 

262 ;      Heetes     t.     BaJcer    (1854),  lease    seems    to    bare    been    con- 

18    Reav.     872,    382;      T<yrre    v.  sidered  a  real  thine  rather  than  a 

Brown    (1855),    5    H.   L.    G.    555,  personal  thing;     Boae  t.   Bartlett 

574:    Seaman   v.     Woods    (1857),  (7  Car.  I.),  Cro.  Car.  292,  298. 

24  Beav.  872.  (y)  Ante,  pp.  4,  5. 

Penonal               (^)    Holt,    0.    J.,    CourUess   of  (z)   It  may  be  mentioned   that 

hereditament    Bridgewater  r.    Vuhe   of   Bolton  there  is  such  a  thing  as  a  personal 

'  (Hil.   2  Anne),   6  Mod.   106,   107;  hereditament,  a  thing  recoverable 

Hardwicke,    C.,    SmUlh    v.   Baker  !n  the  personalty,  but  going  to  the 

(1787),  1   Atk.  885,  886 ;    WhUaker  heir,  not  the  executor ;  of  which 

V.   Ambler   (1758),   1    Eden,    151;  an  annuity  granted  to  a  man  and 

Jhrker    r.     Jfarchant     (1848),    5  his  heirs,  ana  not  charged  on  any 

Man.  &  Gr.  488;  2  Y.  a  C.  G.  C.  land,  is  an  instance.    Such  things 

279;     Turner    v.    Turner    (1852),  are  held  to  be  included  in  personal, 

21  L.  J .  Gh.  848 ;  Stpift  v.  Swift  not  real,  estate.    See  Tear  Rook, 

(1859),  1  De  G.  P.  At  J.  160,178;  ^l  Edw.   IV.   88,  pi.  88;    Fori  of 

Butler  T.  Butter  (1884),  28  Oh.  D.  *%aford  ▼.   Buckley,  2  Ves.   171 ; 

66.  AuUn    T.   Daly,  4   R.   k    A.   69; 

(z)    Lee    ▼.    Bale    (1662-8),    1  Bedbum  v.  Jervis,  8    Rear.  450, 

Gh.    Ga.    16 ;     Davis     v.     Gibbs  461. 
(1729),  8  P.  W.  26  ;  I'hompson  v. 
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generally  declared  that  they  should  be  considered  as 
personal  estate,  and  should  go  to  the  executors  or  ad- 
ministrators, not  the  heirs,  of  the  parties  entitled  to 
them  (a).  The  true  nature  of  government  stock  as  a  mere 
right  of  action  in  the  personalty  has  also  been  judicially 
declared  {b).  By  later  decisions,  a  share  in  a  joint 
stock  company  has  been  ascertained  to  be  a  right  of  the 
same  kind  {c\  a  mere  right  to  share  in  the  profits  of 
the  company,  and  not  to  be  an  interest  in  land,  though 
the  company  be  landholders  {d). 

It  has  been  previously  mentioned  that  things  are  in 
English  as  in  Soman  law  distinguished  as  corporeal  or 
incorporeal  (e).  In  our  law  this  classification  is  particu- 
larly applied  to  hereditaments.  Corporeal  hereditaments, 
the  land  in  the  freeholder's  possession,  are  contrasted  with  Heredita- 

1  1  1 .  .1  1       ,   ments,  cor- 

incorporeal  hereditaments,  mere  rights  to  or  over  land,  poreai  or  in- 
which  is  in  another's  possession  (/).     For  example,  a  ^^^'T***'^®*  • 
right  to  enjoy  land  in  fee  upon  the  determination  of 
the  interest  of  another,  who  is  in  possession  thereof 
for  his  life  or  for  a  term  of  years,  is  a  mere  right 
regarded  in  law  as  an  incorporeal  thing  {g).     So  is  the 


(a)  See  sUts.  8  &  9  Will.  III.  o. 
20,  s.  38,  as  to  Atock  in  the  Bank 
of  Eogland;  9  A  10  WiU.  III. 
0.  44,  B.  71,  as  to  shares  in  the 
East  India  Company;  1  Geo.  I. 
St.  2,  c.  19,  s.  9,  as  to  Qovemment 
annuities:  6  A  9  Vict.  c.  16,  s.  7; 
25  A  26  Vict.  c.  89,  s.  22. 

(b)  I>t*nd(u   V    DtUens     (1790), 

I  Yes.  Jan.  196,  198;  WxLdman 
y.  Wildman  (1808),  9  Ves.  174, 
177  ;  R.  V.  Capi>€r  (1817),  5  Price, 
217,  263.  284. 

U)  HumbU  ▼.    MUchsU  (1889). 

II  A.  k  E.  205  ;  Colonial  Bank 
y.  WMn/ney  (1885),  80  Ch.  D. 
261,  286,  11  App.  Gas.  426,  489, 
446  447. 

(d)  jAigh  y.  Brent  (1886),  2  Y. 
A  C.  268,  294  ;  Sparling  ▼.  Jhr- 
ker  (1846),    9   Bear.  450 ;   Walk«r 


T.  MUm  (1849),  11  Beav.  607; 
Myers  v.  Perigal  (1852),  2  De  G. 
M.  &  G.  599,  620.  621;  Mwcarda 
y.  Hall  (1855),  6  De  G.  M.  k  G. 
74  ;  EntwistU  v.  Davis  (1867),  L. 
R.  4  Eq.  272.  Bat  shares  in  the 
New  River  and  in  one  or  two  more 
of  the  older  companies  are  real 
estate,  see  DryhuUer  v.  Bartholo- 
mew (1723),  2  P.  W.  127;  Bucke- 
ridge  v.  Ingram  (1795),  2  Ves.  jun. 
652. 

{/)  AnUy  p.  4. 

(/)  Bract,  fo.  62,  220  b,  221; 
Bntton,  liv.  2,  ch.  2,  §1. 

(g)  Bract,  f  o.  8  a,  7  b,  81,  89  a, 
160  a,  264  b;  Bntton,  liv.  2,  ch. 
2,  §  1,  ch.  9,  §§  1,  5;  Fleta,  fo. 
201;  Litt.  ss.  444,  445,  459,  465, 
582,  588,  567—575,  606—618. 
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right  to  enjoy  in  fee  land,  of  which  another  is  wrong- 
fully in  possession  (A).  Other  instances  ol  incorporeal 
hereditaments  are  a  right  of  common  of  pastnre,  which 
is  the  right,  enjoyed  in  common  with  others,  to  de- 
pasture cattle  on  another's  land ;  a  right  of  way  over 
another's  land ;  a  rent  granted  to  a  man  and  his  heirs 
to  issue  out  of  another's  land  ;  and  an  advowson,  which 
is  the  perpetual  right  of  presentation  to  an  ecclesiasti- 
cal benefice  (i).  The  contrast  is  between  the  estate  of 
one,  who  is  possessed  of  the  land,  the  tangible  thing, 
and  that  of  a  man  who  has  the  mere  right,  the 
intangible  thing,  without  possession  of  anything 
tangible  {h).  The  distinction  between  corporeal  and 
incorporeal  hereditaments  was  emphasised  by  a  differ- 
ence in  the  mode  of  alienation.  The  former  were  at 
Feoflfment,  common  law  alienable  'h^  feoffment^  that  is,  by  gift  of 
seisin  ^^^  °  »  fee  or  feudal  estate,  coupled  with  liiSery  of  seisin^  or 
formal  delivery  of  possession  (Z).  And  such  rights 
over  others'  land  as  appertained  to  a  holding  of  land 
were  transferred  with  it  by  delivery  of  the  possession  of 
the  holding.  ThtPs  a  rigjit  of  way  or  of  common  enjoyed 
in  respect  of  any  land,  or  an  advowson  enjoyed  in  right 
of  the  possession  of  a  manor  would  pass,  without  express 
mention,  by  delivery  of  possession  of  the  land  or  manor. 
But  if  it  were  desired  to  alienate  any  incorporeal  here- 
ditament alone,  apart  from  the  possession  of  any  land, 
as  such  things  are  incapable  of  delivery,  other  means  of 
transfer  had  to  be  employed  (m).  The  most  obvious  of 
these  was  writing ;  which  accordingly  came  to  be  neces- 
sary to  the  transfer  of  incorporeal  hereditaments  by 

(h)  Bract,    fo.    262   b,    484   b;  Bracl.   fo.   89  b  ;  Britton,  llv.  2, 

Litt.    8.  466,  521,    581,    684  ;    Co.  ch.    2.  )$  10;  Litt.   ss.  56,  69,  YO ; 

lAtt.  860  a.  Co.  Litt.  9  a,  4S  a. 

(i)  Bract  fo.   52  b,  58  a,  222;         (m)  Seo  Bract,  fo.  52  b— 65  b, 

Bntton,   liv.    2,    ch.   8,   S  18,   ch.  102,222  a;  Britton,    liv.  2,  ch.  8,^  ^.^ 

10.  §  4,   ch.  10,    §  15 ;    Litt.   ss.    ISSJLJft 

(*)  See  ant4,  p.  6.  184:  Co.  Litt.  121  b.  IP  V 

'  (Q   GlanviUe,     Ub.     7,     c.    1; 
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themselyes  (n).  Wkile  therefore  corporeal  heredita- 
ments  were  loug  transferable  by  more  delivery  of  poB- 
eession  without  any  written  words,  the  proper  mode  of 
disposing  of  incorporeal  hereditaments  alone,  according 
to  the  common  law,  was  by  delivery  of  a  sealed  {0) 
writing  or  deed  of  grant.  Hence,  corporeal  heredita- 
ments were  said  to  lie  in  livery  (that  is,  delivery),  in-  , 
corporeal  in  grant  {p).  We  may  note  that  such  incor- 
poreal hereditaments  as  a  right  of  common  or  of  way, 
a  rent  or  an  advowson,  were  specifically  recoverable  by 
the  common  law  {q),  and  were  therefore  included  in  the 
realty  as  well  as  corporeal  hereditaments  (r). 

We  have  now  seen  that  property  in  land  is  not  all  Real  and 
real  property,  but  is  either  real  or  chattel  real;  and  property, 
that  copyholds  as  well  as  freeholds  ire  now  included  in 
real  property ;  while  leaseliolds  are  the  most  important 
chattels  real.  But  to  enjoy  the  highest  and  most  bene- 
ficial form  of  landowning  known  to  the  law,  one  must 
have  a  freehold  in  fee  (s).  T  Copyhold  and  leasehold 
estates  in  land  are  less  advantageous,  as  the  reader  will 
discover.  Copyholds  and  chattels  real  are  moreover 
interests  in  land  devised  out  of  the  estate  of  the  free- 
holder (^,  for  there  is  no  land  without  a  freeholder. 
For  these  reasons,  it  is  proposed  hei*e  to  examine  first 
freehold  estates  in  land,  leaving  the  subject  of  copyholds 
and  leaseholds  for  subsequent  consideration.  And  we 
will  begin  by  inquiring  into  the  case  of  those  free- 
holders, who  have  estates  in  land  in  possession,  or 
corporeal  hereditaments  (u), 

(n)  See  Britton,  Ut.    8,   eh.    8,  (£>  See    OlaDTiIIe,   Mb.  it.,    zii. 

•  13,  ch.  28. 18.  c.   18,   xili.  c.  18,  87;    Bract  fo. 

(0)  Sealing  was  required  by  the  220  b— 282  b,  287  b,  et  ieg.,4S2ti; 

common  law    as    a  guarantee    of  Britton,   Itv.   2,  ch.   28,  1 1 ;  LHt. 

autheoticitj.      Therefore      when-  as.  288,  286. 

ever    the    common    law   requires  (r)  See  ant^  p*  25;    Go.    Lttt. 

anyttking    to    be    eyidenced     by  20  a. 

wntine,    a   sealed  writing  is   re-  (t)  Litt.  ss.  11,  298. 

qnirttd;  Fleta,  fo.  180.  (t)  See  atUe,  p.  16. 

(p)  Litt.   s.   188,   Ml,  642,    551,  (v)  Ante,  p.  29. 
eiS,  638;  Oo.  Litt.  9  ab,  121  a  b. 


PART  I. 


OF  CX>RPOREAL  HEREDITAMENTS. 


Terms  of  the       Befobb  proceeding  to  consider  the  estates  which  may 

*^'  be  held  in  corporeal  hereditaments  or  landed  property, 

it  is  desirable  that  the  legal  terms  made  use  of  to 
designate  such  property  should  be  understood  ;  for  the 
nomenclature  of  the  law  differs  in  some  respects  from 

A  messuage,  that  which  is  ordinarily  employed.  Thus  a  house  is 
,by  lawyers  generally  called  a  mesatmge  /  and  the  term 
messuage  was  formerly  considered  as  of  more  extensive 
import  than  the  word  house  {a).  But  such  a  distinc- 
tion is  not  now  to  be  relied  on  (J).  Both  the  term 
messuage  and  house  will  comprise  adjoinmg  outbuild- 
ings, the  orchard,  and  curtilage,  or  court-yard,  and, 
according  to  the  better  opinion,  these  terras  will  include 

Tenement.  the  garden  also  ((?).  The  word  tenement  is  often  used 
in  law,  as  in  ordinary  language,  to  signify  a  house :  it 
is  indeed  the  regular  synonyme  which  follows  the  term 
messuage  /  a  house  being  usually  described  in  deeds  as 
"  all  that  messuage  or  tenement."  But  the  more  com- 
prehensive meaning  of  the  word  tenement^  to  which  we 
have  before  adverted  ((2),  is  still  attached  to  it  in  legal 
interpretation,  whenever  the  sense  requires  {e).    Again 


{aSThofMU  V.  Lans^  8  Ch.  Ga. 
26 ;  Keilw.  67. 

(6)  Do€  d.  GUmenis  t.  ColUna,  2 
T.  Rep.  489,  602;  1  Jarman  on 
WilU,7Y9,  4thed. 

(c)  Shep.  Touch.  94;  Go.  Litt. 
6  b^  n.  (1);  Smiihsan  r.  Oa^e, 
Gro.   Jac.   626;   Lord    Gronenar 


▼.  Bampstead  Junction  BaUwa/y 
Company^  1  De  6ex  k  Jones,  446 ; 
CoU  V.  W€8t  London  and  Oryttal 
PjUaes  BaiUoay  Company^  87 
Bear.  248;  see  Williams's  Gon- 
▼erancine  Statutes,  62. 

Id)  AfUij  pp.  15,  81. 

(«)  8  Black.  Gomm.  16,  17,  69. 
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the  word  land  comprehends  in  law  any  ground,  8oil,  or  Land, 
earth  whatsoever  {/) ;  hut  its  strict  and  primary  import 
is  arable  land  (g).  It  will,  however,  include  castles, 
houses,  and  outbuildings  of  all  kinds ;  for  the  ownership 
of  land  carries  with  it  everything  both  above  and  below 
the  surface,  the  maxim  being  cuji^  est  solum^  eju8  est 
tcsque  ad  codmn.  A  pond  of  water  is  accordingly 
described  as  land  covered  with  water  (A) ;  and  a  grant 
of  land  indudes  all  mines  and  minerals  under  the 
surface  (i).  This  extensive  signification  of  the  word 
land  may,  however,  be  controlled  by  the  context ;  as 
where  land  is  spoken  of  in  plain  contradistinction  to 
houses  it  will  not  be  held  to  comprise  them  (^).  So 
mines  lying  under  a  piece  of  land  may  be  excepted  put  Minee. 
of  a  conveyance  of  such  land,  and  they  will  then 
remain  the  corporeal  property  of  the  grantor,  with  such 
incidental  powers  as  are  necessary  to  work  them  (^),  and 
subject  to  the  incidental  duty  of  leaving  a  sufficient 
support  to  the  surface  to  keep  it  securely  at  its  ancient 
and  natural  level  (^).  In  the  same  manner,  chambers  Chambers, 
may  be  the  subjects  of  con  vey  ance  as  corporeal  property, 
independently  of  the  floors  above  or  below  them  {n). 
The  word  premises  is  frequently  used  in  law  in  its  PremiseB. 
proper  etymological  sense  of  that  which  has  been  before 
mentioned  (p).  Thus,  after  a  recital  of  various  facts  in 
a  deed,  it  frequently  proceeds  '*  in  consideration  of  the 


(/)  Co.  Litt.  4  a;  Shop.  ToDch. 
92;  2  Black.  Comm.  17:  Cooker 
dem.,    TaUty  Touchee,  4  tfing.  90. 

{a)  Shep.  Touch.  92. 

(A)  Co.  Litt.  4  b. 

U)  2  Black.  Gomm.  18. 

{k)  1  Jarmao  on  Wills,  777, 
4th  ed. 

(d  Earl  oj  Cardigan  v.  AmU' 
tags,  2  Barn.  A  Cress.  197,  211. 

(m)  Bumphries  t.  Broaden,  12 
Q.  B.  789:  SmaH  v.  Morton,  5 
E.  &  B.  80;  Rogers  v.  Taylor, 
2  U.  A  N.  828 :  Jiowbotham  ▼. 
WiUon;  8  E.   &  B.   128,  affirmed 

W.B.P. 


8  H.  of  L.  Cas.  848;  Bonomi  ▼. 
Backhouse,  E.  B.  &  E.  622, 
affirmed  9  H.  of  L.  Cas.  508; 
Dugdalev.  Hobertson,  8  Kay  k  J. 
695;  iitroyan  v.  Knowles,  6  U.  ft 
N.    454;   Smith  v.  Darby,   L.  B., 

7  Q.  B.  716;  Davis  v.  Trehame, 
6  App.  Cas.  430  ;  Dixon  v.  White, 

8  App.  Cas.  888;  Love  t.  Bell,  9 
App.  Cas.  286. 

{n)  Co.  Litt.  48  b  ;  Shep. 
Touch.  206.     See  12  Q.  B.  757. 

(o)  Doe  d.  Biddulph  v.  Meakin, 
1  East,  456;  1  Jarman  oa  Wills, 
778,  4th  ed. 
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premisea^^^  meaning  in  consideration  of  the  facts  before 
mentioned;  and  property  is  seldom  spoken  of  as 
premiseSy  unless  a  description  of  it  is  contained  in 
some  prior  part  of  the  deed.  Most  of  the  words  used  in 
the  description  of  property  have  however  no  special 
technical  meaning,  but  are  construed  according  to  their 
usual  sense  (j>) ;  and,  as  to  such  words  as  have  a 
technical  import  more  comprehensive  than  their  ordi- 
nary meaning,  it  is  very  seldom  that  such  extensive 
import  is  alone  relied  on:  but  the  meaning  of  the 
parties  is  generally  explained  by  the  additional  use 
of  ordinary  words. 

{p)  As  farniy  meadow,  pasture,  &o. ;  Shep.  Touch.  93,  94. 


CHAPTER  I. 

OF  FREE  TENURE. 


Section  I. 


Of  the  Origin  of  Free  Tenv/re. 

A  Fbreholder,  who  is  possessed  of  land  for  an 
estate  in  fee  simple  (a)  is  said  to  be  seised  thereof  in 
his  demesne  as  of  fee  (J).     For  to  be  seised  of  a  thing 
is   to  be  possessed  thereof,  the  word  seisin  meaning  Seisin, 
possession ;  and  land  in  the  freeholder's  own  occupation 
is  said  to  be  in  his  demesne  (^).     The  words  seised  and 
seisin  were  originally  used  to  describe    any  kind  of 
possession,   whether  of  land  or  chattels,  or  even  of  a 
mere  right  (dj.     But  afterwards  they  came  to  be  used 
in  a  limited  sense,  to  express  the  possession  of  a  free 
holding,  that  possession  which  alone  was  recoverable  in 
a   real  action   {e).     Now  the  estate  of  the  freeholder 
seised  of  land  in  his  demesne  as  of  fee  may  be  con 
eidered  in  two  aspects :  first,  as  regards  the  lord  of  whom 
he  holds  his  land  ;  secondly,  as  regards  all  other  persons. 


{ 


a)  See  anU^  p.  6. 

b)  Bract,   fo.    255   b;    Litt.    s. 
10. 

{e)  Bract,  fo.  208  a;  Go.  Litt. 
17  a.  As  the  earlj  law  did  not 
recognise  the  possession  of  a 
termor,  or  a  tenant  in  villenajge, 
land  occupied  by  one  or  the  other 
was  considered  in  law  to  remain 
in  the  freeholder's  demesne.  So 
that  to  this  day  the  freeholder  is 
aeised  in  his  demesne  of  the  land 
occupied  bj  bis  leasehold  or  copy- 


hold tenants:  though  they  can 
now  obtain  complete  legal  protec- 
tion of  their  own  interests;  see 
ante,  pp.  17,  18,  27:  VinogradoflP, 
Villainage  in  England,  228. 

(cD  See  Mattland,  Seisin  of 
Chattels,  Law  Quarterly  Review, 
Vol.  I.  p.  824;  Bract,  fo.  206, 
252  a,  264  a;  Litt.  ss.  10,  188, 
217,  288,  541,  567;  Co.  Litt. 
869  b. 

(«}  Litt.  s.  824;  Co.  Litt.  17  i^ 
200  b ;  see  anUf  pp.  16,  28. 
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It  is  proposed  first  to  discass  the  relation  between  tlie 
freeholder  and  his  lord,  or  the  free  tenure  {f)  of  land. 
For,  although  in  modern  legal  practice  the  relation  of 
lord  and  freeholding  tenant  is  rarelj  brought  into  the 
light,  yet  the  law  of  tenure  determined  the  form  of  our 
present  land  law.  And  so  long  as  the  form  of  tenure 
remains,  it  is  of  the  first  importance  that  the  student 
sliould  understand  the  Drinciples  which  determined  its 
rules. 


Principle  of 
tenure  in- 
troduced by 
William  I. 


Tenants  in 
eapiU. 


It  has  been  already  mentioned  that  the  first  principle 
of  feudal  tenure,  that  all  land  is  held  of  the  crown,  was 
practically  introduced  into  English  law  by  William  the 
Conqueror  {g\  whose  grants  were  construed  as  conferring 
a  new  title  to  the  land  (A).  The  grants  or  regrants  of 
great  landed  estates  made  by  him  to  his  own  followers 
or  to  the  former  owners  were  interpreted  by  the  royal 
ofiicers  of  justice  to  confer  upon  the  grantees  an  estate 
held  feudally  of  the  king;  so  that  they  became  the 
king's  tenants  in  capitej  that  is,  his  immediate  tenants. 
The  estates  so  conferred  appear  to  have  been  estates  of 
inheritance,  passing  as  of  right  to  the  heirs  of  deceased 
grantees.  For  the  hereditary  character  of  a  fief  (i)  had 
been  recognized  on  the  Continent  before  the  Norman 
Conquest  {k) ;  so  that  to  the  Normans  an  estate  held 
feudally  would  be  essentially  a  hereditary  estate.  And 
at  the  very  beginning  of  Henry  I.'s  reign  we  find  fees 
established  as  estates  of  inheritance  in  England  {I). 


Origin  of 
incidents  of 
free  tenure. 


The  present  incidents  of  free  tenure  owe  their  ex- 
istence to  the  dealings  with  free  holdings  of  land, 


(/)  AfUe,  p.  12. 

j)  AnU,  pp.  12 — 14. 

\)  Bracton  says  (fo.  889  b) 
that  the  kins  is  not  bound  to 
warrant  the  gift  of  hiti  predecessors 
who  reigned  before  the  Conquest, 
for  he  18  not  their  heir,  unless  he 
should    hare    bound    himself    to 


warranty  by  con6rmation. 

{i)  AnU,  p.  18. 

(k)  Stubbs,  Const.  Hist.  %  98, 
▼ol.  i.  p.  254,  2nd  ed. 

{I)  See  the  Charter  of  Liberties 
issued  by  Henry  I.  at  his  corona- 
tion ;  Stubbs,  Select  Charters,  100, 
101,  2nd  ed. 
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which  tooK  place  between  the  reign  of  William  the 
Conqueror  and  that  of  Edward  I.  The  relation  of 
feudal  landlord  and  tenant  seems  to  have  been  essen- 
tially restrictive  of  alienation  on  the  tenant's  part :  but 
in  England  the  right  of  a  tenant  in  fee  to  alienate  his 
holding  without  his  lord's  consent  was  gradually  estab- 
lished (m).  The  steps  by  which  this  was  accomplished 
will  be  described  in  the  next  chapter.  It  is  sufficient 
to  say  here  that  it  appears  that,  as  a  matter  of  fact, 
alienation  by  feadal  tenants  must  have  begun  soon  after 
the  Conquest  {n) ;  and  it  is  certain  that  before  the 
close  of  the  period  referred  to  alienation  had  extensively 
prevailed  (p).  During  this  time,  however,  the  aliena- 
tion of  land  was  rarely  accompUshed  by  a  transfer  of  all 
the  owner's  rights  therein,  such  as  we  are  accustomed 
to  at  the  present  day,  but  was  usually  eflEected  by  *m J- Subinfeud*. 
infeudation ;  that  is,  by  the  grant  of  a  fee  to  the 
grantee  and  his  heirs  to  be  held  by  them  as  tenants  of 
the  grantor  and  his  heirs.  Upon  the  subinfeudation  of 
a  holding  the  grantor  and  his  heirs  remained  the 
tenants  of  their  own  superior  lord,  and  a  new  tenure  {p) 
was  created  between  the  grantor  and  the  grantee,  the 
former  becoming  a  mesne  lord  (3)  between  his  new 
tenant  and  his  own  superior  lord  (r).  The  relation  of 
feudal  landlord  and  tenant  thus  entered  into  was  one 
of  mutual  obligation.  The  lord  was  mainly  bound  to 
warrant  his  tenant's  title  to  the  lands  bestowed,  and  to 
give  him  lands  of  equal  value  if  he  was  ejected  by  any 
one  who  showed  a  superior  title  {a).     The  tenant  was 


(m)  See  Bract,  p.  45  b,  46  b, 
26Sb. 

(»)  Note  the  large  number  of 
iostanoes  in  Domesday  in  which 
mansria  described  as  part  of  the 
estates  of  the  Kin^s  tenants  in 
capiU  are  held  of  them  by  named 
undertenants;  and  see  English 
Historical  Review,  Vii.  15, 19. 

(o)  The  Hundred  Rolls  bear 
witness  to  this. 


(p)&eeanU,  p.  12. 

Ig)  See  anUy  p.  7,  n.  («). 

(r)  Thenceforward  the  grantor 
was  no  longer  seised  of  the  land 
in  his  deme^nt;  but  he  was  said 
to  hold  or  be  seised  of  the  land  iw 
strvice^  and  was  regarded  as  re- 
taining a  substantial  interest 
therein;  Bract,  fo.  80,  81,  268. 

(«)  See  Glanville,  ix.  4;  Braot. 
fo.  87,  80  b,  880  b,  881  b. 
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bound  to  fealty  to  his  lord,  and  to  do  him  the  servicee 
stipulated  for  on  the  bestowal  of  the  holding.  Thus 
the  nature  and  amount  of  the  services  which  could  be 
required  of  freeholding  tenants  were  determined  by 
the  agreements  made  between  lords  and  tenants,  or 
their  respective  predecessors,  when  the  tenure  between 
them  was  created  by  the  gift  to  the  latter  of  fees  to  be 
held  of  the  former;  and  these  services  were  of  in- 
numerable kinds  {t).  Under  the  influence  of  the  king's 
court  a  classification  of  tenures  was  gradually  accom- 
plished, as  we  shall  see.  This  was  hardly  eflEected,  how- 
ever, before  the  power  of  subinfeudation  was  altogether 
V .  taken  away.  Cy  the  statute  18  Edw.  I.  c.  1,  called 
from  its  opening  words  ths  statute  of  Quia  Emptores^ 
liberty  was  ^ven  to  every  free  man,  who  was  a  tenant 
in  feesimple  of  land,  to  sell  liis  holding  or  part  thereof 
at  will  («*),  so  nevertheless  that  the  alienee  should  hold 
the  land  of  the  same  immediate  lord  and  by  the  same 
services  as  the  alienor  held  it  before.  Thenceforward 
it  has  been  impossible  to  create  a  new  tenure  upon  the 
grant  of  a  fee ;  for  a  tenant  in  fee  siujple,  though 
enabled  freely  to  part  with  his  land  by  substituting 
another  tenant  in  his  place,  is  by  this  statute  restrained 
from  granting  his  land  or  any  part  thereof  to  another 
for  an  estate  in  fee  simple  to  be  held  <>f  himself.  After 
the  statute,  a  freeholder  in  fee  could  no  longer  make 
himself  a  mesne  lord.  So  that  the  tenures  of  fee 
simple  estates,  which  were  in  existence  just  before  the 
statute  passed,  became,  as  it  were,  stereotyped;  and 
the  fact,  that  no  new  tenure  of  an  estate  in  fee  simple 
could  be  any  longer  created  by  agreement,  undoubtedly 
tended  to  simplify  the  law  of  tenure. 

(t)  Bract,  fo.  85  a.  which    they    were    afterwards    al- 

(u)   The   statute   was  not  con-  lowed,    subject    to    the    payment 

strued    as   giving   to    the    king's  of  a  fine;  stat.  1   Edw.  III.  st.  2, 

tenants  in  eapiU  liberty  of  aliena-  c.  12;  Co.  Litt.  48. 
tion  without  nis  license ;  a  liberty. 
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We  may  be  helped  to  a  belter  understanding  of  the 
operation  of  the  law  of  free  tenure,  if  we  glance  at  the 
different  kinds  of  holding  to  which  it  was  applied.  For 
William  the  Conqaeror's  land  settlement  consisted 
rather  in  the  confiscation  of  landlords'  property  than 
the  disturbance  of  the  cultivators  of  the  soil ;  and  his 
law  of  feudal  tenure  at  first  affected  only  the  chief 
landowners'  estates,  leaving  the  old  Saxon  customs  in 
force  as  to  subordinate  landowners.  But  afterwards 
the  law  of  tenure  spread  downwards,  and  was  applied 
to  humbler  forms  of  landholding  than  that  usually 
enjoyed  by  the  great  men  of  the  kingdom. 

We  gather  from  the  Domesday  survey,  taken  towards  The  Domes^ 
the  end  of  the  Conqueror's  reign,  that  in  each  county  ^*^  ""rvey. 
large  tracts  of  land  belonged  to  the  king  or  were  held 
by  his  tenants  in  capite.      The  tenant  in  capite  was 
sometimes  an  ecclesiastical  corporation,  such  as  Battle 
Abbey  or  St.  Paul's  Church,  sometimes  a  great  noble  or 
other  layman.    Each  tract  of  land  of  the  king  or  his 
tenant  in  capite  is  described  in   detail  in   Domesday 
book;   and   is  generally  found   to   consist   of  several 
holdings  which  are  often  called  maneria,  manors,  and  Maneria. 
are  sometimes  spoken  of  as  viUce^  vills  or  towns.      It  is  vuia. 
generally  stated,  with  regard  to  each  of  such  holdings, 
that  there  are  so  many  viUani  (a?),  or  holders  of  land  viUmi. 
in    villenage,    so    many  hordarii  or  cotariiy  that  is,  BordaHi;  e<h 
cottiers,  and  so  many  aervi  or  bondmen.      Sometimes       ' 
the  extent  of  the  holding  of  the  villanua  is  specified. 
And   it  is   sometimes  mentioned   that  so  much  land  Lord's 
pertains  to  the  demesne  of  the  holder  of  the  manor  (y ».  ®°*®*°®* 
Now  it  appears  that  the  estate  or  holding  which  is  in 
Domesday  described  as  manerium,  or  viUa,  was   a 
village  together  with  a  parcel  of  land,  which  was  culti- 
vated upon  the  common  field  system  of  husbandry  by 

(s^SeeCo.  Litt.  5  b.  Middlesex;     Domesday,    i.    197— 

Vjf)  Bee  especiallj  the  surrey  of     180. 
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the  villan%  or  villagers  (z).  Each  vUlanvs  had  a  house 
and  a  certain  quantity  of  arable  land,  which  lay  in 
scattered  strips  in  the  common  fields  of  the  vill,  of 
which  there  were  generally  three.  Besides  arable  land, 
the  vill  usually  contained  meadow  land,  also  held  in 
strips  by  the  viUaniy  but  commonable  according  to  the 
regulations  of  the  community  during  certain  seasons  of 
the  year  (a).  In  the  demesne  of  the  holder  of  the 
mcMierium  there  was  usually  a  mansion,  or  manor- 
house,  for  the  occupation  of  himself  or  his  bailiflE,  and 
a  certain  quantity  of  arable  and  meadow  land,  also  in 
scattered  strips.  Sometimes  the  cottiers  held  a  few 
strips  of  arable  land  besides  their  cottages.  The  barren 
lands  which  adjoined  formed  the  wastes  of  the  vill  or 
manor,  over  which  the  cattle  of  the  various  tenants 
were  allowed  to  roam  in  search  of  pasture  (J).  In  early 
times  after  the  Conquest,  the  viUcmua  appears  to  have 
generally  held  his  land  by  performing  services,  which 
were  then  regarded  as  servile ;  such  as  ploughing  the 
lord's  land,  and  doing  other  field  labour  for  the  lord. 
The  amount  of  work  and  payments,  which  could  be 
required  from  a  viUcmtcs,  as  his  services,  were  regulated 
by  custom.  As  time  went  on,  the  labour-service  was 
often  commuted  into  a  money  payment  (c).  Tenure  in 
villenage  has  been  already  briefly  noticed  {d)^  and  will 
be  further  described  in  treating  of  copyhold  tenure,  to 
which  it  gave  rise.  It  has  been  mentioned  here  in 
order  to  show  the  nature  of  the  most  important  kind 
of  freeholding  at  the  time  of  the  Domesday  survey, 
namely,  the  manerium  or  agricultural  estate;  which 
may,  perhaps,  be  said  to  have  been  the  unit  of  free 
tenure  ;  a  largo  landed  estate  consisting  in  those  days  of 

{z)    Seebohm,    English    Village  (b)  See   Vitiogradoff,    Villainage 

GommaDlty,   ch.   i. — lii.;    see  also  in  EnglaDd,  Essay  II.,  ch.  ii. 

Williams    on    Commons,     89—56,  (e)    Seebohm,     English    Village 

66—70.  Community,  ch.   ii.,   sects.   5—12, 

(a)  See  Williams  on  Commons,  pp.  40—81*. 

79,  84,  90.  id)  Ante,  pp.  16, 17,  19. 
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a  number  of  rna^ieria^  as  at  the  present  day  It  consists 
of  a  number  of  farms  {e).  There  are,  however,  many 
cases  in  Domesday  in  which  some  person  named  in  the 
survey  holds  a  specified  qaantity  of  land  as  undertenant 
of  the  holder  of  a  maneritimj  and  such  holdings 
appear  to  be  also  freeholdings  (/).  In  very  many 
instances  the  manerium  described  is  not  in  the  demesne 
of  the  king's  tenant  in  capites  but  is  held  of  him  by 
some  named  undertenant,  so  that  the  tenant  in  capite 
has  but  a  mesne  lordship  in  the  land  of  which  his 
tenant  is  eeised  in  demesne.  But  it  is  not  common  in 
Domesday  to  find  more  than  one  mesne  lord  between 
the  freeholder  seised  in  liis  demesne  and  the  king. 

As  we  have  seen  (g\  when  the  law  of  feudal  tenure  by 
military  service  was  introduced  into  England,  it  was 
applied  first  to  the  estates  of  the  king's  tenants  in 
capite  and  the  maneria^  which  they  contained.  By 
grants  and  subinfeudation  divers  sub-manors  and  smaller 
estates  were  created,  and  new  holdings  were  made  by 
reclamation  of  waste  lands  (A).  Thus  arose  the  estates,  Manora. 
which  we  now  call  manors,  every  one  of  which  is  of  a  date 
prior  to  the  Statute  of  Quia  Emptores  (*),  except,  per- 
haps, some  which  may  have  been  created  by  the  king's 
tenants  in  capite  with  licence  from  the  crown  {k).  But, 
besides  the  maneria  of  the  great  landowners  and  their 
undertenants  by  subinfeudation,  there  was  another  kind 
of  free  holding^  which,  at  the  time  of  the  Domesday 
survey,  was  almost    entirely    confined   to  the  north- 

(<)  A  mantrium  was  in  fact  in  Round,     Englinh     Hiatoricai     Re- 

those  dajs  the  quantity   of    land  view,  vii.  12,  18,  19. 
which  was  usually  let  U>  firm^  ctd         (a)  Ante^  pp.  12 — 14. 
Jirmamy     that    is,      at    a    certain         (A)  See     Hearne's    Liber    Niser' 

yearly     sum,     whenever     such    a  Scaccarii,  vol.  i. ;  Hundred  Rolls, 

method  of  getting  the  profits  was  temp.  £dw.    I.  ;  Braoton,  fo.  484; 

adopted;  see  Domesday,  i.  8;   iii.  Fleta,  lib.  iv.  c.  15,  §  9. 
(Boldon    Book),     566:    Domesday         (»)  18  Edw.  I.  c.  1. 
of  St.  Paul's,  122  «^  «<(^.  {k)\     Watk.      Cop.     15;     ante. 


{/)  And  in  most  cases  to  have     p.  88,  n.  (ti). 
been  held  by  knight  service ;  see 
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Liber  tocos' 
mannui. 


eastern  counties  (Q,  but  by  the  time  of  Edward  I.  is 
ascertained  to  have  extended  to  the  Midland  counties  (m); 
and  which  seems  to  have  steadily  increased  and 
spread.  This  was  the  holding  of  the  liber  aochemannus 
or  liber  tenens^  the  free  man,  who  held  his  land  by 
fixed  agricultural  services  or  money  rent,  and  was 
subject  to  the  jurisdiction  of  the  lord's  court  (n).  As 
this  class  of  liberi  tenentes  increased,  the  free  holdings 
which  were  not  naauors,  but  merely  parcels  of  land 
held  of  a  manor,  increased  in  number  and  importance. 
In  the  course  of  time  the  freeholders  became  the  most 

Coart  baron,  prominent  class  of  tenants  of  a  manor,  and  the  Court 
baron^  the  lord's  court,  wherein  the  freeholders  were 
both  suitors  and  judges,  was  regarded  as  an  inseparable 

Socage  tenure,  incident  of  every  manor  {o).  The  tenure  of  the  liber 
aochetnannibs  became  known  as  tenure  in  socage,  of 
which  we  shall  have  more  to  say  further  on  (/?).  In 
addition  to  agricultural  estates  and  the  holdings  thereon, 
we  find  in  Domesday  a  third  species  of  free  holding^ 
namely,  houses  in  cities  or  boroughs,  held  by  the 
hurgenseSy  or  burgesses,  generally  at  money  rents.  The 
law  relating  to  this  class  of  holding  was  determined  by 
the  custom  of  each  particular  borough  (g^).  The  tenure 
of  houses  in  ancient  boroughs  was  afterwards  known 
as  tenure  in  burgage  (r);  and  the  customs  were  often 


Houses  in 
boroughs. 

Burgenate, 


Tequre  in 
burgage. 


(1)  Leicester,  Lincoln,  Norfolk, 
Northampton,  Nottingham,  and 
Suffolk;  see  the  abstract  of  popu- 
lation giren  by  Sir  H.  Ellis,  In- 
troduction to  Domesday,  vol.  ii. 
pp.  419  et  ieq.;  Seebohm,  English 
Village  Community,  86. 

(m)  See  the  Hundred  Rolls,  7 
Edw.  I.  (survey  of  Bedford, 
Bucks,  Cambridge,  Hunts,  and 
Oxon). 

(n)  Nichols,  History  of  Leices- 
ter, Introd.  vol.  i.  p.  zlvi. 

(o)  See  Co.  Litt.  58  a;  Kitchen 
on  Courts  Leet,  vi.  6 — 8.  105 
—115;  2  Black.  Comm.  90;  8 
Black.  Comm.  83;  Maitland,  Sel- 


den  Society,  vol.  ii.  Ui.  et  seq.  ; 
Vinogradoff,  Villainage  in  Eng- 
land, 887—390. 

{p)  See  Glanville,  lib.*  vii.  c.  8; 
Bracton,  fo.  77  b;  Britton,  lib. 
iii.  c.  2,  §SV— 12;  Litt.  ss.  117— 
119. 

{a)  See  Domesday,  vol.  i.  pp. 
1  (Dover),  100  (Exeter),  164  (Ox- 
ford), 189  (Cambridge),  262 
fCbester),  280  (Nottingham  and 
Derby),  886  (Lincoln) ;  vol.  ii.  p. 
104  r Colchester);  Stubbs,  Select 
Charters,  87—91,  110—112. 

(r)    Glanville.     lib.     xii.    c.    8 
Bracton,   fo.   278  a;   Britton,   lib. 
iii.  0.  2,  S  10;  Litt.  ss.  162—171. 
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highly  ad  van  tageouB  to  the  holders.  By  the  time  of 
Edward  I.  there  appeal's  in  records  such  a  multiplication 
of  mesne  lordships,  over  burgage  tenements  as  well  as 
manors,  and  such  an  increase  of  freeholding  tenants  of 
manors,  as  clearly  shows  the  large  extent  to  which 
subinfeudation  had  prevailed  (s). 


Section  II. 


Of  the  Classificaiion  of  Free  Temiree. 

After  King  Henry  11.  had  appointed  permanent 
judges  of  the  King's  Court  (^),  and  a  special  remedy  in 
that  court  had  been  provided  lor  all  persons  wrongfully 
deprived  of  the  possession  of  their  land  (t^),  the  varioub 
kinds  of  holding  above  described  were  submitted  to  the 
test  of  a  general  judge-made  law,  and  a  classification  ot  classification 
tenures  was  gradually  accomplished.  The  first  distinc- 
tion made  was  between  free  tenure  and  tenure  in 
villenage,  which  was  regarded  as  base  or  servile  tenure ; 
the  freeholder  only  being  accorded  and  the  tenant  in 
villenage  denied  the  remedy  given  in  the  King's  Court 
for  recovering  possession  of  land  unjustly  seized  (a:). 
Free  tenures  again  were  either  lay,  or  else  spiritual  or  classification 
ecclesiastical  (y).  Lay  tenures  were  mainly  of  twotenui^s. 
kinds :  knight's  service  and  socage.  Of  spiritual  tenures 
we  need  only  T£i^Xi\\o\i  frankalmoign  (3).  ^ 

The  incidents  of  tenure  by  knight's  service,  which  incidents  of 

•^  ®  '  tenure  by 

knight's 

(#)  See  the  survey  of  the  coun-         (aj)    Bract,    fo,    7,   26,     207    a,  seivioe. 
ties  of  Bedford,  Buckingham,  Gam-      208  b  ;  ante^   p.  17  ;   see  Vinoffra- 
bridge.   Huntingdon    and   Oxford,      doff,  Villaioage  in  England,   ol — 
made  in  the  seventh  year  of  Edw.      88. 
I.  Rot  Hund.  ii.  821  fAuq,  (y)    Olanville,     xiii.,     28,      25 ; 

{t)  Ante,  p.  9.  n.  (f).  Bract,   fo.    207  a,   286;  Co.  Litt. 

(«)    Vie.    the    assise    of    novel      95  a. 
disseisin;    Glanville,   xiii.,    82    €t         («)  See  Litt  s.  187. 
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Scutage  or 
escuage. 


Aids. 


Homage. 


Fealty. 


was  the  most  honourable  species  of  free  tenure,  were 
these : — First,  tlie  tenant  was  bound  to  discharge  the 
obligation  of  military  service  annexed  to  his  holding. 
The  feudal  obligation  of  military  service  was  a  royal 
service  due  to  the  king  from  his  immediate  military 
tenants  (a);  and  the  tenant  by  knight's  service  of  a 
mei-ne  lord  would  generally  be  bound  to  perform  this 
roy:il  service  and  to  acquit  his  lord  therefrom  to  an 
extent  proportionate  to  the  value  of  his  holding  (J). 
In  and  after  the  reign  of  Henry  II.  this  feudal  obliga- 
tion of  personal  military  service  was  generally  commuted 
for  a  money  payment  called  scutage  or  escuage  (c),  and 
assessed  first  by  the  Crown  and  afterwards  by  the 
authority  of  Parliament  (rl).  But  scutage  and  the 
feudal  obligation  of  militar}'  service  became  obsolete 
after  the  reign  of  Richard  II.,  if  not  earlier  {e).  The 
military  tenant  was,  moreover,  at  first  expected  and 
afterwards  obliged  to  render  to  his  lord  pecuniary  aids, 
to  ransom  his  person,  if  taken  prisoner,  to  help  him 
in  the  expense  of  making  his  son  a  knight,  and  in 
providing  a  portion  for  his  eldest  daughter  on  her 
marriage  (f).  On  entering  upon  his  estate,  the  tenant 
was  bound  to  do  homage  to  his  lord,  kneeling  to  him 
and  professing  to  become  his  man  ;  he  was  also  bound 
to  take  an  oath  of  fealty  to  him  {g).    An  heir  of  full  age 


(a)  See  Stubbs,  Const.  Hist. 
$S  96,  133,  162,  238;  Madox, 
Hist.  Exch.  i.  620  ;  Round,  Eng- 
lish Historical  Review,  vi.  483. 

(b)  Bract,  fo,  30;  Round,  Eng- 
lish Historical  Review,  vii.  11,  12, 
15,  19. 

{c)  Scutagium  (in  French  «9- 
cuoj/e)  meaning  originally  ter- 
viHum  scuti,  service  of  the  shield. 
Dialogus  de  Scaccario  I.  ix. ; 
Stubbs,  Select  Charters,  201,  2nd 
cd. ;  Litt.  8.  95 ;  Madox,  Hist. 
Exch.  1.  619. 

(d)  Stubbs,  Const.  Hist.  8  161, 
162;  Madox,  Hist.  Exch.  ch. 
xvi.  it  appears,  however,  that 
scutage   was  not  first  introduced 


by  Henry  II. ;  mention  of  scutage 
is  found  in  a  charter  of  Henr3r  I . ; 
and  the  principle  must  have  existed 
from  the  beginning  of  military 
tenure;  Round,  Eng.  Hist.  Re- 
view, vi .  629  et  »eq. 

{€)  2  Stubbs,  Const.  Hist,  f  275, 
p.  521,  2nd  ed.;  Co.  Litt.  72  b. 

(/■)  Glanv.  ix.  8  :  Bract,  fo. 
86  b  ;  Mafua  Caita  Joh.,  art.  12, 
14,  15  ;  Stubbs.  Select  Charters, 
298,  209,  2nd  ed.  ;  the  amount  to 
be  taken  as  aids  vour  fairt  JiU 
chevalUr  et  pour  fiXU  tnarUr  were 
fixed  by  sUts.  8  Edw.  I.  c.  86  & 
25  Edw.  III.  St.  5,  c.  11. 

(g)  Saving  always  his  allegiance 
to    the    king;     Glanville,    ix.     1; 
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was  required  to  pay  a  fine  called  a  relief,  on  succeeding  Relief, 
to  his  ancestor's  estate  (A).      If  the  heir  were    under 
age    the  lord  had,   under  the  name  of  wardship,  the  Wardship 
custody    of   the   body  and  lands  of  the  heir,   without 
account  of  the  profits,  till  the  age  of   twenty -one  in 
males  and  sixteen  in  females  (^);     In  addition  to  this, 
the  lord  possessed  the  right  of  marriage  {maritagium),  Marriage, 
or  of  disposing  of  liis  infant,  wards  in  matrimony  (i). 
And  if  a  male  heir  refused  a  suitable  match,  he  was  to 
forfeit  a  sum  of    money   equal   to    the   value  of  the 
marriage ;  that  is,  what  the  suitor  was  willing  to  pay 
down  to  the  lord  as  the  price  of  marrying  his  ward ;  and 
double  the  market  value  was  to  be  forfeited  if  'a  male 
ward  presumed  to  marry  without  his  lord's  consent  (Q. 
If  a  female  heir  refused  the  match  tendered  by  her 
lord,  he  might  hold  her  lands  until  she  attained  twenty- 
one,  and  further  until  he  had   taken  the   value  of  the 
marriage  (m).      The    king's    tenants   in  capite  were, 
moreover,  subject  to  inany  burdens  and  restraints,  from 
which  the  tenants  of  other  lords   were    exempt  {n). 
Again,  every  lord  who  had  two  or  more  free  tenants, 
had  a  right  to  compel  them  to  do  suit  of  court ;  that  is.  Suit  of  court 
duly  to  attain  and  to  aid  in  transacting  the   business  of 
the  lord's  court,  or  court  baron  {o\  wherein  his  free-  Court  baron, 
holders  were  judges  as  well  as  suitors  (^).     Lastly,  on 


BractoD,  fo.  77  b— 80;  Lilt  ss. 
85—94;  ant4,  p.  13,  n. 

(A)  GlaoT.  ix.  4;  Bract,  fo. 
84;  Litt.  B.  112. 

(»)  Glanv.  vii.  9—12;  Bract, 
fo.  6G;  Plata,  fo.  4;  Litt.  s.  103. 
A  wardship,  or  the  interest  of  a 
lord  iu  the  body  sod  lands  of  his 
ward,  waa  regarded  as  a  chattel 
saleable  and  ^visable  by  will,  and 
was  afterwards  classed  as  a  chattel 
real :  Bract,  fo.  87  a;  Fleta,  fo. 
6;  Britton,  liv.  8,  ch.  2,  i  2; 
T.  B.  82  Edw.  1.  186;  Co.  Litt. 
85  a,  lid  b. 

(k)  Glanr.  rii.  12;  Bract. 
80  b— 91  b  ;  Fleta,  fo.  9 ;  Brition, 
l\y.  3,  ch.  2. 

{I)  SUta.   20  Hen.   III.  c.  6,  7 ; 


3  Edw.  I.  c.  22;  Litt.  s.  110. 

(m)  Stat  8  Edw.  I.  c.  22;  Go. 
Litt.  79  a. 

(n)  As  for  an  heir  of  full  age  to 
pay  a  whole  year*s  profits  on 
succeeding  to  his  ancestor's  estate 
for  primer  seisin:  for  an  infant 
heir  to  stts  out  his  livery  on  coming 
of  age,  that  is,  to  pay  half  a  year's 
profits  for  taking  possession ;  in- 
voluntary kniffhthood  in  certain 
cases ;  and  ffnes  for  alienation ; 
see  Co.  Litt.  77  a,  87  a,  n.  (1);  2 
Black.  Comm.  66—72. 

(o)  /.  e.  Curia  BaroniSj  the 
lord's  court. 

{p)  For  an  account  of  the  juris- 
diction of  the  lord's  court,  see 
Maitland,      Select      Pleas      from 
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failure  of  the  tenant's  heirs,  his  lord  had  the  right  to 
have  the  lands  again  as  his  escheat ;  that  is,  as  falling 
in  to  the  lord,  who  or  whose  predecessors  had  granted 
the  fee  (jf)  now  brought  to  an  end  for  want  of  heirs. 
The  tenet's  heirs  might  fail  either  from  natural  causes 
or  by  reason  of  his  or  their  attainder,  or  corruption  of 
the  blood  so  as  to  lose  its  inheritable  quality.  This  was 
the  legal  consequence  of  judgment  of  death  or  out- 
lawry (r)  for  treason  or  felony,  and  of  abjuring  the 
realm  (s).  Escheat  upon  attainder  was,  however, 
subject  to  the  right  of  the  Crown  to  hold  for  a  year 
and  a  day,  and  to  waste  the  attainted  person's  lands  — 
a  right  usually  compounded  for  {t).  And  the  lands  of 
one  attainted  for  high  treason  were  forfeited  absolutely 
to  the  Crown,  and  did  not  escheat  to  the  lord  of  the 
fee  (u). 


Grand 
serjeanty. 


Littleton. 


Tenure  oy  grand  serjeanty  was  reckoned  equivalent 
to  knight's  service,  being  subject  to  the  same  burden 
of  the  lord's  right  of  wardship  and  marriage. .  Accord- 
ing to  Bracton,  to  hold  by  grand  serjeanty  was  to  hold 
lands  of  the  king  or  some  other  lord  by  rendering  to 
the  king,  as  royal  service,  some  special  service,  other 
than  knight's  service  or  scutage,  pertaining  to  the  king 
or  the  defence  of  the  realm  and  valued  at  five  pounds 
or  more  (a?).     But  in  Littleton's  day  (y),  grand  serjeanty 


Manorial  Courts  (Selden  Society, 
Vol.  IL),  Introd.  jcxxviii.  et  seq.; 
Vinogradoff,  Villainage  in  Eng- 
land, Essay  II.,  eh.  v. 

{q)  Ante,  p.  37.  3b. 

(rj  A  criminal  who  flies  from 
justice  may  by  due  process  be 
auilawed,  or  put  out  of  the  pro- 
tection of  the  law;  Bract,  fo.  124 
etfeq.;  4  Black.  Comm.  319. 

(«)  Criminals,  who  took  sanc- 
tuary, had  the  alternative  of 
coming  out  to  stand  their  trial, 
or  of  confessing  their  crime  and 
abjuring  and  leaving  the  realm: 
Bract,  fo.  135.  Pnvilege  of 
sanctuary  was  finally  abolished  by 


stat.  21  Jac.  I.  c.  28,  s.  7. 

{t)  Glanv.  vii.  17;  Bract,  fo. 
23,  129,  180;  Brilton,  liv.  1,  ch. 
6,  8  3:  Co.  Litt.  18  a,  92  b, 
890  b.  391  a;  4  Black.  Comm. 
880;  Bac.  Abr.  Forfeiture,  Out- 
lawry (D). 

{u)  Stat.  23  Edw,  III,  si.  5,  c. 
2;  8  Inst.  18. 

(x)  Bracton  instances  finding  the 
king  a  man  or  several  men  armed, 
horse  or  foot,  for  his  army;  Bract, 
fo.  85  b— 87  a,  87  b ;  Fleta.  fo.  5; 
see  Britton,  liv.  8,  ch.  2.  $  6  and 
the  note  thereto  in  Idr.  Nichols's 
edition . 

(jf)  Littleton  was  a  judge  in  the 
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was  limited  to  cases  where  a  ihan  held  lands  of  the 
king  by  such  services  as  he  ouglit  to  do  in  his  own 
person  to  the  king,  as  to  carry  the  king's  banner,  or  to 
be  his  marshall,  or  to  carry  his  sword  before  him  at  his 
coronation,  or  to  do  other  like  services  {&), 

Free  socage  appears  to  have  been  originally  the  Booage tenure, 
name  of  the  tenure  of  the  liberi  aocJiemanni  ia\  a 
class  of  landholders  whose  existence  dates  from  before 
the  Norman  Conquest,  but  who  were,  as  we  have  seen, 
rarely  found  at  the  time  of  the  Domesday  beyond  the 
range  of  the  north-eastern  counties  (J).  The  sochernanni 
appear  to  have  been  so-called  because  they  were  sub- 
ject to  their  lord's  soke  (Anglo-Saxon,  eoo)  that  \&y8oe. 
his  right  or  liberty  of  jurisdiction  {c)  :  but  as  early  as 
Bracton's  time  this  derivation  of  the  term  was  over- 
looked, and  the  origin  of  the  word  socage  was  referred 
to  the  French  word  8o0y  a  ploughshare  (dT),  sokemen 
being  generally  engaged  in  cultivating  the  land  {e), 
Liberi  sochernanni  seem  to  have  been  free  men  holding 
their  lands  by  yielding  rent  in  money  and  rendering 
services,  which  were  generally  of  an  agricultural  nature, 
but  fixed  in  amount  and  far  less  onerous  than  the 
labour  services  of  the  viUani  {/).     In  course  of  time 


reign  of  Edward  IV.  and  wrote 
a  treatise  on  Tenures,  which  is  a 
book  of  authority . 

(z)  Litt.  P.  158. 

(a^  So  called  chiefly  to  distin- 
guisn  them  from  the  villani 
toekemanni  on  the  ancient  de- 
mesne of  the  Crown ;  see  post, 
p.  57  n.  {ky^  Vinogradoff,  Villain- 
age in  England,  196  ets^q. 

{b)  AnUf  p.  42.  There  are  several 
instances  m  Domesdaj  of  land 
having  been  held  in  King  Ed- 
ward's tune  by  sochtmanni,  which 
was  not  so  held  at  the  time  of 
the  survey y  especially  in  Bedford- 
shire; see  Domesday,  i.  11  a,  18 
b,  14  b,  182  b,  184,  140  b,  141, 
190,  li»l,  209--218. 

(e)  Somner  on   Gavelkind,    180 


et  86q.y  2nd  ed. ;  2  Black.  Gomm. 
80.  As  to  the  meaning  of  ioc, 
see  Maitland,  Select  Pleas  in 
Manorial  Courts,  Selden  Society, 
Vol.  II.  xxii. 

{d)  l)u  Gauge,  Gloss,  sub- 
verb.  Socagium,  Soccus,  2;  Litt. 
s.  119. 

(0  Bract.  77  b. 

(/ )  Thus  a  sokeman  might  have 
to  plough  for  his  lord  three  times  a 
year  and  do  a  few  days'  extra  work 
at  harvest  time,  where  a  villan 
would  have  to  work  three  days  a 
week  for  his  lord.  See  Domesday  i. 
179  a  (services  of  householder  in 
Hereford);  Liber  Niger  Petro- 
burgensis  (circa  A.  D.  1125)  pub- 
lished as  an  appendix  to  the  Goro- 
nicon  Petroburgense  (Camden  So- 
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these  services  were  generally  commated  for  money 
payments  {g).  And  the  class  of  freeholders,  who  held 
parcdls  of  land  from  the  lord  of  a  manor  at  rent  in 
money  or  fixed  agricultural  services,  appears  to  have 
steadily  spread  and  increased  (A).  So  that  by  the 
time  of  Edward  I.,  the  free  tenants  of  a  manor,  holding 
their  land  in  socage,  often  at  a  money  rent,  had  become 
prominent  members  of  the  agricultural  community  (^) ; 
whilst  the  viUani  of  that  period,  of  whose  tenure  the 
servile  conditions  are  often  especially  noted  in  records, 
occupied  an  inferior  position  {Jc),  Besides  the  services 
incident  to  tenure  in  free  socage,  the  tenant  was  bound 
to  take  an  oath  of  fealty  to  his  lord;  sometimes, 
indeed,  he  owed  no  other  service  than  fealty  (Z),  but 
homage,  the  invariable  incident  of  military  tenure, 
was  rarely  required  of  him  (m).  The  statutory  aids 
pour  jUle  marier  and  pour  faire  jlla  chevalier  were 
incumbent  on  tenants  in  socage  as  well  as  by  knight's 
service  (/i).  In  all  cases  of  annual  rent,  the  relief  paid 
on  succession  by  the  heir  of  tenant  in  socage  was  fixed 
at  one  year's  rent  (<?).  Suit  of  court  and  escheat  were 
incident  to  socage  as  to  military  tenure  {p).  The  main 
difference  between  the  two  forms  of  tenure  was  in  the 
Wardship  and  matters  of  Wardship  and  marriage,  which,  in  the  case 
of  an  infant  heir  of  a  tenant  in  socage,  devolved,  not 
upon  his  lord,  but  on  his  nearest  relation  to  whom  the 


Incidents  of 
socage. 

Fealty. 


Aids. 


Relief. 


marriage  in 
socage 


ciety),  pp.  157—166,  172,  178. 
where  compare  the  serriccs  of  the 
iocheiMhnnx  with  tho^e  of  the  ail- 
lani;  Glanville,  vii.  1,  8,  9,  11; 
Bract,  fo.  85  b,  77  b.  85  b,  207  a. 
209  a ;  Britton,  liv.  8,  ch.  2.  $$  5, 
7;  Rot  Hund.  ii.  470,  475,  4M, 
501,  691,  608,  656,  677,  752,  846, 
871;  Vinogradoff,  Villainage  in 
England,  196  tt  teq.^  808  et  tea. 

{&)  Litt.  8.  119. 

(A)  See  Nasse,  Agricultural 
Community  of  the  Middle  Age» 
(English  translation),  82 — 86; 
Seebohm,  English  Village  Com- 
munity, 86  and  note. 


(i)  As  to  the  freeholding  tenants 
of  the  manor  of  the  thirteenth 
century,  see  Vinogradoff,  Villain- 
age  in  England,  ]B8say  I.  ch.  iiL 
Essay  II.  ch.  iv.,  also  pp.  808— 
312,  387  et  tea.,  406—408,  452. 

{k)  See  Nasse,  84-40;  Rot. 
Eund.  ii.  821,  884,  888,  628. 

(Z)  Bract,  fo.  84  b;  Litt.  ss. 
117.  118.  180,  181. 

(m)  Bract,  fo.  77  b.  84  a*  see 
Vinogradoff,  Villainage  in  Eng- 
land, 454. 

(»)  AnU^  p.  44,  n .  (/). 

(o)  Glanville,  iz .  4 ;  Bract,  fo. 
86  b,  86  a;  Litt.  ss.  126—128. 
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inheritance  could  not  descend,  and  who  was  strictly 
acconntable  for  the  profits  {p). 

As  time  went  on,  the  term  socage  was  applied  as  a 
general  name  for  all  tennres,  where  the  tenant  held  of 
his  lord  by  certain  service  for  all  manner  of  services,  so 
that  the  service  were  not  knight's  service  (j),  Socage 
tenure  thus  came  to  comprise  several  forms  of  tenure 
in  which  the  services  were  not  originally  of  tlie  nature 
of  sokeman-service,  but  which  were  distinguished  by 
certainty  of  service  and  freedom  from  the  lord's  right 
of  wardship  and  marriage ;  as  in  the  case  of  those, 
whose  tenure  had  by  agreement  with  their  lords  been 
changed  out  of  knight's  service  to  certain  rent  (r),  or  of 
those,  who  held  by  petty  serjeanty  («).  Originally,  to  Petty 
hold  by  petty  serjeanty  seems  to  have  been  to  hold  *®''^®*°*^* 
lands,  whether  of  the  king  or  of  some  other  lord, 
either  by  some  royal  ser^'ice  of  small  value,  as  find- 
ing the  king  a  man  and  horse  with  bag  and  buckle 
for  any  necessity  touching  his  army,  or  else  by  some 
petty  service  to  be  rendered  to  the  tenant's  immediate 
lord,  as  riding  with  him,  holding  his  court,  carrying  his 
writs  within  certain  bounds,  feeding  his  hounds,  or 
finding  him  bows  and  arrows  (f).  But  in  Littleton's 
time,  tenure  by  petty  serjeanty  seems  only  to  have 
survived  in  cases  where  a  man  held  lands  of  the  king 
by  yielding  him  yearly  a  bow,  or  a  sword,  or  a  pair  of 
gilt  spurs,  or  other  such  small  things  belonging  to 
war  (u).  So  too,  tenure  in  burgage  {x)  was  said  to  be 
but  tenure  in  socage  (y).     Thus  tenure  in  socage,  though 

(»)  OlaoTille,  rii.  11;  Bract,  fo.  (t)  Bract,  fo.  85  b,   87  b;  Fleta, 

87  D,    91   a,    Fleta,   fo.  5;  Britton,  fo.  5;  see  Britton,  liv.  3,  cb.  2,  |( 

lir.   8,   ch.   2,   S  5;  Litt.  m.  128 —  6,  and  note  thereto,   ed.    Nichols; 

12A.  ViDosradoff,    Villainage    in    Eng- 

(g)  Bract,    fo.   87  a;   Fleta,  fo.  land,  Essay  II.  ch.  W. 

199:   Litt.   88.   117,    119;   Yinogra-  {u)  Litt.  ss.  169,  161;  Co.  Litt. 

doff.  Villainage  in  England,  196.  108  a. 

(r)  See  Bract,   fo.   86  a,   87  b;  (z)  Ante,  p.  42. 

Britton,  lir.  8,  ch.  2,  %i  6    8.  {y)  Litt.  s.  162. 

(«)  Fleta,  fo.  204. 

W.B.P.  B 
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of  Immbler  origin  than  the  military  tenures,  came  to  be 
regarded  as  a  far  more  beneficial  form  of  landowning. 

Tenure  in  Tenure  in  frankalmoign  arose  before  the  statutes  of 

'  Edward  I.  prohibiting  the  alienation  of  land  into  mort- 

Mortmain.  main  (a),  when  a  man  gave  land  to  an  abbot  or  prior 
and  his  convent,  or  to  a  dean  and  chapter,  or  other 
ecclesiastical  corporation  to  be  held  by  them  and  their 
successors  in  pure  and  perpetual  alms  or  in  frank- 
oLmoign  (J).  And  they  who  held  in  frankalmoign  were 
bound  of  right  {6)  before  God  to  make  prayers  and 
other  Divine  services  for  the  souls  of  their  grantor  and 
his  heirs.  And  they  did  neither  homage,  nor  fealty 
nor  any  other  service  to  their  lord;  because  their 
Divine  service  was  reckoned  better  for  the  lord  than 
any  doing  of  fealty ;  and  because  the  words  infranh- 
almoign  excluded  the  lord  from  having  any  earthly  or 
temporal  service  done  for  him  {d).  As  a  corporation 
never  dies,  no  relief  could  become  payable,  and  there 
was  no  chance  of  escheat  (e). 


Section  III. 


Of  Free  Tenure  in  Modem  Times. 

As  time  went  on,  many  of  the  incidents,  both  of 
military  and  other  tenures,  ceased  to  have  any  practical 


(a)  Stats.  7  Edw.  I.  c.  1; 
18  Edw.  I.  c.  1;  from  which 
it  appears  that  lands  given  to 
an  ecclesiastical  or  other  corpora- 
tion were  said  to  come  into  the 
dead  hand,  because  they  then 
became  uupro6tabIe,  both  to  the 
king,  because  the  exaction  of  the 
royal  services  due  to  him  there- 
from was  prejudiced,  and  also  to 
the  immediate  lords,  who  lost  all 
prospect  of  reliefs,  wardships, 
marriages  or  escheats  out  of  them. 

(b)  As  to  /rankalmoiffn  in  the 


twelfth  and  thirteenth  centuries, 
see  Maitland,  Law  Quarterly  Re- 
view, vii.  864. 

(c)  /.  e.  by  ecclesiastical  law, 
which  provided  a  remedy  for  the 
lord  if  the  tenants  neglected  their 
divine  services;  Litt.  s.  136;  Co. 
Litt.  95  b,  96  a. 

{d)  Glanville,  vii.  1;  ix.  2; 
Bract,  fo.  18  a,  27  b,  78  b;  Litt. 
BR.  138—142;  Co.  Litt.  67  b. 

(e)  Co.  Litt.  94  b,  95  a,  99  a, 
250  a. 
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importance.     Scatage    became  obsolete,  as    we  have 
soen  {/) ;  and  the  military  service,  which  it  had  super- 
seded, became  a  mere  tradition  {g).  Homage  and  fealty 
were  neglected  (A),  and  the  fixed  money  rents  so  often 
payable  in  respect  of  fees  held  in  socage  gradually  fell 
into  insignificance  with  the  diminishing  value  of  money. 
But  the  lord's  rights  of  wardship  and  marriage  in  the 
case  of   tenure   by    knight's  service  and    the  peculiar 
exactions,  to  which  the  heirs  of  the  king's  tenants  in 
capiis  were  liable  (i),  continued  to  be  actively -enforced. 
Through  Tudor  legislation,the  burthen  of  these  liabilities 
was  rendered  more  galling  (i) ;  and  at  the  end  of  the 
sixteenth  century  they  were  felt  to  be  an  intolerable 
hardship  (J).     A  resolution  of  the   Long  Parliament 
passed  on  the  24th  of  February,  1645,  at  length  gave 
relief  (m),  which  was  too  precious  to   be  afterwards 
relinquished.     Accordingly,  at  the  restoration  of  King 
Charles  II.  an  act  of  Parliament  was  insisted  on  and 
obtained,  providing  that  as  from  the  24:th  of  February, 
1645,  all  tenures  by  knight's  service,  and  the  fruits  and 
consequences  of  tenures  in  capite  (n)  should  be  taken 
away,  and   all  tenures  of  estates  of  inheritance  in  jblie 
hands  of  private   persons  (except  tenures  in  frankal- 
moign   and   copyhold    tenures)  turned   into    free  and 
common  socage;  and   that  the  same  should  bo  for  ever 
discharged  from  homage,  wardships,   values   and   for- 
feitures of  marriage,   and   other   charges  incident   to 
tenure  by  knight's  service,  and  from  aids  for  marry- 


, 


(/)  AnU,  p.  51. 

iff)  See  Litt.  ss.  95->97,  100. 

(A)  Co.  Litt.  68  a. 

(i)  AfUe^  p.  45,  Q.  (») 

[k)  Stats.  4  Uen.  VII.  c.  17; 
28  Uen.  YIII.  c.  10,  depriTed  ten- 
aols  of  the  opportunity,  which 
ihey  had   preriousl^  enjojed,    of 

f^reveoting  the    incidence  of    the 
ord's  right  of  wardship  hj  keeping 
their    lands    in    the   hands  of   a 


number  of  trustees  for  their  own 
use.  By  stat.  82  Uen.  VIII.  c.  46, 
a  Court  of  Wards  and  Liveries  was 
erected,  the  proceedings  of  which 
caused  much  discontent. 

(l)  See  Sir  Thomas  Smith,  De 
Republica  Anglorum,  lib.  8,  c.  6, 
ed.  1588;  4  Inst.  202. 

{m)  Digby,  History  of  the  Law 
of  Real  Property,  ch.  ix. 

(»)  Co.  Litt.  108  f.,  n.  (5). 
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ing  the  lord's  daughter  and  for  making  his  son  a 
knight  {o). 

Present  free  Since  the  year  1645,  therefore,  the  only  free  tenures 
existing  have  been  the  lay  tenure  of  free  and  common 

Modern  and  the  spiritual  tenure  of  frankalmoign.     In  modern 

socage  tenure,  times  the  incidents,  which  mark  the  relation  of  lord  and 
tenant  of  an  estate  in  fee  simple  held  in  socage,  are  of 

Rent  rare  occurrence.     Thus  a  rent  is  not  now  often  paid  in 

respect  of  the  tenure  of  an  estate  in  fee  simple.  When 
it  is  paid,  it  is  usually  called  quit  rent  (/?),  and  is 
almost  always  of  a  very  trifling  amount ;  the  change  in 
the  value  of  money  in  modern  times  will  account  for 

Relief.  this.     The  relief  oi  one  years  quit  rent,  payable  by  the 

heir  on  the  death  of  his  ancestor,  in  the  case  of  a  fixed 
quit  rent,  was  not  abolished  by  the  statute  of  Charles, 

Suit  of  Conn,  and  such  relief  is  accordingly  still  due  (y).  Suit  of 
Court  also  is  still  obligatory  on  tenants  of  estates  in  fee 
simple,  held  of  any  manor  now  existing  (r).     And  the 

Fealty.  oath  of  fealty  still  continues  an  incident  of  tenure;  but 

in  practice  it  is  never  exacted  («).  There  is,  however, 
one  incident  of  tenure  still  remaining,  which  is  occa- 
sionally productive  of  substantial  advantage  to  the  lord. 
The  lands  of  a  tenant  in  fee  simple  remain  liable  to 

Escheat  escheat  {f)  to  the  lord  of  the  fee  on  failure  of  the 
tenant's  heirs.  At  the  present  day  failure  of  heirs  can 
only  occur  from  natural  causes,  for  an  Act  of  the  year 
1870  abolished  all  attainder,  forfeiture  or  escheat  upon 
judgment  for  treason  or  felony  [u).  When,  therefore, 
» 

(o)  Stat  12  Car.  II.  c.  24.     The  tenant  under  stat  44  k  55  Vict. 

12th  Car.    11.   A.  D.  1660,  was  the  c.   41,  s.    45;  see  Williain8'8.Cou- 

first  year  of  his  actual  reign.  veyancing  Statutes,  217,  218.i'''<  ^  - 

Qp)  Which    properly    means     a  {q)  Co.  Litt.  85  a,  n.  (1);  Scrir. 

commutation  rent,  or  rent  where-  Cop.  738. 

by  the  tenant  is  quit  of  services  j  (r)  Scriv.  Cop.  786. 

2  Black.  Coram.  48;  Co.  Litl.  85  a,  (*)  Co.  Litt.   67  b,   n.   (2),  68  b, 

D.   (1);    Poitiivgham^   <^PPm    Pi^Vy  n.'(5). 

reap.    (1865),    17   C.    B.299;  Wil-  it)  AnU,^,A&. 

Hams  on  Seisin,  28.     Such  a  rent  (u)  Stet.  88  &  84  Vict.  c.  28,  8. 

may    now    be    redeemed    by  the  1  (passed  4th  July,  1870).    It  had 


OF  FREE  TENURE. 


53 


a  tenant  in  fee  simple  dies,  without  having  alienated  his 
lands  in  his  lifetime  or  by  his  will  (either  of  which  will 
prevent  escheat)  {x\  and  without  leaving  any  blood 
relation  to  succeed  him  as  his  heir,  such  lands  will  fall 
in  to  the  lord  of  whom  they  were  held.  Bastardy  is  the  Bastardy. 
most  usnal  cause  of  the  failure  of  heirs ;  for  a  bastard  is 
in  law  niUliusJUiics  ;  and,  being  nobody's  son,  he  can 
consequently  have  no  brother  or  sister,  or  any  other 
heir  than  an  heir  of  his  body  (y).  If  such  a  person, 
therefore,  were  to  purchase  lands,  that  is,  to  acquire  an 
estate  in  fee  simple  in  them,  and  were  to  die  possessed 
of  them  without  having  made  a  will  and  without 
leaving  any  issue,  the  lands  would  escheat  to  the  lord 
of  the  fee,  for  want  of  heirs.  When  an  escheat  occurs, 
the  Crown  most  frequently  obtains  the  lands  escheated, 
in  consequence  of  the  before-mentioned  rule,  that  the 
crown  is  the  lord  paramount  of  all  the  lands  in  the 
kingdom  (s).      But  if  there  should  be  any  lord  of  a 


been  preyiousir  provided  that  no 
'attainder  for  felony,  except  in  the 
Cft^e  of  high  treason  or  murder,  or 
abettiDg,  procuring  or  counselling 
the  same,  Kbould  extend  to  the 
disinheriting  of  any  heir  or  the 
prejudice  of  the  right  of  any  person 
other  than  the  right  of  the  offender 
during  life;  stats.  54  Geo.  III.  c. 
14;  9  Geo.  IV.  c.  31,  s.  2;  24  & 
25  Vict.  c.  100,  8.  8. 

(x)  Year  Book,  Pasch.  49  Edw. 
III.  16,  pi.  10;  Co.  Litt.  286  a,  n. 
(I):  Scriv.  Cop.  762.  But  it  may 
perhaps  be  doubted  whether  the 

S resent  Wills  Act  a  Will.  IV. 
1  Vict.  c.  26,  8.  8)  extends  to 
this  case,  and  whether,  therefore, 
in  order  to  prevent  an  escheat, 
three  witnesses  should  not  attest 
the  will  as  under  the  old  law,  which 
still  subsists  as  to  wills  to  which 
the  present  Act  does  not  extend 
(see  sect.  2) . 

(y)  Co.  Litt.  8  b;  a  Black. 
Comm.  847;  Bao.  Abr.  tit.  Bas- 
tardrfB). 

{9)  It  must  not  be  supposed  that 
fhe  Queen  personally  aerives  any 


benefit  from  an  escheat.  The  Grown  rights 
Grown  rights  over  land  have  long  over  land 
been  subject  to  parliamentary 
control  and  the  revenues  and 
profits  arising  therefrom  applied 
to  national  purposes.  The  Grown 
lands  are  now  managed  by  the 
Commissioners  of  Woods,  Forests 
and  Land  Revenues,  and  the 
revenues  thereof  are  during  the 
Queen's  life  to  be  carried  to  the 
Consolidated  Fund,  which  is  ap- 
plicable in  generally  defraying  the 
national  expenditure,  and  out  of 
which  the  annual  sum  granted  by 
Parliament  for  the  Civil  List  (in- 
cluding Her  Majesty's  privy  purse 
and  the  miiintenance  of^  her  house- 
hold) is  paid.  See  1  Black.  Comm. 
286,  SSI-— 385;  stats.  56  Geo.  III. 
c.  98;  10  Geo.  IV.  c.  50;  1  A  2 
Vict.  c.  2,  SB.  2,  8.  Procedure  in 
cases  of  escheat  is  now  regulated 
by  Stat.  50  A  51  Vict.  c.  58  and 
the  rules  thereunder;  see  W.  N. 
27th  July,  1889.  Lands  escheated 
or  forfeited  to  the  Crown  have  been 
frequently  restored  to  the  families 
of  the  persons  to  whom  such  lands 
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manor,  or  other  person,  who  could  prove  that  the  estate 
so  terminated  was  held  of  him,  he,  and  not  the  Crown, 
would  be  entitled  (a).  In  former  times  there  were 
many  such  mesne  or  intermediate  lords,  as  we  have 
seen  {b).  But  now  the  fruits  and  incidents  of  tenure  of 
estate  in  fee  simple  are  so  few  and  rare,  that  many  such 
estates  are  considered  as  held  directly  of  the  Crown,  for 
want  of  proof  as  to  who  is  the  intermediate  lord  ;  and 
the  diflSculty  of  proof  is  increased  by  the  fact  before 
mentioned,  that,  since  the  statute  of  Quia  £mptareSj 
passed  in  the  reign  of  Edward  I.  ((?),  it  lias  not  been 
lawful  to  create  a  tenure  of  an  estate  in  fee  simple ;  so 
that  every  lordship  or  seignory  of  an  estate  in  fee 
simple  bears  date  at  least  as  far  back  as  that  reign :  to 
this  rule  the  few  seignories  which  may  have  been  sub* 
sequcntly  created  by  the  king's  tenants  in  capite  form 
the  only  exception  {d). 


%  • 


A  small  occasional  quit  rent,  with  its  accompanying 
reliefy — suit  of  the  Court  Baron,  if  any  such  exists, — 
an  oath  oi  fealty  never  exacted,— and»a  right  oi  escheat 
seldom  accruing, — are  now,  it  appears,  therefore,  the 
ordinary  incidents  of  modern  socage  tenure.  There 
are,  however,  a  few  varieties  in  this  tenure  which  are 
worth  mentioning.  They  arise  in  respect  either  of  the 
termsj  on  whicli  the  lands  holden  were  originally 
granted,  or  the  places  where  they  are  situate.  As  to 
the  former  case,  lands  may  still  be  holden  by  grand  or 
petit  serjeanty  {e)\  for  while  by  the  Act  of  Charles  II. 
grand  serjeanty  was,  with  the  other  military  tenures, 


belonged  pursuaDt  to  stat.  89  &  40 
Geo.  III.  c.  88,  8. 12,  explained  and 
amended  by  stats.  47  Geo.  III. 
sess.  2,  c.  24;  59  Geo.  Ill,  c.  94, 
and  47  &  48  Vict.  c.  71,  and  ex- 
tended to  forfeited  leasebolda  by 
sUt.  6  Geo.  IV.  c.  17. 

(a)  Doe  d.  Hayne  and  His  Met- 
j€sty  V.  Bedfern,  (1810),  12  East,  96. 

(5)  AnU,  pp.  87,  43. 


{e)  18   £dw.   I.    c.   1;    ante^  p. 

{d\  By  sUt.  18  k  14  Vict.  c. 
60,  lands  rested  in  any  person 
upon  any  trust,  or  by  way  of 
mortgage,  are  exempted  from  es- 
cheat. This  Act  repeals  a  former 
statute,  4  &  5  Will.  IV.  c.  28,  to 
the  same  effect. 

(0)  AnU^  pp.  46,49. 
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turned  into  socage  and  deprived  of  its  burdensome  inci- 
dents, its  honorary  services  were  expressly  retained  {f). 
And  petit  serjeanty,  being  but  socage  in  effect,  was  not 
abolished  by  the  statute  {g).  With  regard  to  such 
varieties  of  tenure  as  relate  to  places,  these  are  princi- 
pally the  tennres  of  gavelkind,  borough-English,  and 
ancient  demesne. 

The  tenure  of  gavelkind,  or  as  it  has  been  more  Gavelkind, 
correctly  styled  (A),  socage  tenure,  subject  to  the  cus- 
tom of  gavelkind,  prevails  chiefly  in  the  county  of 
Kent ;  wbei*e  all  lands  anciently  and  originally  holden 
in  socage  are  of  the  nature  of  gavelkind  (z),  and  all 
estates  of  inheritance  in  land  (k)  are  presumed  to  be 
bolden  by  this  tenure  until  the  contrary  is  shown  (i). 
The  most  remarkable  feature  of  this  kind  of  tenure  is 
that  upon  the  death  of  a  tenant  in  fee  intestate,  the 
descent  of  his  estate  is  not  governed  by  the  common 
law  rule,  which,  as  we  shall  see  (m),  gives  the  land-  to 
the  eldest  son  or  other  male  relation  to  the  exclusion 
of  all  other  males  in  the  same  degree  of  kindred :  but 
his  land  goes  to  all  his  sons  in  equal  shares  (n),  and  so 
to  brothers  and  other  collateral  relations,  on  failure  of 
nearer  heirs  {o).  It  is  also  a  remarkable  peculiarity  of 
this  custom  that,  although  by  the  common  law  no  one 
under  the  age  of  twenty -one  years  can  make  a  binding 
disposition  of  his  land  {j>\  a  tenant  in  fee  of  gavelkind 
lands  is  able,  at  the  early  age  of  fifteen  years,  to  dispose 


(/)  8Ut.  12  Car.  II.  o.  24,  s. 
8.  7;  Co.  Litt  108  a,  n.  (1). 

{g)  L!tt.  8.  160;  Co.  Litt.  108 
b,  n.  (1). 

(h)  Third  Report  of  Real  Pro- 
perty CommissioDers,  p.  7. 

(i)  RobiDBOn  on  Gavelkind,  45 
(55,  8rd  ed.) 

(k)  Including  estates  tail,  Litt. 
8.  865;  Robinson  on  Gavelkind, 
52,  94  (64,  119,  8rd  ed.) 

(Q  Robinson  on  Gavelkind,    44 


(54,  8rd  ed.) 


8rd  ed.); 
8rd  Rep.  of  Real  Property  Com- 
missioners, p.  9;  Ortmw  d. 
Woolley  ▼.  Norwood,  7  Taunt. 
862;  Hooh  V,  Hook,  1  H.  A 
M.  48;  in  opposition  to  Bac. 
Abr.  Descent  (D),  citing  Co.  Litt. 
140  a. 
(f>)  B)st,  ch.  zii. 
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of  his  estate  by  feoflEment  {q)y  the  ancient  mode  of  con- 
veyance already  alluded  to  {r).  There  was  also  no 
escheat  of  gavelkind  lands  upon  judgment  of  death  [s) 
for  felony  {() ;  and  some  other  peculiarities  of  less 
importance  belong  to  this  tenure  (w).  The  custom  of 
gavelkind  is  undoubtedly  of  great  antiquity  (x)y  and 
its  existence  seems  to  be  owing  to  the  preservation  in 
Kent  of  the  old  English  law  with  regard  to  sokemen's 
land  (y).  It  is  still  held  in  high  esteem  by  the  in- 
habitants, so  that  whilst  some  lands  in  the  county, 
having  been  originally  held  by  knights'  service,  are  not 
within  the  custom  (z),  and  others  have  been  disgavelled, 
or  freed  from  the  custom,  by  various  Acts  of  Parlia- 
ment ((x),  any  attempt  entirely  to  extinguish  the  pecu- 
liarities of  this  tenure  has  uniformly  been  resisted  (6). 
There  are  a  few  places,  in  other  parts  of  the  kingdom, 
where  the  course  of  descent  follows  the  custom  of 
gavelkind  (<?);  but  it  may  be  doubted  whether  the 
tenure  of  gavelkind,  with  all  its  accompanying  pecu- 


(q)  Kob.  Gav.  198.  194,  217, 
218  (248,  249,  276,  279,  8rd  ed.); 
2  Black.  Comm.  84;  Sandys,  Con- 
suet  adinea  Kancise,  185  et  seq./ 
see  Stat.  8  A  9  Vict.  c.  106,  s.  3. 

(r)  Ante,  p.  80. 

(«)  Otherwise  in  case  of  outlawry 
for  felony  or  abjuration  of  ihe 
realm;  see  atUSy  p.  46. 

(t)  Rob.  Gav.  226  (288  a  seq., 
8ra  ed.).  The  custom  did  not 
extend  to  give  exemption  from 
forfeiture  on  hi^h  treason . 

(u)  The  husband  is  tenant  hj 
the  curtesy  of  a  moiety  only  of  his 
deceased  wife's  lana,  until  he 
marries  af^ain,  whether  there  were 
issue  born  alive  or  not;  the  widow 
also  is  dowable  of  a  moiety  instead 
of  a  third  and  during  widowhood 
and  chastity  only;  estates  in  fee 
simple  were  devisable  by  will,  be- 
fore the  statute  was  passed  em- 
powering the  devise  of  such  estates; 
and  some  other  ancient  privileges, 


now  obsolete,  were  attached  to 
this  tenure.  See  Robinson  on 
Gavelkind,  passim:  8rd  Report 
of  Real  Property  Commissioners, 
p.  9. 

(2)  See  Bracton's  Note-book, 
cases  9,  660,  1644,  1769;  Cou- 
suetudines  Knncise,  1  Statutes  of 
the  Realm,  223. 

(y)  Somner  on  Gavelkind,  61 
tt  Mq,  2nd  ed.;  Rob.  Gav.  20 — 
81  (24—88,  8rd  ed.);  Elton, 
Tenures  of  Kent,  60—68;  Vino- 
gradoff,  Villainage  in  England, 
l05  et  seq.y  247. 

(z)  Rob.  Gav.  46  (67,  8rd  ed.). 

(a)  See  Rob.  Gav.  76  (94,  8rd 
ed.). 

(0)  An  exprens  saving  of  the 
custom  of  gavelkind  is  inserted 
in  the  Act  for  the  commutation 
of  certain  manorial  rights,  Ac. 
Stat  4  &  6  Vict.  c.  85,  s.  80. 

(e^  Kitchen  on  Courts,  800; 
Co.  Litt.  140  a. 
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liarities,  is  to  be  found  elsewhere  than  in  the  county  of 
Kent  {d). 

Tenure  subject  to  the  custom  of  borough-English  Borough- 
owes  its  origin  to  the  old  law  of  tenure  in  burgage  {e),  °^  " 
It  prevails  in  several  cities  and  ancient  boroughs,  and 
districts  adjoining  to  them ;  the  tenure  is  socage,  but, 
according  to  the  custom,  the  estate  descends  to  the 
youngest  son  in  exclusion  of  all  the  other  children  (/). 
The  custom  does  not  in  general  extend  to  collateral 
relations ;  but  by  special  custom  it  may,  so  as  to  admit 
the  youngest  brother,  instead  of  the  eldest  (g). 

The  tenure  of  ancient  demesne  exists  in  those  manors.  Ancient  de- 
and  in  those  only,  which  were  in  the  demesne  (A)  of  the  ™®*°®* 
Crown  in  the  reigns  of  Edward,  the   Confessor  and      /:  , 
William  the  Conqueror,  and  in  Domesday  Book  are 
denominated  Terrm  Regis  Edwa/rdiy  or  Ter^^m  JRegis{i). 
The  socage  tenants  of  these  manors  possessed  certain 
immunities,   the  chief  of  which  was   that  all  actions 
concerning  the  title  to  their  land  must  be  brought  in 
their  lord's  conrt  (A).      Before  the  year  1833,  certain 
judicial  proceedings  in  the  form  of  real  actions  {[)  were 


(B)8. 


d)  SeeBac.  Abr.  tit.  Gavelkind 


(«>  AnU,  p.  42;  see  Vinogra- 
doff,  Villaini^e  in  Ensland,  185. 

(/)  Litt.  s.  165;  2  Black.  Gomm. 
88.  Estates  tail,  as  well  as  in  fee 
simple,  descend  according  to  this 
custom;  Rob.  Gar.  94  (ISO,  8rd 
ed.). 

{g)  Comjns'  Digest,  tit.  Bo- 
rough-English ;  Watk.  Descents, 
89  (94,  Ith  ed.).  See  Rider  ▼. 
Wood,  IK.  A  J.  644. 

{h\  That  is,  manors,  of  which 
the  lordship  had  not  been  granted 
out  by  the  Crown;  and  in  which 
the  tenants  held  directly  of  the 
Crown  as  lord  of  the  manor. 

if)  2ScriT.  Cop.  687. 

{L)  These  socage  tenants  hold- 
ing in  ancient  demesne  appear  to 
hare  been  the  successors  of  the 


villani  eochemanni,  a  privileged 
clasd  of  tenants  in  villanage  on  the 
ancient  demesne  of  the  Crown, 
whose  possession  was  protected, 
not  in  the  King's  Court,  but  by  a 
special  writ  issued  bv  the  king  and 
directed  to  his  bailiff  of  the  manor. 
See  Bracton,  fo.  7,  26,  200,  828  b ; 
Fleta,  fo.  4:  Britton,  liv.  3,  ch. 
2.  §  11;  F.  N.  B.  11  F.  M.,  12  B, 
13  D,  14:  4  Inst.  269;  Com.  Dig. 
Ancient  Demesne ;  2  Black.  Comm. 
99;  3rd  Report  of  Real  Property 
Commissioners,  p.  12;  Vinogra- 
doff,  Villainage  in  England,  Essay 
.  ch.  ill. 

{I)  These  were  Jin€s,  necessary 
to  convey  the  estates  of  married 
women,  and  reeoveties  used  to  bar 
estates  tail;  see  poH,  ch.  iii. 
and  ziii. 
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neceeaary  to  effect  the  conveyance  of  land  in  particular 
cases;  aud  these  proceedings  could  only  take  place,  as 
to  lands  in  ancient  demesne,  in  the  lord's  coart.  As 
the  natnre  of  the  tenure  was  not  always  known,  much 
inconvenience  frequently  arose  from  the  proceedings 
being  taken  in  the  usual  Court  of  Common  Pleas  at 
Westminster,  and  these  mistakes  gave  to  the  tenure  a 
prominence  in  practice  which  it  would  not  otherwise 
have  possessed.  In  consequence  of  the  substitution  in 
the  year  1833  of  a  simple  deed  for  the  judicial  pro- 
ceedings referred  to,  such  mistakes  have  since  been 
impossible  (m).  And  owing  to  changes  of  procedure 
made  in  the  year  1862  (n),  actions  for  the  recovery  of 
land  held  in  ancient  demesne  may  now  be  brought  in 
the  ordinary  courts  of  law  without  the  possibility, 
which  previously  existed  (^),  of  the  defendants  objecting 
to  the  tribunal  (p).  So  that  this  kind  of  socage  tenure 
now  possesses  but  little  practical  impoilance. 


Frankal- 
moign. 


So  much  then  for  the  lay  tenure  of  free  and  common 
socage,  with  its  incidents  and  varieties.  As  we  have 
seen  (^),  the  spiritual  tenure  of  frankalmoign  was  ex- 
pressly excepted  from  the  statute  12  Car.  II.  c.  24,  by 
which  the  other  ancient  tenures  were  destroyed.  It  is 
still  subsisting,  distinguished  in  modern  as  in  ancient 
times  by  its  immunity  from  temporal  services,  even 
from  the  obligation  to  do  fealty  (r),  and  is  the  tenure 
by  which  the  lands  of  the  church  are  for  the  most  part 
held  (8). 


Inclosure  of 

common 

lands. 


In  connection   with    the   progress  from  ancient  to 


{m]  By  Stat.  8  ft  4  WUl.  IV.  c. 
74,  the  Act  for  the  Abolition  of 
Fines  and  Recoveries;  bv  ss.  4— 
6,  the  mistakes  above  alluded  to 
were  corrected  as  far  as  possible. 

(n)  By  Stat.  15  &  16  Vict.  c. 
76,  ss.  l6S€tteq, 

(o)  Adams  on    Ejectment,    229, 


4th  ed. 

(p)  See  Cole  on  Ejectment,  188, 
188. 


(q)  Ante,  p.  51. 


See  ante^  p.  60. 
(#)  8rd  Report  of  Real  Property 
Commissioners,  p.  7. 
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modern  tenare  and  ownership,  we  may  here  notice, 
besides  the  diminution  of  the  lord's  interest,  another 
change,  which  has  also  greatlj  helped  to  briug  about 
the  approximation  to  absolute  ownership  of  the  right 
of  a  freeholder  in  fee.  Tliat  is,  the  abolition  of  the 
common  field  system  of  cultivatiou.  This  was  generally 
effected  all  over  England  by  private  Acts  of  Parlia- 
ment, passed  chiefly  between  1760  and  1845  (^,  for  the 
inclosuro  of  the  common  fields  of  particular  manors 
and  villages.  By  these  Acts  the  common  lands  were 
set  out  or  redistributed  so  as  to  allot  to  the  various 
landowners  separate  holdings,  lying  more  or  less  to- 
gether, in  place  of  and  proportionate  in  size  to  their 
former  scattered  strips  (u).  The  consequence  of  this 
was  an  enormous  gain  in  the  direction  of  free  enjoy- 
ment {x).  Strips  of  land  in  a  common  field  were 
subject  to  the  customary  mode  of  cultivation  prevailing 
in  the  village  community,  and  to  the  common  rights 
of  pasture,  when  lying  fallow  (y).  But  the  inclosure  of 
common  lands  gave  to  each  landowner  a  holding,  which 
he  might  cultivate  as  he  would,  and  which  was  dis- 
charged from  his  neighbours'  rights  of  common. 

(t)  Seebohm,     English     Village  (x)  AnU^  p.  2. 

Commanity,  14,  15.  {y)  Seebobm,     English    Village 

(tf)  See  Williams  on  Commons,  Gommunity,     11,    12,   450;    Vioo- 

77—79,  246  et  mo.;  Seebohm,  Eng.  gradoff.     Villainage    in    England, 

Vill.    Comm.    18,    14;    Scrutton,  280,    259   et  seq.,    898 — 100;    see 

Commons    and    Common    Fields,  anU^  p  89. 
eh.  vi.  Tii. 
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CHAPTER  n. 


OP  AN  ESTATE  iK  FEE  SIMPLE- 


Estates  of 
freehold  or 
leus  than 
freehold. 


(T. 


In  the  preceding  chapter  we  examined  the  tenure  of 
a^reehold  in  fee,  and  found  that  in  modern  times  £he 
incidents,  which  mark  the  relation  of  lord  and  free 
tenant  of  a  fee,  rarely  occur  in  practice,  and  are  an 
insignificant  burden  on  the  tenant  and  of  small  profit 
to  the  lord.  For  the  latter  now  has  no  possibility  of 
deriWiig  any  substantial  benefit  from  his  position  except 
in  the  case  of  escheat,  and  this  can  only  happen  when 
tlie  tenant  dies  intestate  and  without  heirs.  We  will  now 
consider  the  incidents  of  freehold  estates  generally,  and 
the  tenant's  rights  and  liabilities  in  respect  of  his  land 
as  regards  all  other  persons  besides  his  lord.  And  first, 
estates  (a)  in  land  are  either  freehold  or  less  than  free- 
hold. '  Freehold  estates  are  either  estates  of  inheritance, 
which  are  in  fee  simple  (inheritable  by  heirs  generally) 
or  in  fee  tail  (inheritable  only  by  heirs  of  the  donm^iiff^ 
body),  or  else  estates  not  of  inheritance,  but  for  some 
jjififinite  period  of  ^uncertain  duration,  as  where  land  is 
given  to  one  to  hold  for  his  life,  or  the  life  of  another, 
or  until  some  particular  event  shall  happen^  Estates 
less  than  freehold  arise  where  one  gives  land  to  another 
to  hold  for  a  certain  period  or  temij  or  at  the  donor's 
will  only,  or  where  one  occupies  another's  land  on 
sufferance  {b)^  That  a  tenant  who  may  be  ejected  at 
will  should  not  have  a  freehold  is  hardly  surprising,  but 
the  reader  may  wonder  why  the  modem  leaseholder. 


(a)  See  anie,  p.  7. 


Bract,  fo.  2«  b,  27  a,  207  a; 


Litt.    s.   57;    Co.   Litt.  48  b; 
Black.  Comm.  ch.  vii. — ix. 
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whose  poBseBsion  is  in  every  way  socure,  and  who 
frequently*  holds  for  a  term  exceeding  the  ordinary 
dacation  of  human  life,  should  not  have  an  estate  of 
freehold.  The  reason  is  that  the  old  law  would  never 
recognize  the  possession  of  termors  as  the  possession  of 
a  f reeholding,  or  ever  allow  them  to  use  the  freeholder's 
remedies  for  dispossession.  And  though  leasehold 
interests  in  land  afterwards  came  to  be  an  important 
species  of  property  in  land,  yet  they  were  protected  by 
special  ijemedies,  and  so  came  to  be  classed  apart  iiXym 
freehold8l(tf). 

Let  us  here  notice  that    the  essential   quality   of  Freeholders 
ownership  belongs  equally  to  all  freehold  estates.     For  mlintatn  or 
every  freeholder,  whether  in  fee  simple,  fee  tail,  for  life  p^ggession. 
or  otherwise,  has  the  right   to   maintain   or  recover 
possession   of  his  land  as  against   all  the   world  (d). 
While  he  remains  in  possession  he  may  exclude  all 
others  from  his  land   (e)  ;  and   if  he   be  wrongfully 
ejected,  he  may  recover  possession  of  his  land  by  peace- 
able (y )  entry  or  by  action  (g).     And  these  rights  have 
been  secured  to  freeholders  from  the  earliest  days  of 
our  common  law  (A). 


(o)  See  ants,  p.  17. 

(d)  Ante,  pp.  2,  16. 

{e)  8    Black.    Gomm.    ch.   zii. ; 


Bac.  Abr.  Trespass  (C.  F.) 

(/ )  Forcible  entry  is  prohibited 
by  Btats.  5  Ric.  11.  st.  1,  c.  7  (c. 
8  in  Ruffhead) ;  15  Ric.  II.  c.  2. 

iff)  The  real  and  mixed  actions 
given  by  the  common  law  to  free- 
holders were  abolished  in  1883. 
Bat  for  more  than  two  centuries 
previously  it  had  been  usual  to 
try  the  title  ^o  freehold  land  in 
the  action  of  ejectment.  This  was 
properly  the  leaseholder's  remedy 
for  dispossession :  but  it  was  ex- 
tended to  freeholds  by  means  of 
the  fiction  of  a  lease,  which  the 
defendant  was  by  rule  of  Court 
prevented  from  disputing.  In 
1853  the  old  proceedings  in  eject- 


ment, including  the    fiction    of  a  Action  of 
lease,     were     abolished,      and     a  ejectment, 
simpler  form  of  action  was  sub- 
stituied,    enabling     any     person, 
whether    freeholder,     copyoolder, 
or  leaseholder,  to  recover  directly 
the  possession  of  land,  if  entitled 
thereto.      Since     the    Judicature 
Acts  began  in    1875,    this    action 
has  been  termed  an  action  for  the  Action  for  the 
recovery  of  land.    See  ante,  pp.  16,  recovery  of 
17,  23;    8  Black.  Comm.  200—206:  land, 
stats.  8  &  4  Will.  IV.  o.  27,  s.  36; 
15  A   16  Vict.  c.  76,  ss.  168—221  ; 
Rules  of  the  Supreme  Court,  1883, 
Orders  11.   (r.   8),  III.  (r.  6),  XII. 
(rr.  25—29),    XVIII.    (r.    2^    XXI. 
(r.  21),  XLII.  (r.  6),  XLVIL,  and 
Appx.   A.   pt.    III.,  8.  4,  0.  s.  7. 
H.No.  8. 
(h)  See  anUt  pp.  16,  17. 
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Estate  in  fee     [Of  freehold  estates,  let  us  take  first  an  estate  in  fee 
simp  e.  simple ;  that  is,  an  estate  given  to  a  man  and  his  heirs 

simply  and  without  restriction  (t),  and  inheritable 
therefore  by  his  blood-relations,  collateral  as  well  as 
lineal,  according  to  the  legal  rules  of  the  descent  of  a 
fee  {j).  Snch  an  estate  is,  as  we  have  seen  Qc\  the 
most  absolute  property  which  a  qu^j^  can  have  in 
land.  It  possesses,  indeed,  all  the  incidents  of  absolute 
ownership,  except  the  form  {I),  For  tenant  in  fee 
simple  may  freely  dispose  of  his  land  in  his  lifetime  or 
by  his  will,  and  that  either  for  his  whole  estate  or  for 
any  part  thereof,  as  for  a  term  of  years.  His  land  may 
!)e  taken  to  satisfy  his  debts  either  in  his  lifetime  or 
after  his  death.  And  he  has  the  right  of  free  enjoy- 
ment (m)  to  the  fullest  extent  to  which  it  is  consistent 
with  the  security  of  his  neighbours'  persons  and  pro- 
perty. It  must  not  be  supposed,  however,  that  all 
these  advantages  have  always  been  attached  to  the 
possession  of  fee.  On  the  contrary,  they  were  won  step 
by  step,  and  at  widely  diiSEerent  periods.  It  is  a  con- 
stant disadvantage  to  any  one  attempting  to  expound 
real  property  law,  that  so  many  matters,  apparently 
simple,  cannot  be  rightly  explained  without  referring  to 
the  history  of  law  and  to  times  long  gone  by.  I  But  for 
this  very  reason,  real  property  law  affords  a  peculiarly 
instructive  exercise  for  the  student.  From  no  other 
branch  of  the  law  is  he  likely  to  gain  such  a  thorough 
conviction  of  the  futility  of  attempting  to  reason  about 
law  upon  instinct,  without  knowing  how  the  law  became 
what  it  is. 


Fee  simple  Let  US  examine  first  the  fee-simple  tenant's  right  of 

of  alienation    alienation  in  his  lifetime.     It  appears  from  Domesday 
thn*e^  **'*       ^^^^  before  the  Norman  Conquest  there  were  certainly 

(t)  Bract,  fo.  17  a;  Litt.  s.  1.  (k)  Ante,  p.  6. 

ij)  These  are  giyen  in  ch.  ijc.,         U)  See  arUe,  pp.  2,  8. 
j>ok,  (m)  AnUj  p.  3. 
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some  free  landowners  who  could  dispose  of  their  land 
as  they  wonld  (/i).  But  the  system  of  feudal  tenure, 
which  came  to  be  the  general  condition  of  holding  land 
freely  after  the  Conquest,  was  essentially  restrictive  of 
alienation.  For  the  grant  of  a  fee  to  a  man  and  his 
heirs  was  not  originally  construed  as  conferring  upon 
the  grantee  the  whole  property  in  the  land  bestowed. 
On  the  contrary,  he  was  regarded  rather  as  taking  only 
a  right  to  enjo^  the  land  himself  so  long  as  he  lived  ; 
while  his  heir,  who  was  by  the  grantor's  bounty 
appointed  to  succeed  to  a  similar  riglit,  was  considered 
as  acquiring  thereby  a  ^ibstantial  interest  in  the 
land  (o).  The  lord  himself,  too,  retained  valuable  rights 
over  the  land  ;  for  the  services  reserved  on  the  grant  of 
a  fee  were  a  charge  upon  the  land,  and  if  they  fell  into 
arrear,  he  had  the  remedy  of  distress  by  seizing  the  Distress, 
tenant's  chattels,  which  were  upon  the  land  (•^).  The 
lord  also  had,  as  we  have  seen  (q),  the  right  to  repossess 
the  land,  as  his  escheat,  on  failure  of  the  tenant's  heirs. 
In  subinfeudation,  or  the  grant  of  a  fee  to  be  held  of 
himself  (r),  the  tenant  found  means  of  disposing  of  his 
land  without  actually  breaking  the  feudal  tie  between 
his  lord  and  himself;  but  it  seems  that  at  first  he  could 
not,  even  by  subinfeudation,  give  his  grantee  a  valid 
title  to  the  land  without  the  confirmation  both  of  his 
heir  and  of  his  lord  («).     But  as  a  general  English  law 


(n)  Those,  of  whom  it  ia  re- 
corded that  the^  could  ^re  or 
sell  their  lands  without  their  lord's 
licence,  or  as  they  would,  or  could 
so  where  tbej  would  with  their 
land;  see,  for  example,  Domesday 
80  b,  81,  84,  127.  130,  210.  It  is 
worthy  of  note  that  in  places,  where 
the  old  English  customs  were  best 
preserved,  we  find  customs  alleged 
for  freemen  to  sell  their  lands  as 
they  will ;  see  customs  of  New- 
oastle-on-Tyne,  Stubbs,  Select 
Charters,  112,  2nd  ed.  ;  Consue- 
tadines  &ancie,  1  Statutes  of  the 
Realm,  228. 


(o)  Butler's  note  (vi.  6)  to  Go. 
Litt.  191  a;  Hallam,  Middle 
Ases,  i.  159—183;  Palgrave.  Eng- 
lish Commonwealth,  vol.  i.  pp. 
509  ei  sea./  vol.  ii.  pp.  ccxci,  et 
seq.;     Glanv.      vii.     1;      Stubbs, 


CouHt.  Hist.  §§  98—96. 

(o)  Glanv.  ix.  8;  Bract,  fo.  156  a, 
217;  Britton,  liv.  1,  eh.  28,  <f§ 
18—15;  liv.  8,  ch.  4,  §§16,  23. 

{q)  Ant€,  p.  46. 

(r)  Ante,  p.  87. 

(*)  This  may  be  inferred  from 
the  existence  of  numerous  early 
charters  of  confirmation  both  by 
heir  and  lord.     The  heir,  however. 
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of  tennres  grew  up  under  the  inflaence  of  regular 
decisions  of  the  king's  court,  these  restrictions  on 
alienation  were  gradually  relaxed. 


Progress  of 
ri^ht  of 
alienation  as 
against  beir. 


Frank- 
marriage 


Inroad  was  first  made  upon  the  interest  of  the  heir. 
For  we  learn  from  Glanville  (t)  that  in  Henry  the 
Second's  reign  any  freeholder  might  give  2L\9^y  part  of 
his  land  at  will,  either  with  his  daaghter  in  marriage, 
or  in  remuneration  of  service,  or  to  a  reh'gions  place  in 
alms  (u) ;  and  his  heirs  were  bound  to  warrant  {v)  gifts 
so  reasonably  made  {x).  At  the  same  time  a  larger 
right  of  alienation  was  enjoyed  over  lands  which  a  man 
had  acquired  by  purchase  than  over  those,  of  which  he 
had  become  possessed  by  inheritance ;  but  even  in  the 
case  of  purchased  lands  a  tenant  in  fee  could  not  by 
alienation  entirely  disinherit  an  heir  sprung  of  his  own 
body,  though  he  might  defeat  the  expectation  of  his 
collateral  heirs  (y).  The  allowing  of  such  gifts  as  the 
above  forms  an  important  step  in  the  progress  of  the 
right  of  alienation.  For,  when  lands  were  given  to  a 
daughter  on  her  marriage,  the  daughter  and  her 
husband,  or  the  donees  in  franhrinarriage^  as  they 
were  called,  held  the  lands  granted  to  them  and  the 
heirs  of  their  two  bodies  free  from  all  manner  of 
service  to  the  donor  or  his  heirs  (an  oath  of  fealty  (s) 
excepted),  until  the  fourth  degree  of  consanguinity 
from  the  donor  was  passed  (a) ;  and   the  grantom^  of 


usually  coDfirms  after  the  grantor's 
death  on  his  succession  to  the 
lordship  created  by  the  subinfeu- 
dation; and  such  a  confirmation 
may  be  no  more  than  a  formal 
acknowledgment  of  the  feudal  tie. 
Doubtless  m  many  cases  the  object 
of  getting  the  heir's  confirmation 
was  to  make  ralid  a  gift  of  land 
made  by  the  ancestor  without 
deliTery  of  possession.  See  Madox, 
Formulare  Anglicanum,  Nos.  69 — 
120,   285,   298,   295,   816,   819,  415, 


419,  460,  464,  512,  525,  547  : 
Cartulary  of  the  Abbev  of  Ramsey, 
Rolls  ed.  i.  185,  189,  147,  154, 
159;  Glanv.  vii.  1;  Bract,  fo. 
389  a. 

(t)  Lib.  vii.  c.  1. 

\u)  See  anUy  pp.  14,  87  88,  50. 

[i;i  See  ante,  p.  87. 

(x)  Glanville,  vii.  2. 

m  Glanville,  vii.  1 

(z)  AnU^  pp.  44,  48. 

(a)  Glanville,  vii.  18,  Braot 
fo.  21;  Litt.  B8.  17,  19,  20. 
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lands  in  frankalmoign  were,  as  we  have  seen  {b),  for 
ever  free  from  every  kind  of  temporal  service.     So  that 
in  these  cases  little  or  nothing  remained  for  the  heir  of 
the  grantor.     Hot  was  the  heir  always  much  better  oflf 
if  his  ancestor  granted  part  of  his  land  in  return  for 
services.     For   though   the   services   reserved  on  the 
grant  might  in  some  cases  be  a  fair  equivalent  for  the 
gift  of  the  land,  in  others  the  main  consideration  for 
the  gift  was  the  payment  of  a  sura  of  ready  money  to 
the  grantor  asafine,  and  the  services  reserved  were  of       y^ 
little  or  no  value  and  only  intended  to  preserve  an 
acknowledgment  of  the  tenure  {c).     The  current  of 
decision,  however,  had  set  in  favour  of  the  right  of 
alienation  ;   and   in   Henry  the  Third's   reign  the  son    J^/  U 
wholly  disinherited  by  his  father's  alienation  was  denied 
any  remedy  at  law  {d).     Bracton,  writing  in  the  same 
reign  lays  down  {e)  that,  in  the  case  of  a  gift  of  land  to 
a  man  and  his  heirs,  the  donee  acquires  the  land  by    /^.  , 
gift  J  and  his  heir  after  him  takes  it  by  succession  ;  but 
acquires  nothing  therein  by  the  gift  made  to  his  an- 
cestor.    In  other  words,  on  the  grant  of  a  fee  simple, 
the  heir  takes  nothing  hy  purchase  (f)^  a  term  ex-pArohftse. 
tended  to  any  cause  of  acquisition  of  land  by  a  man's 
own  agreement  and  not  by  descent  {g) ;  he  obtains  only  Heir's 
the  expectation  of  inheritance,  and  has  no  estate  or  *^^^^°  *"*^^* 
interest  in  the  land  (A).     And  this  remains  law  to  this 
day.     So  that  ever  since  Bracton's  time,  a  gift  to  a  man 


(h\  ^ii<«,  p.  60. 


See  Madoz,  Form.  Angl., 
Noi.'  299,  800,  802—805,  811,  812, 
818,  817,  820—828,  82B,  827,  829, 
880,  831,  460,  468,  472,  473,  609, 
618;  Rot.  Uund.  ii.  861—890,  as 
to  the  tenure  of  and  title  to 
houses  in  Cambridge. 

{d)  Bracton's  ^te  Book,  case 
1064. 

(«)  Fo.  17  a. 

(/)  Fleta,  fo.  186 ;  Britton,  lir. 
2,^b.5,  fl. 

ia)  Litt.   s.  12;  Co.   Litt  18  b. 

(A)  An  heir's  expectancy  is  but 

w.a.p. 


a  barepo»9%bility  not  assignable  at 
law;  Ld.  Keoyon,  C.  J.,  Jones  v. 
Rm,  8  T.  R.,  88,  93:  CarUton  ▼. 
Leighton,  8  Mer.  667.  But  it 
seems  that  an  heir  may  make  a 
contract  dealing  with  his  ex- 
pectancy, and  may  be  compelled 
to  perform  it  specifically  in  equity; 
Hobton  V.  Tr&v<yr,  2  P.  W.  191  ; 
Wether«d  ▼.  Wethered,  2  Sim. 
188;  Be  Clarke,  85  Ch.  D.  109, 
36  Cb.  D.  848;  TaUby  v.  Ojieial 
JieoeiveTy  18  App.  Gases,  528,  529 
—581,  548. 


QQ  OF  CORPOREAL  HEREDITAMENTS. 

and  his  heire  generally  has  enabled  the  grantee  either 
entirely  to  defeat  the  expectation  of  his  heir  by  an 
absolute  conveyance  in  his  h'fetime,  or  to  prejudice  his 
heir's  enjoyment  of  the  descended  lands,  by  obliging 
him  to  satisfy  any  debts  or  demands  to  the  value  of  the 
lands  according  to  the  ancestor's  discretion.  For  the 
very  circumstance  that  the  land  was  given  to  him  and 
his  heirs  has  enabled  him  to  convey  an  interest  in  the 
land  to  last  as  long  as  his  heirs  continue  to  exist. 


ProKressof  The  interest  of  the  lord  in  the  land  held  by  his 
alienation  a-^  tenant  in  fee  was,  it  will  be  remembei-ed,  of  two 
agains   o   .    j^j^^jg .  |^jg  right  to  the  services  reserved  to  him,  and 

his  chance  of  escheat.  Subinfeudation  by  his  tenant 
could  not  deprive  him  of  his  right  to  the  services, 
which  remained  a  cliarge  upon  the  land  into  whose- 
soever hands  it  might  come  (i).  But  the  enforce- 
ment of  such  services  was  rendered  more  difficult  by 
the  division  of  the  lands  into  various  ownerships  (J). 
Accordina^ly  we  find  it  enacted  in  Magna  Charta  (k) 
that  no  free  man  should  give  or  sell  any  more  of  his 
land  than  so  as  what  remained  might  be  sufficient  to 
answer  the  services  he  owed  to  his  lord.  Subinfeudation, 
too,  deprived  the  lord  of  some  of  the  most  valuable 
fruits  of  tenure;  for  the  wardship  and  niarriage  (Z)  of 
infant  lieirs  belonged  to  the  lords  of  whom  tliey  imme- 
diately held  their  lands.  But  in  spite  of  these  con- 
sequences legal  opinion  pronounced  in  favour  of  the 
right  of  alienation.  Bracton  strenuously  maintains  that 
a  donee  of  land  may  alien  over  without  doing  wrong  to 
his  lord,  and  any  consequent  loss  of  services  by  the 
latter  is  but  damnum  sine  injuria  (m).     He  also  lays 

(i)  Bract,   to.   263  b ;   Go.  Litt.  (I)  AnU,  p.  45. 

43  a.  (m)  Bract,  fo.  45  b,  46  a,  268  b. 

( /)  See  Bract,  fo.  156  a,  217  a.  I  think  it  is  evident  that  Bracton 

{%)  2nd  Charter  of  Henry  III.  c.  is    here    demolishing    a    contrary 

89  ;  see  Braoton's  Note  Book,  case  opinion.      This    supports    the    in- 

1248.  ference  that  the  lord's  consent  had 
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down  (n)  that  a  tenant  may  absolve  himself  from  his  feadal 
obligation  to  his  lord  by  disposing  of  his  whole  tenement 
to  another  in  fee  to  hold  of  his  lord,  and  that  whether 
his  lord  will  or  no.  The  tenant  could  not,  however, 
make  a  grant  of  part  of  his  land  to  be  holden  of  his 
lord  without  his  lord's  consent ;  for  the  services  reserved 
on  any  grant  were  considered  as  entire  and  indivisible 
in  their  nature  (o).  Without  his  lord's  consent  the 
tenant  could  alien  part  of  his  land  by  subinfeudation 
only.  The  last  step  in  the  progress  of  alienation  was 
the  infringement  of  the  lord's  right  of  escheat.  If  a 
tenant  in  fee  granted  his  land  by  way  of  subinfeudation 
to  another  and  his  heirs,  the  grantor's  lord  could  have 
no  chance  of  escheat,  so  long  ajs  the  grantor  had  heirs 
to  warrant  his  gift  {p).  But  it  appears  that  at  first  a 
tenant,  who  had  no  heirs,  could  not  alien  so  as  to  bar 
his  lord's  claim  to  have  the  lands  after  his  death  a3  an 
escheat  {q).  As  the  advantages  of  a  free  power  of  dis- 
position became  apparent,  a  new  form  of  gi-ant  was 
introduced  with  the  object  of  bestowing  the  power  of 
alienation,  notwithstanding  want  of  heirs  of  the  donee. 
The  lands  were  given,  not  merely  to  the  tenant  and  his 
heirs,  but  to  him  and  his  heirs,  or  to  whomsoever  lie 
might  wish  to  give  or  assign  the  land,  or  with  other 
words  expressly  conferring  on  the  tenant  the  power  of 
alienation  (/*).  If  the  tenant  under  such  a  gift  assigned 
his  land  to  another  in  fee,  the  latter  and  his  heirs  had 


been  previously  considered  neces- 
sary to  enable  the  tenant  to  make 
a  valid  gift  of  his  land  (afUe^  p. 
68) ;  and  so,  I  think,  does  toe 
fact  that,  if  a  zrant  of  land  were 
made  in  fee  with  a  prohibition  of 
alienation,  the  prohibition  was 
considered  valid  in  Bracton's  time  * 
fo.  46,  47,263  b. 

(n)  Fo.  81  a. 

(o)  Co.  Litt.  48  a. 

ip)  Bract,  fo.  87  b;  Fleta,  fo. 
m ;  firittoo,  liv.  2,  ch.  4,  §  2. 

(g)  Bract,   fo.   11  b,  12  b,  80  a, 


29  b,  30  a,  92  b,  184  a,  381  b, 
890  a,  412  b;  Fleta,  fo.  178,  189, 
191;  Britton,  liv.  2,  ch.  8,  §6, 
ch.  4,  §2,  ch.  6,  §1,  ch.  16,  § 
8;  liv.  8,  ch.  4,  §2. 

(r)  It  appears  that  attempts, 
which  nearly  succeeded,  were 
made  to  gain  the  power  of  aliena- 
tion by  will  by  taking  grants  to 
the  grantee  and  his  heirs  or  to 
whomsoever  he  might  sive  or 
devist  the  land ;  Bract,  n).  49  a^ 
881  b,  412  b. 

F   2 
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the  right  to  hold  the  land,  on  failure  of  the  former's 
heirs,  as  tenants  of  the  former's  lord,  who  was  by 
his  original  gift  bound  to  warrant  quiet  possession 
to  the  assigns  as  well  as  the  heirs  of  his  donee  {$). 
A  power  of  alienation  was  thus  bestowed,  which 
postponed  indefinitely  the  lord's  right  of  escheat.  And 
even  when  lands  had  been  given  to  a  tenant  and 
his  heirs  only,  liis  power  of  granting  over  the  land, 
with  full  liberty  of  alienation  for  so  long  as  his  heirs 
should  exist,  made  it  increasingly  difl^cult  for  his  lord 
to  secure  the  benefit  of  an  escheat  {t).  In  addition 
to  this,  it  appears  that  early  in  the  reign  of  Edward  I. 
a  further  encroachment  on  the  lord's  interests  was 
sanctioned  by  judicial  opinion ;  for  it  seems  then 
to  have  been  considered  that  alienation  in  fee 
by  a  tenant  holding  to  him  and  his  heirs  would 
deprive  the  lord  of  his  escheat  on  failure  of  the 
tenant's  heirs  (w).   The  barons  of  the  time  of  Edward  I. 


(«)  Bract,  fo.    17  b,   20  a,   87  b,   881  b;  Bracton's  Note  Book,  case 
1289  J  Fleta,  fo.  197. 

j^Q^g  {t)  It  is  probable  that  the  practice  of  convejiog  lands  by  fine  worked .' 

adversely  to  the  lord's  interests.  A  fine  was  an  agreement  of  compromise  ^ 
made  by  leave  of  the  court  between  the  parties  originally  to  a  genuine  \ 
but  afterwards  to  a  fictitious  action,  whereby  the  lands  in  question' 
were  acknowledged  to  be  the  right  of  one  of  them  ;  and  it  was  enrolled  ' 
anions  the  records  of  the  cunrt.  A  fine  was  so  called  because,  having  ' 
the  effect  of  a  judgment  in  a  writ  of  right,  the  highest  form  of  real  i 
action,  it  put  an  e/ul,  nut  only  to  the  matter  in  dispute,  but  also  to  all  ' 
claims  to  the  land  not  made,  when  Briicion  wrote,  at  the  time  of  the  ' 

Fine  and  ^°®*  ^^^  ^^  ^^®  ruign  of  Edward  1.,  within  a  year  and  a  day  afterwards. 

non-claim.  Parties  having  rights  to  land,  of  which  they  were  not  in  possession, 

'  *  were  thus  liable  to  be  barred  of  their  rights  by  a  fine  UvUd  (as  it  was 

said)  by  the  tenant  in  possession,  and  non-claim  on  their  part  within 
due  time  unless  they  were  under  some  disability.  See  Glanv.  lib. 
viii.  ;  Bract,  fo.  435  b  ti  seq. ;  Fleta.  fo.  443;  stat.  18  Edw.  1.  st.  4; 
Thantaa  of  WeylantPs  case.  Hot.  Pari.  i.  66;  Plowd.  857;  2  Black. 
Comm.  348  et  eeg.  /  Cruise  on  Fines,  ch.  i.  viii.  An  idea  of  the 
early  prevalence  of  fines  may  be  orained  from  an  article  by  Mr.  F.  W. 
Maitland,  Law  Quarterly  Review,  vol.  vi.  p.  22. 


m ferret 


think    that    this    may  be  next  chapter;    see    also    Mirror, 

erred  from  the  preamble  of  stat.  Abuses  ol  the  Common  Law,  %  50, 

18  Edw.    I.   c.  1,  and   from   the  &  ch.   v.   sect.   5.     We  may  note 

doctrine   which    appears    by    the  that  it  was  settled    in    Bracton's 

preamble  of  stat.  13  Edw.  I.  c.  1,  time  that  if  a  tenant's  heirs  failed 

to  have  been  established  as  to  the  by  his  attainder   for   felony,    his 

alienation  of  conditional  fees;  see  auenation  in  fee  before  committing 
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accordingly,  perceiving  that,  by  the  continual  subin- 
feadatione  of  their  tenants,  their  privileges  as  superior 
lords  were  being  gradually  taken  away,  procured  the 
enactment  in  their  favour  of  the  before-mentioned 
statute  of  Quia  Mnptores  {x).  As  we  have  seen,  this 
statute  recognized  the  right  of  every  free  tenant  in  fee 
simple  to  sell  his  land  or  part  thereof  at  will ;  but 
prohibited  the  practice  of  subinfeudation  by  providing 
that,  on  the  alienation  of  land  to  be  held  in  fee  simple,' 
the  alienee  should  hold  th  land  of  the  same  immediate 
lord  and  by  the  same  services  as  tlio  alienor  held  it 
before.  The  Act  further  provided  that,  on  the  aliena- 
tion in  fee  simple  of  part  of  a  tenement,  the  alienee 
should  hold  it  of  the  alienor's  lord  immediately, 
and  should  be  charged  with  an  amount  of  service  to 
him  proportionate  to  the  extent  of  his  purchase. 
The  statute  of  Quia  Emptorea  is  still  in  force. 
Its  ejSect  has  been  to  secure  to  every  tenant  in  fee 
the  right  to  substitute  another  in  his  place,  as  to  the 
whole  or  part  of  his  land,  to  hold  as  long  as  the  new 
tenant's  heirs  may  last,  independently  of  the  existence 
of  any  heirs  of  the  former  tenant :  and  that  whether 
the  land  were  originally  given  to  the  former  tenant 
and  his  heirs  only,  or  to  him,  his  heirs  and  assigns  (^). 
This  statute  did  not  extend  to  those  who  held  of  the 
king  as  tenants  in  capite^  who  were  kept  in  restraint 
for  some  time  longer.  Free  liberty  of  alienation 
was,  however,  subsequently  acquired  by  them  {a) ;  and 
the  right  of  disposing  of  an  estate  in  fee  simple  by  act 

the  felony  could  not  be  avoided  Britton,  liv.  2,  cb.  8,  S  6,  ch.  44, 

either    bj  his    lord  or    the    king;  |  2,  ch.   6,  %  1,  ch.  16,  $  8;  both 

Bract,   fo.  28,  2tf  b,  SO^  180  a;  see  of  which  treatises  are  of  the  time 

also   Thomas  of    W^laiuFt    ease,  of     Edw.    I.    and     mention    the 

Rot.  Pari.  i.  66.  statute.    But   erentualW    the   law 

(z)    18    Edw.    L    0.    1;    ante,  was  so    settled;    see   Litt.    ss.  1, 

p.  88.  465. 

iy)  Apparentlj  the  Act  was  not         (a)  See  anU,  pp.  88,  n.  {u),  45, 

immediately    understood   to   hare  n.  (n). 
this  effect;  see  Fleta,  fo.  169,  191; 


/*. 
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inter  viva8j  is  now  the  undisputed  privilege  of  every 
tenant  of  such  an  estate. 


^*'^'**.     ^         As  a  tenant  in  fee  simple  may  alienate  his  whole 

alieDation  by  «  j»  •         mi         i 

tenut  in  fee.  estate,  SO  he  may  dispose  of  any  part  of  it.  Thus  he 
may  freely  grant  to  others  estates  for  life  or  in  tail, 
grant  leases  of  his  lands  for  any  number  of  years,  and 
charge  on  them  the  payment  of  any  sum  of  money  by 
way  of  mortgage  or  otherwise ;  and  every  such  partial 
alienation  will  hold  good  against  his  heir  and  his  lord, 
as  well  as  the  grant  of  his  whole  estate.  The  nature 
of  the  interests  so  created  will  be  explained  in  subse- 
quent chapters. 


Alienation  by 
wiU. 


The  power  of  alienating  lands  by  will  was  not 
generally  obtained  till  a  much  later  date  than  that  of 
the  statute  of  Quia  E^nptores.  It  has  been  mentioned 
that  freeholds  were  not  devisable  by  will  at  common 
law  (J),  in  consequence  of  the  rule  laid  down  after  the 
establishment  of  the  law  of  feudal  tenure,  that  delivery 
of  possession  in  the  tenant's  lifetime  was  necessary  to 
complete  any  gift  of  a  free  holding  of  land  {c).  In 
certain  places  however  freehold  lands  were  devisable  by 
will  by  virtue  of  a  special  custom.  Thus  tenants  in  fee 
simple  of  gavelkind  lands  (^),  and  of  lands  held  in 
burgage  {e)  in  the  City  of  London,  and  some  other 
ancient  cities  and  boroughs,  enjoyed  the  privilege  of 
devising  their  lands  (/).  In  process  of  time  a  method 
of  devising  lands  by  will  was  covertly  adopted  by  means 
of  conveyances  to  other  parties,  to  such  v^es  as  the 


{h)  AnUy  p.  19.  It  aopeara, 
boweyer,  that  before  tbe  iMorman 
Con<}ue8t  it  was  lawful  in  England 
to  dispose  of  lands  hj  will;  see 
Kemble,  Codex  Diplomaticus, 
Introd.  vol.  i.  pp.  cviii. — cxii. 
And  it  is  noteworthy  that  tbe 
places,  where  lands  were  devisable 
after  the  Conquest,  were  precisely 


those  which  had  been  successfal 
in  maintaining  their  ancient 
customs. 

{c)  Glanv.  vii.  1,  5;  Bract 
f  0.  88  b»  89  b,  270  a. 

{d)  Ante,  p.  6«. 

U)  AfUe,  p.  42. 

(/)  Bract,  fo.  49  a.  272  a,  409  b, 
410;  Litt.  88. 167— 169. 
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person  conveying  should  appoint  by  his  will  (g).  This 
indirect  mode  of  devising  lands  was  intentionally  ve- 
strained  by  the  operation  of  a  statute,  passed  in  the 
reign  of  King  Henry  VIII.  (A),  known  by  the  name  of 
the  Statute  of  Uses,  to  which  we  shall  hereafter  have 
occasion  to  make  frequent  reference.  But  only  five 
years  after  the  passing  of  this  statute,  lands  were  ex- 
pressly rendered  devisable  by  will.  This  great  change 
in  the  law  was  effecjted  by  statutes  of  the  32nd  and 
34th  of  Henry  VIII.  (t),  which  empowered  tenants  in 
fee  simple  to  devise  all  their  lands  holden  in  socage, 
but  two-thirds  only  of  those  holden  by  knights'  service. 
So  that  it  was  not  until  the  year  1645,  when  all  military 
tenures  were  turned  into  socage  {k)  that  the  right  of 
devising  freeholds  by  will  became  complete  and  uni- 
versaL  At  present,  every  tenant  in  fee  simple  fully 
enjoys  the  right  of  alienating  his  lands  by  will  under 
the  Wills  Act  of  1837  {I). 


Blackstone's  explanation  of  an  estate  in  fee  simple  is 
that  a  tenant  in  fee  simple  holds  to  him  and  his  heirs 
for  ever,  generally,  absolutely  and  simply,  without 
mentioning  what  heirs,  but  referring  that  to  his  own 
pleasure,  or  the  disposition  of  the  law  (m).  But  the 
idea  of  nominating:  an  heir  to  succeed  to  the  inheritance 
has  no  place  in  tne  English  law,  however  it  might  have 
obtained  in  the  Roman  Jurisprudence.  The  heir  is  The  heir  is 
always  appointed  by  the  law,  the  maxim  being  Solus  21?°*°^  ^ 
Deus  hosTedeinfacere  potest^  non  homo  (n)  ;  and  all 
other  persons,  whom  a  tenant  in  fee  simple  may  please 
to  appoint  as  his  successors,  are  not  his  h&irs  but  his 

(a)  Perk.  sb.  528,  687.  c.  27.  s.  8. 

(A)  Stat  87  Hen.  VIII,  o.  10.       .  (m)  2  Black.   Gomm.    104.     See 

(f)  State.  82   Hen.    VIII,   c.   1,1  however    8    Black.     Comm.    224, 

84   &    86    Hen.    VIII.    c.  5;  Go.l  where     the     correct    account    is 

Litt  111  b,  D.  (1).                              \  given. 

(k)  Ants,  p.  51.  (n)  1   Reeve's  Hist.  £ng.  Law, 

(/)Stat.  7  Will.  IV.   k  1  Vict  106;  Co.   Litt  191  a,  n.  (1),  vi.  8. 


J 


Assigns . 


Ezcepiions  to 
right  of 
alienation. 


/•  •'// 


Alienation 
into  mort- 
main. 
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assigns.  Thus,  a  parcliaser  from  him  in  his  lifetime, 
and  a  devisee  under  his  will,  are  alike  assigns  in  law, 
claiming  in  opposition  to,  and  in  exclusion  of,  the  heir 
who  would  otherwise  have  become  entitled  {p). 

There  are  certain  exceptions  to  the  general  power  of 
disposition  now  incident  to  the  ownership  of  lands. 
Some  of  these  arise  from  the  personal  incapacity  of  the 
tenant,  an  instance  of  which  has  been  noticed  in  the 
case  of  an  infant,  or  person,  under  the  age  of  twenty- 
one  yeai-s  {p).  As  the  incidents  of  every  estate  in  land 
may  be  affected  by  the  personal  incapacity  of  the 
tenant,  the  modifications  made  thereby  will  be  ex- 
plained in  a  subsequent  part  of  the  book.  In  the 
meantime,  all  that  is  said  respecting  a  tenant  of  land, 
whatever  his  estate,  must  be  understood  as  applying  to 
the  ordinary  Englishman  of  full  age  and  sound  mind. 
Other  exceptions  to  the  power  of  alienating  land  arise 
in  respect  of  the  objects  for  which  the  disposition  is 
made.  Thus  the  alienation  of  land  to  or  for  the  benefit 
of  a  corporation  {g)  into  mortmain  (r),  otherwise  thaa 
under  the  authority  of  a  royal  licence  or  a  statute,  is  a 
cause  of  forfeiture  to  the  lord  of  the  fee  ;  or  if  he  fail 
to  enter  within  a  year,  to  his  superior  lord  ;  and  in 
default  of  entry  thereon  by  any  mesne  lord,  to  the 
Crown  {s).  The  penalty  of  forfeiture  was  originally  im- 
posed on  the  alienation  of  land  into  mortmain  in  order 
to  prevent  the  gift  of  land  to  religious  houses,  whereby 
the  king  and  the  other  lords  were  deprived  of  the 
services  and  fruits  of  tenure  {t).     And  it  was  formerly 


(0)  Hogan  ▼.  Jaekaon^  Cowp. 
805;  Co.  Litt.  191  a,  n.  (1),  vi. 
10. 

(p)  Ante,  p.  65. 

(q)  A  corporation  is  an  artificial 
person,  enjoying  by  fiction  of  law 
the  capacity  of  holding  property, 
and  immortal  existence ;  see 
poet,  ch.  xii. 


[: 


[r)  See  ante,  p.  60,  n.  (a). 

[8)  Stat.  61  A  52  Vict.  c.  42,  s. 
1,  replacing  stats.  7  £dw.  I.  st.  2, 
A  16  Ric.  ll.  c.  5.  Any  superior 
lord  must  enter  within  six  months 
after  his  inferior's  right  of  entiy 
has  expired. 

{0  See  anUf  p.  50. 
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necessary,  in  order  to  convey  land  into  mortmain  with- 
out incnrring  forfeiture,  to  have  the  licence  not  only  of 
the  Grown  but  also  of  the  lord  of  the  fee  and  every 
other  mesne  lord  {u).  But  in  modem  times  the  rights 
of  mesne  lords  having  become  comparatively  trifling  (a?), 
the  licence  of  the  Crown  alone  has  been  rendered  by 
Parliament  suflScient  for  the  purpose  (y).  So  that  at 
the  present  day,  if  a  corporation  be  authorized  to  hold 
lands  by  royal  licence  or  by  statute,  it  will  be  no 
cause  of  forfeiture  to  convey  lands  to  it.  Again,  the  Alienation  of 
alienation  of  land  for  charitable  purposes  is  placed  charitable 
under  severe  restrictions,  which  were  first  imposed  by  P^^^roses. 
an  Act  of  George  II.,  commonly  called  the  Mortmain 
Act  (a),  and  now  repealed  and  replaced  by  the  Mort- 
main and  Charitable  Uses  Act,  1888  (b).  Under  this 
Act,  every  assurance  of  any  hereditaments,  of  any 
tenure  {c\  for  any  charitable  uses,  is  void  {d)j  unless 
made  in  accordance  with  the  requirements  of  the  Act  («). 


(«)  2  Black.  Comm.  26^;  Shel- 
ford  on  Mortmain,  85. 


ix)  See  anUf  pp.  52,  54,  60. 
(y)  Stat.   51  &  52  Vict.    c.  42, 
8.  2,  replaciug  atat.  7  &  8  Will. 


ni.  c.  87. 

(a)  Stat.  9  Geo.  II.,  c.  86. 

(*)  Stat.  51  &  52  Vict.  c.  42; 
aee  a.  18  and  achednle;  see  also 
sUt.  26  A  27  Vict.  c.  106. 

(c)  See  Stat.  54  &  55  Vict.  c. 
74,  s.  3. 

{dj  See  Chureher  y.  Martin^  42 
Gh.  D.  812,  decided  on  the  Act  of 
Oeorse  II. 

(«^  The  assurance  must  be  made 
(i.)  by  deed,  (ii.)  executed  before 
ftt  least  two  witnesses,  (iii.)  twelve 
months  at  least  before  the  assurer's 
death,  and  (iv.)  enrolled  in  the 
csentral  office  of  the  Supreme  Court 
within  six  months  after  execution  ; 
and  (▼.)  must  be  made  to  take 
effect  in  possession  immediaielj 
for  the  chariU^le  use  intended; 
and  (vi.)  must^  as  a  rule,  be  with- 
out anj  provision  for  the  benefit 
of  the  assurer  or  his  successors. 


Condition  (iii.)  is  not  imposed  on 
sales  of  land  to  a  charity  for  full 
T^ue.  Assurances  of  personal 
estate  to  be  laid  out  in  the  pur- 
chase of  land  for  a  charit;^  are 
subject  to  similar  restrictions : 
but  now,  if  personalty  be  directed 
to  be  so  laid  out  by  wUl^  it  shall 
be  held  for  the  benefit  of  the 
charity  as  though  there  had  been 
no  direction  to  buy  land  with  it. 
See  stats.  51  k  62  Vict.  c.  42,  s. 
4;  54  A  55  Vict.  c.  78.  When 
land  has  been  already  devoted  to 
charitable  purposes,  the  convey- 
ance thereof  to  other  trustees,  or 
to  another  charity  does  not  fall 
within  the  purview  of  the  Mort 
main  Act:  Walker  y.  Jiichar<isan, 
2  M.  A  W.  882:  A,'G.  v.  Glyn, 
12  Sin.  84;  AsAian  v.  Janes,  28 
Beav.  460.  By  stat.  88  A  84 
Vict.  c.  84.  the  investment  on 
mortgage  of  land  of  any  money 
held  by  any  corporation  or  trustees 
for  any  public  or  charitable  pur- 
pose is  exempted  from  the  condi- 
tions of   the   Mortmain  Act,   and 
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These  prohibited  the  gift  by  will  to  a  charity  of 
any  interest  in  land.  But  now,  by  an  amending  Act  of 
1891  (/*),  land  may  be  assured  by  will  to  or  for  the 
benefit  of  any  charitable  use;  but  in  such  case  it  is 
required  to  be  soil,  as  a  rule,  within  one  year  from  tlie 
testator's  death.  There  are,  however,  several  charit- 
able institutions  and  objects,  in  favour  of  which  the 
restrictions  laid  on  the  gift  of  land  in  charity  are  re- 
laxed (A). 


Voluntary 
conveyances. 


Valuable 
consideration, 


By  the  judicial  interpretation  of  a  statute  of  Eliza- 
beth (i),  voluntary  conveyances  of  any  estate  in  lands, 
tenements,  or  other  hereditaments  whatsoever,  and 
conveyances  of  such  estates  madeCwith  any  clause  of  re- 
vocation at  the  will  of  the  grantor,'^  are  void  as  against 
subsequent  purchasers  for  money  or  other  valuable  con- 
sideration. The  transfer  of  property  as  a  free  gift  is  called 
a  voluntary  conveyance;  while  a  conveyance  or  a  promise 
is  said  to  be  made  for  valuable  consideration,  when  some- 
thing is  exacted  in  return  for  it ;  not  necessarily  the 
payment  of  money,  but  anything  which  is  a  burden  on 
the  party  accepting  the  conveyance  or  promise,  and  on 
which  the  other  sets  a  value  {k).  The  effect  of  the 
statute  of  Elizabeth  is  that  any  person  who  has  made  a 


also  from  any  forfeiture  for  alienar 
tion  of  land  into  mortmain . 

(/)  SUt.   54  4k  55  Vict.    c.    78, 
B    5 

'(^)  See  Stats.  51  &  52  Vict.  c. 
42,  Part  III.;  54  A  55  Vict.  c. 
78,  s.  10 ;  Shelford  on  Mortmain, 
46—49,  57,  241,  255,  256;  1  Jarm. 
Wills,  241,  242,  4th  ed.) ;  Index 
to  Statutes,  Mortmain,  2,  8.  As 
to  the  conveyance  of  land  for  sites 
for  schools,  see  Stats.  4  &  5  Vict, 
c.  88,  ss.  2,  10, 16;  7  &  8  Vict.  c. 
87,  8.  8 :  12  A  18  Vict.  c.  49.  ss. 
84;  14  A  15  Vict.  c.  24;  15  k  16 
Vict.  c.  49;  for  sites  for  literary, 
scientific  and  like  institutions, 
Stat.  17  &   IB  Vict.  c.  112,  ss.  1, 


18, 14 ;  for  recreation  grounds  and 
nlay grounds,  stat.  22  Vict.  c.  27 ; 
for  sites  for  places  of  worship  or 
burial,  stats.  80  &  31  Vict.  o.  183 ; 
86  A  87  Vict.  c.  50,  ss.  1,  4;  45 
A  46  Vict.  c.  21 ;  for  dwellings  for 
the  working  classes,  stat.  58  &  54 
Vict  c.  16. 

(«)  Stat.  27  Eliz.  c.  4»  made 
perpetual  by  89  Eliz.  c.  18,  s.  81 ; 
see  2  Dart  V.  A  P.  1008  «i  tea., 
6th  ed. 

(k)  See  Holmes  on  the  Common 
Law,  268,  267—271  ;  289—297 ; 
Pollock  on  Contracts,  ch.  iv.  pp. 
167  et  86q.,  4th  ed. ;  Dart  V.  A  P. 
1008  «^M^.,  6th  ed. 
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voluntary  settlement  of  landed  property,  even  on  his 
own  children,  may  afterwards  sell  .the  same  property  to 
any  purchaser;  and  the  purchaser,  even  though  he  have 
full  notice  of  the  settlement,  will  hold  the  lands  with 
out  danger  of  interruption  from  persons  on  whom  they 
had  been  previously  settled  (T).     But  if  the  settlement 
be  founded  on  any  valuable  consideration,  such  as  that 
of  an  intended  marriage,  it  cannot  bo  defeated  (m).  More- 
over, if  one,  to  whom  land  has  been  voluntarily  conveyed, 
convey  the  same  to  another  for  value,  the  latter  shall 
not  be  deprived  of  his  right  to  the  land  by  subsequent 
purchasers  from  the  maker  of  the  voluntary  convey- 
ance (n).     Voluntary  conveyances,  and  also  conveyances  Conveyances 
tending  to  defraud  creditors,  though  made  for  value,  against 
are  further  liable  to  become  void  as  against  creditors,  ^'^®^^^°***' 
as  will  be  explained  in  treating  of  creditors'  rights  ((?).     A  ^^  ^' 

Tenant   in  fee  simple  has  the  right  oi  free  enjoy- Free  enjoy- 
ment {p)  to  the  fullest  extent  which  is  consistent  with  tenant  m  fee 
the  security  of  his  neighbours'  persons  and  property  (j^).  ®*™^  ®" 
Thus  he  may  open  and  work  mines  (r),  quarry  stone, 
dig  for  gravel,  plough  up  ancient  meadow  land,  cut 
timber,  pull  down  buildings,  and  generally  commit  what 
waste  ho  will  (s) ;  he  may  also  cultivate  his  lands  as 
he  likes,  or  may  build  over  them  at  his  pleasure  (t) 
But  he  must  not  do  anything  upon  his  own  land  which 


(I)  Upton  V.  Batsett,  Cro.  £liz. 
444  ;  8  Rep.  83  a;  Sag.  V.  k  P. 
ch.  22,  8.  I,  14th  ed.;  bug.  Pow. 
cb.  14,  8th  ed. 

(m)  ColvilU  ▼.  I^wker^  Cro.  Jac. 
15»  ;    Sug.  Pow.  ch.  14.  8th  ed. 

(n)  PtodgerB  v.  Zangham,  1  Sid. 
18«;  Sug.  V.  k  P.  719,  720;  2 
Dart  y .  i  P.  1019,  6th  ed. 

(o)  Ibtt,  cb.  zi. 

(p)  Ante,  p.  2. 

(q)  Bract.  221  a,  "Licitum  est 
omcuique  facere  in  suo  quod 
damnum  iDJuriosum  non  eveniet 
Ticmo. 


(r)  Except  gold  and  silver  mines,  Royal  mines, 
which  belons  to  the  Crown;  Th« 
eate  of  Annes^  1  Plowd.  310, 
336:  1  Black.  Comm.  295;  A.-O, 
V.  Morgan,  1891,  1  Ch.  432.  Sec 
arUs,  p.  88. 

(«)  See  2  Inst.    299;     2    Black 
Comm.  282. 

{t)  See  ante,  p.  69.  The  erec« 
tion  of  new  buitdines  in  London 
and  other  towns  is  nowerer  con- 
trolled by  statute  ;  see  Index  to 
Statutes,  Metropolis  2,  Public 
Health  8,  Towns  1  (b,  5). 
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is  a  nuisance  to  his  neighbours;  as  carrying  on  any 
occupation,  which  endangers  their  lives  or  health,  injures 
their  property,  or  unreasonably  interferes  with  their 
comfort  (w).  And  if  he  bring  on  to  his  land  any 
substance,  such  as  water  or  filth,  which  is  not  naturally 
there,  he  must  keep  it  in  at  his  peril  {x).  As  we  shall 
see  hereafter,  the  fi-ee  enjoyment  of  a  tenant  in  fee 
may  be  curtailed  by  the  agreement  of  himself  or  his 
predecessors ;  as  in  the  case  of  land  subjected  to  rights 
of  way,  rights  of  common,  or  restrictions  in  equity  as 
to  its  use. 

aaen!S?on'^  According  to  modern  law,  there  is  generally  inci- 
of  lands.  ^^q^  ^  ownership,  not  only  the  right  of  free  dis- 
position, but  also  the  liability  to  what  may  be  called 
involuntary  alienation  of  the  thing  owned  at  the 
instance  of  the  owner's  creditors.  And  the  lands  of  a 
tenant  in  fee  simple  are  now  liable  to  be  taken  to 
satisfy  his  debts  of  every  kind,  not  only  from  his  own 
hands  in  his  lifetime,  but  also  from  the  hands  of  his 
heir  or  devisee  after  his  death,  and  even,  we  shall  see, 
from  the  hands  of  purchasers  from  him.  The  liability 
of  an  estate  in  land  to  involuntary  alienation  affords 
another  instance  of  a  matter,  in  which  the  law  has  now 
attained  a  certain  uniformity,  but  which  cannot  be  well 
understood  apart  from  its  history.  And  the  explanation 
of  creditors'  rights  against  land  involves  a  long  and 
complicated  story.  They  are  therefore  reserved  for 
subsequent  consideration,  more  especially  as  they  affect 
all  estates  in  land  (3).  It  may  be  useful,  however,  to 
give  here  the  outlines  of  this  liability  to  alienation  at 
the  instance  of  creditors.      From  the  thirteenth  year,  of 

{u)  See  8  Black.    Comm.    216;  4th  ed. 

Bac.    Abr.    Nuisance;    Joyce    on  (x)  J^lands  ▼.  Fletcher^  L.  R., 

iDJunctioDS,    Part  I.   ch.   1,  sect.  8  U.   L.  830;   Ballard  y.  TomHtt- 

15;    Kerr  on   Injunctions,   ch.6;  «(7n,  29  Ch.  D.  115. 

Seton    on    Decrees,    219    et  seq.  (js)  Qeepostf  cb.  xi. 
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Edward  I.  one-half  (a),  and  since  the  year  1838  the 
whole  {b)j  of  a  man's  freeholds  has  been  liable  to  be 
taken  in  execution  of  a  judgment  {c)  for  debt  or 
damages  against  him;  the  creditor  having  the  right  to 
hold  the  land  so  taken  till  his  claim  be  satisfied  out  of 
the  profits,  and  being  enabled  of  late  years  to  obtain  a 
sale  of  the  property  and  payment  out  of  the  pro- 
ceeds (<Q.  A  man  has  been  liable  to  be  divested  of  his  | 
freeholds  npon  hanJcruptcy  ever  since  a  statute  of/ 
Henry  VHI.  {e)  first  instituted  bankruptcy  proceedings ; 
the  gist  of  which,  as  the  reader  is  probably  aware,  is 
the  surrender  of  all  a  debtor's  property  for  his  creditors' 
benefit.  And  now,  when  a  man  is  adjudged  bankrupt, 
all  his  property  becomes  divisible  amongst  his  creditors, 
and  vests  at  once  in  a  trustee  for  them  (f).  By  the 
common  law,  as  settled  in  Edward  the  First's  reign,  the 
heir  of  a  tenant  in  fee  simple  was  liable,  to  the  extent 
of  the  land  descended  to  him,  to  satisfy  those  debts, 
with  the  payment  of  which  the  late  tenant  had  by 
special  contract  (that  is,  by  sealed  writing  {g)  ),  expressly 
charged  his  heir.  And  this  liability  was  extended  by 
an  Act  of  William  and  Mary  (A)  to  a  devisee.  Also, 
when  testamentary  alienation  was  permitted  (t),  fee 
aimple  estates  were  liable  to  debts  charged  thereon  by 
the  tenant's  will.  But  it  was  not  until  the  year  1833 
that  they  were  subjected  to  debts  of  the  deceased  tenant 
made  without  so  binding  his  heir.  Since  then,  however, 
fee  simple  estates,  whether  devised  by  will  or  allowed 
to  descend  to  the  heir,  have  been  liable  to  the  payment 
of  all  their  late  owner's  debts,  including  his  ordinary 
'debts  incurred  without  sealed  writing,  which  are  called 

(a)  Stat  ISEdw.  I.  e.  18. 

(6)  Sut.  1  A  2  Vict  0.  110,  s. 
11. 

(e)  See  anU,  p.  23,  note  (z) 
thereto. 

(d)  See  BUtfi.  1  A  2  Vict.  o.  110, 
B.  13  ;  27  ft  28  Vict.  c.  112,  bb. 
4-«. 


c.  4. 
(/) 

Stat. 

34 

k  35 

Hen. 

VIII/ 

sut, 

.   46 

k  47 

Vict. 

c.  62, 

8.  9^. 

[i] 

Ant4^ 

pp. 

17.  n., 

31,  D. 

,  (0). 

Stat. 

8 

Will. 

.    k 

Mary, 

c.  U. 

•(*) 

AnU, 

p.  71. 
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Crown  debts,  simple  contract  debts  {k).  It  may  also  be  mentioned 
here  that  special  privileges  are  accorded  to  the  Crown, 
for  the  recovery  of  debts  due  to  it,  in  the  way  of  seizure 
of  the  debtor's  lands. 


The  right  and 
liability  to 
alienation 
inherent  in 
ownership. 


Gift  may  be 
confined  to 
period  of 
personal 
enjoyment. 


So  inherent  in  ownership  is  the  right  of  alienation  {I) 
that  it  is  impossible  for  any  owner  to  be  divested  of  it, 
and  yet  retain  the  other  advantages  of  property.  And 
in  the  same  manner  the  liability  of  property  to  aliena- 
tion for  debt  cannot  by  any  means  be  got  rid  of  {m). 
So  long  as  any  estate  in  land  is  in  the  hands  of  any 
person,  so  long  does  his  power  of  disposition  con- 
tinue (n),  and  so  long  also  continues  his  liability  to 
have  the  estate  taken  from  him  to  satisfy  the  demands 
of  his  creditors  (<?).  And  any  attempt  to  annex  a  general 
restriction  on  alienation  to  a  gift  of  any  property  is  void,as 
being  repugnant  to  the  gift  (p).  It  is,  however,  possible 
to  confine  the  duration  of  a  gift  to  the  period  during 
which  it  can  be  personally  enjciyed  by  the  grantee. 
Thus  one  may  give  land  to  of  in  trust  for  another  until 
he  shall  dispose  of  the  same,  or  shall  become  bankrupt, 
or  until  any  act  or  event  shall  occur,  wliich  would  cause 
his  personal  enjoyment  thereof  to  cease.  Personal 
property  may  be  settled  in  the  same  way  {q).  And  this 
is  frequently  done.  In  such  cases,  if  the  grantee  become 
bankrupt  or  attempt  to  or  make  any  disposition  of  the  pro- 
perty,it  will  not  vest  in  the  creditors'  trustee,or  follow  the 
intended  disposition  ;  but  the  interest  which  had  been 
given  to  the  grantee  will  thenceforth  entirely  cease, 
in    the  same   manner  as   where  lands  are  given  to  a 


(k)  See  stats.  8  A  4  Will.  IV. 
c.  104;  82  4  38  Vict.  c.  46. 

(l)  See  ante,  p.  2. 

(m)  2  Jarm.  WilU,  18,  14,  22 
et  seq.,  4th  ed. 

(n)  Lilt.  8.  860;  Co.  Litt.  206 
b ;  223  a. 

(o)  Jiratuion  v.  HoHnsofif  18 
Ves.  429,  488. 


(p)  See  2  Jarm.    Wills,  13—22, 
4th  ed.;  Williams  on  Settlements,^ 
134—136;     Ha    DugddU,     38     Ch. 
D.  176 ;  cf .  ante^  p.  66,  n.  {m). 

iq)  Lockyer  v.  Savage,  2  Str. 
947 ;  lU  Hinton,  14  Ves.  598 ; 
Kay,  J.,  iU  Dugdale,  88  Ch.  D. 
176,  180.  181;  2  Jarm.  Wills,  80 
etaeq,  4th  ed. 
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person  for  life  his  interest  terminates  at  his  death.  If, 
however,  a  man  attempt  to  settle  his  own  property  in 
such  a  way  that  he  shall  enjoy  the  same  nntil  his  bank- 
ruptcy, on  the  happening  of  which,  his  interest  therein 
shall  cease,  and  the  property  go  over  to  some  other 
person  than  the  creditors'  trustee,  the  attempted  settle- 
ment will  in  general  be  void  as  a  fraud  on  the  bank- 
ruptcy laws  (r).  An  exception  to  this  rule  prohibiting  Exception, 
restriction  on  alienation  occurs  in  the  case  of  a  woman, 
who  is  permitted  to  have  property  settled  on  her  in 
such  a  way  that  she  cannot  when  married  make  any 
disposition  of  it  during  the  coverture  or  marriage  ;  but 
this  mode  of  settlement  is  of  comparatively  modern 
date  (jr).  There  are  also  certain  cases  in  which  the 
personal  enjoyment  of  property  is  essential  to  the  per- 
formance of  certain  public  duties,  and  in  which  no 
alienation  of  such  property  can  be  made;  thus  a 
benefice  with  cure  of  souls  cannot  be  directly  charged 
or  encumbered  {t).  So  offices  concerning  the  adminis- 
tration of  justice,  and  pensions  and  salaries  given  by 
the  State  for  the  support  of  the  grantee  in  the  perform- 
ance of  present  or  future  duties,  cannot  be  aliened  {u)\ 


(r)  Higinhoiham  y.  f/o^m^,  19 
Vea,  88.  See  Letter  v.  Garland^ 
5  Sim.  205;  Holmes  y.  Bmny,  8 
K.  A  J.  90;  Brooke  v.  Pearson, 
27  Beav.  181;  Knight  v.  Browne, 
7Jur.  N.  S.  894;  Ex  pU.  Mackay, 
L.  R.,  8  Ch.  648;  Ex  pte.  Jay,  14 
Ch.  D.  19;  A^  Detmold,  40  Ch. 
D.  565;  David:ion*s  Precedents  in 
Convevancing.  Vol.  III.  108—141, 
drd  ed.;  2  Key  k  Elphinstone, 
Prec.  Conv.  441  n.  2nd  ed. 

{»)  Brandon  r.  Robinson,  18 
Vea.  484;  TuUett  v.  Armstrong, 
1  Beav.  1;  4  M.  A  Cr.  890;  Scar- 
borough V.  Borman,  1  Beav.  84; 
4  M.  A  Or.  877;  stat.  45  &  46 
Vict.  c.  75,  a.  19;  Williams  on 
Personal  Property,  494—496,  508, 
18th  ed. 

(0  Stata.  18  Eliz.  c.  20;  57 
Geo.  III.  c.   99,  a.  1;  l&2Vict. 


c.  106,  s.  1;  Shaw  v.  Pritehardf 
10  Barn.  &  Cress.  241;  Long  v. 
StorU,  8  Ue  Gex  &  Smale,  808; 
Hawkins  ▼.  Qathercole,  6  De  Gez . 
Bf .  4(  G.  1 .  But  a  sequestration  of 
the  profits  of  a  benefice  maj  be  ob- 
tained in  execution  of  a  judgment 
against,  or  on  the  bankruptcy  of, 
a  beneficed  clergyman;  8  Black. 
Comm.  418;  Rules  of  the  Supreme 
Court,  1888,  Order  XLIII.  rr.  8— 
5,  Appendix  H.,  No.  7;  stat.  46 
&  47  Vict.  c.  52,  s.  52. 

(«)  Flarty  v.  Odkim,  8  T.  Rep. 
681;  Lidderdale  y.  Duke  of  Mon- 
trose, 4  T.  R.  248;  V^elle  v. 
Foster,  8  M.  A  W.  149;  Apthorpe 
y.  Apthorpe,  12  P.  D.  192;  stats. 
5  &  6  Edw.  YI.  c.  16;  49  Geo. 
III.  c.  126.  But,  in  case  of 
bankruptcy,  the  whole  or  part  of 
the  income  arising  from  any  office 
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though  pensions  for  past  services  are,  generally  speaking, 
not  within  the  rule  (iz?). 


Husbands 
and  wives. 


The  heir  at 

law. 


Heir 
apparent. 


Heir 
presumptire. 


In  addition  to  the  interests  which  may  be  created 
by  alienation,  either  vohintary  or  involuntary,  there 
are  certain  rights  conferred  by  law  on  husbands  and 
wives  in  each  other's  lands,  by  means  of  which  the 
descent  of  an  estate,  from  an  ancestor  to  his  heir,  may 
partially  be  defeated.  These  rights  will  be  the  sub- 
ject of  a  future  chapter.  If,  however,  the  tenant  in 
fee  simple  should  not  have  disposed  of  his  estate  in 
his  lifetime,  or  hy  his  will,  and  if  it  should  not  be 
swallowed  up  by  his  debts,  his  lands  will  descend 
(subject  to  any  rights  of  his  wife)  to  the  heir  at  law. 
Tlie  heir,  as  we  have  before  observed  (y)  is  a  person 
appointed  by  the  law.  He  is  called  into  existence  by 
his  ancestor's  decease,  for  no  man  during  his  lifetime 
can  have  an  iieir.  Nemo  est  hcerea  viventia.  A  man 
may  have  an  Jieir  apparent^  or  an  Iieir  presumptive^ 
but  until  his  decease  he  has  no  heir.  The  heir 
appa/rent  is  the  person  who,  if  he  survive  the  ancestor, 
must  certainly  be  his  heir,  as  the  eldest  son  in  the  life- 
time of  his  father.  The  heiT  presumptive  is  the  pefson 
who,  though  not  certain  to  be  heir  at  all  events,  should 
he  survive,  would  yet  be  the  heir  in  case  of  the 
ancestor's  immediate  decease.  Thus  an  only  daughter 
is  the  heiress  presumptive  of  her  father :  if  he  were  now 
to  die,  she  would  at  once  be  his  heir ;  but  she  is  not 
certain  of  being  heir,  for  her  father  may  have  a  son, 
who  would  supplant  her,  and  become  heir  apparent 
during  the  father's  lifetime,   and   his  heir  after   his 


or  pension  of  the  baukrapt  may 
be  ordered  to  be  paid  to  the  trus- 
tee for  division  amongst  the 
creditors;  stat.  46  k  4l*1  Vict.  c. 
62,  8.  58;  Ex  parte  Muggins,  21 
Ch.  D.  85. 

{x)M*CaHhy  v.  Ooold,  1  BaH  ft 
Beatty,  887;   Tunttal  ▼.  Boothby, 


10  Sim.  642;  WiUcoch  t.  TerrOl, 
8  Ex.  D.  828.  884.  But  see  state. 
28  k  29  Vict.  c.  78.  ss.  4,  5;  44 
k  45  Vict.  c.  68,  s.  141;  Lucat  ▼. 
HdrrU,  18  Q.  B.  D.  127;  Crowe 
V.  Price,  22  Q.  B.  D.  429. 
iy)  Ante,  p.  71. 
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decease.  An  heir  at  law  is  the  only  person  in  whom  the 
law  of  England  vests  property,  whether  he  will  or  not. 
If  I  make  a  conveyance  of  land  to  a  person  in  my  life- 
time, or  leave  him  any  property  by  my  will,  he  may,  if 
he  pleases,  disclaim  taking  it,  and  in  such  case  it  will 
not  vest  in  him  against  his  will  (z).  Bat  an  heir  at 
law,  immediately  on  the  decease  of  his  ancestor,  be- 
comes presumptively  possessed,  or  seised  in  law,  of  all 
his  lands  (a).    No  disclaimer  that  he  may  make  will  TJie  heir 

\-'  ,  ,         -  -I  cannot 

have  any  enect,  though,  of  course,  he  may,  as  soon  asdistciaim. 
he  pleases,  dispose  of  the  property  by  an  ordinary 
conveyance.  A  title  as  heir  at  law  is  not  nearly  sij 
frequent  now  as  it  was  in  the  times  when  the  right  of 
alienation  was  more  restricted.  And  when  it  does 
occur  it  is  often  established  with  difficulty.  This 
difficulty  arises  more  from  the  nature  of  the  facts  to  be 
proved,  than  from  any  uncertainty  in  the  law.  For 
the  rules  of  descent  have  now  attained  an  almost  mathe- 
matical accuracy,  so  that,  if  the  facts  are  rightly  given, 
the  heir  at  law  can  at  once  be  pointed  out.  The  accu- 
racy of  the  law  has  arisen  by  degrees,  by  the  successive 
determination  of  disputed  points.  Thus,  in  the  time  Gradual 
of  Henry  II.,  when  the  laws  of  tenure  were  beginning  the  law  of 
to  be  generally  developed  (5),  an  estate  of  inheritance 
held  by  military  tenure  descended  first  to  the  former 
tenant's  eldest  or  only  son ;  whilst  an  inheritance  held 
in  socage  was  divisible  amongst  all  the  sons,  or  passed 
to  the  eldest  or  youngest  son,  according  to  the  course  of 
descent  dictated  by  ancient  custom.  In  default  of  sons, 
all  the  daughters  succeeded  in  equal  shares.  If  the 
late  tenant  had  left  no  children,  the  descendants  of 
children  (o)  were  the  next  heirs.  In  default  of  lineal 
descendants,  the  brothers  and  sisters  came  in  ;  and  if 
they  were  dead,  their  children ;    then  the  uncles  and 

{»)  yieolson  V,    Wardtworth,    2      26  (4th  ed.  84) 
Swaost.  865,  872.  th)  Ante,  p.  14. 

(a)    Watkiod   on   Desoents,    25,         (e)  Qlanv.  lib.  vii.  c.  8. 

W.B.P.  G 
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their  children  ;  and  then  the  annts  and  their  children ; 
males  being  always  preferred  to  females  {d).  Subse- 
quently, about  the  time  of  Henry  III.  (e)y  the  old  Saxon 
rule,  which  divided  the  inheritance  equally  amongst 
all  males  of  the  same  degree,  aud  which  had  liitherto 
prevailed  as  to  all  lands  not  actually  the  subjects 
of  feudal  tenure  (/*),  gave  place  to  the  feudal  law 
introduced  by  the  Normans,  of  descent  to  the  eldest 
son  or  eldest  brother ;  though  among  females  the  estate 
was  still  equally  divided,  as  it  is  at  present.  And, 
about  the  same  time,  all  descendants  in  mfinitum  of 
any  person  who  would  have  been  heir  if  living,  were 
allowed  to  inherit  by  right  of  representation.  Thus,  if 
the  eldest  son  died  in  the  lifetime  of  his  father,  and  left 
issue,  that  issue,  though  a  grandson  or  granddaughter 
only,  was  to  be  preferred  in  inheritance  before  any 
younger  son  (g).  The  father,  moreover,  or  any  other 
lineal  ancestor,  was  never  allowed  to  succeed  as  heir  to 
his  son  or  other  descendant ;  neither  were  kindred  of 
the  half-blood  admitted  to  inherit  (A).  The  rules  of 
descent,  thus  gradually  fixed,  long  remained  unaltered. 
J^rd  Hale,  in  whose  time  they  had  continued  the  same 
for  above  400  years,  was  the  first  to  reduce  them  to  a 
series  of  canons  (i) ;  which  was  afterwards  admirably 
explained  and  illustrated  by  Blackstone,  in  Iiis  well- 
known  Commentaries ;  nor  was  any  alteration  made  till 
the  enactment  of  the  Act  for  the  amendment  of  the  law 
of  inheritance  (A;),  a.  d.  1833.  By  this  Act,  amongst 
other  important  alterations,  the  father  is  heir  to  his  son, 
supposing  the  latter  to  leave  no  issue  ;    and  all  lineal 


(d)  1  Reeves's  Hist.  Eng.  Law,  fg)  1  Reeves's  Hist.  810. 

43.  (A)  2  Black.  Comm.  c.  14. 

(tf)    1     Reeve's     Hist.     810;     2  (t)    Hale's     Hist.     Com.     Law, 

Black.  Comm.  215;  Co.  Litt.  191  a,  6th  ed.,  p.  818  etug. 

note  CI),  vi.  4.  ik)  Stat.  8  &  4  Will.  IV.  c.  106, 

(/)   ClemenU   v.    Sandaman,    1  amended  bj  stat.   22  ft  28  Viot. 

P.    Wms.    64;  2  Lord    Raymond,  c.  85,  bs.  19,  20. 
1024|  1  Scriv.  Cop.  68. 
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ancestors  are  rendered  capable  of  being  heirs  (Q; 
relations  of  the  half-blood  are  also  admitted  to  succeed, 
though  only  on  failure  of  relations  in  the  same  degree 
of  the  whole  blood  (m).  The  Act  has,  moreover,  settled 
a  doubtful  point  in  the  law  of  descent  to  distant  heirs. 
The  rules  of  descent,  as  modified  bj  this  Act,  will  be 
found  at  large  in  the  ninth  chapter. 

(I)  SUt.  8  &  4  Will.  IV.  o.  106,  8.  6.  (fi>)  Sect.  9. 
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CHAPTER  III. 


OP   AN   ESTATE   TAIL. 


Estate  taiL 


General  or 
special. 


Male  or 
female. 


/  Havinq  coTiBidered  the  incidents  of  the  greatest 
estate  of  freehold,  that  in  fee  simple  (the  most  absolute 
property  in  land  which  a  subject  may  enjoy)  (a),  let  iis 
proceed  to  examine  the  lesser  estates  of  freehold.  Of 
these  we  shall  first  notice  an  estate  tail,  or  an  estate 
given  to  a  man  and  the  heirs  of  his  hody.  This  is 
snch  an  estate  as  will,  if  left  to  itself,  descend,  on  the 
decease  of  the  first  owner,  to  all  his  lawfnl  issne, — 
children,  grand-children,  and  more  remote  descendants, 
so  long  as  his  posterity  endares, — in  a  regular  order 
and  conrse  of  descent  from  one  to  another:  and,  on  the 
other  hand,  if  the  first  owner  should  die  without  issue, 
his  estate,  if  left  alone,  will  then  determine.  An  estate 
tail  may  be  either  general^  that  is^  to^^le  hei^  of  his 
body  generally  ajd« -without  resmRi&h,  in  which  case 
the  estate  will  be  descendible  to  every  one  of  his  lawful 
posterity  in  due  course ;  or  speoialj  when  it  is  restrained 
to  certain  heirs  of  his  body,  and  does  not  go  to  all  of 
them  in  general ;  thus,  if  an  estate  be  given  to  a  man 
and  the  heirs  of  his  body  by  a  particular  wife;  here 
none  can  inherit  but  such  as  are  his  issue  by  the  wife 
specified.  Estates  tail  may  be  also  in  tail  male^  or  in 
tail  female  /  an  estate  in  tail  inale  cannot  descend  to 
any  but  males,  and  male  descendants  of  males;  and 
cannot,  consequently,  belong  to  any  one  who  does  not 
bear  the  surname  of  his  ancestor  from  whom  he  in- 
herited: so  an  estate  in  tailfetnale  can  only  descend  to 


(a)  Ante^  p.  6. 
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females,  and  female  descendants  of  females  (a).  Special 
estates  tail,  confined  to  the  issue  by  a  particular  wife, 
are  not  now  common :  the  most  usual  kinds  of  estates 
tail  now  given  are  estates  in  tail  general,  and  in  tail 
male.     Tail  female  scarcely  ever  occurs. 

The  owner  of  an  estate  tail  is  called  a  donee  in  tail,  Donee  in  tail, 
and  the  person  who  has  given  him  the  estate  tail  is 
called  the  donor.  And  here  it  may  be  remarked,  that 
such  correlative  words  as  donor  and  donee^  lessor  and 
leeseej  and  many  others  of  a  like  termination,  are  used 
in  law  to  distinguish  the  person  from  whom  an  act  pro- 
ceeds, from  the  person  for  or  towards  whom  it  is  done. 
The  owner  of  an  estate  tail  is  also  called  a  tenant  in  Tenant  in 
taily  for  be  holds  his  land  of  some  lord,  as  much  as  ^ ' 
a  tenant  in  fee  simple  (ft),  only  for  a  less  estate.  But  a 
tenant  in  tail  in  possession  of  land  now  largely  enjoys 
the  advantages  of  ownership ;  and,  as  we  shall  see,  it 
has  long  been  in  his  power  to  bar  the  entail^  and  thus 
convert  his  estate  into  an  estate  in  fee  simple.  To 
explain  the  nature  of  an  estate  tail  and  its  incidents 
we  most  refer  briefly  to  its  history. 

The  reader  has  been  so  far  made  acquainted  with  the  Collateral 
course  of  descent  of  a  fee  {c)  as  to  be  aware  that,  as  might  inherit 
early  as  the  time  of  Henry  II.,  if  the  tenant  of  a  fee  *  ®®' 
left  no  issue,  his  collateral  relations  were  admitted  to 
succeed  as  his  heirs  {d).     So  that  an  estate,  which  had 
been  granted  to  a  man  and  his  heirs,  descended,  on 
his  death,  not  only  to  his  offspring,  but  also,  in  default 
of  ofEspring,  to  his  other  relations  in  a  defined  order  of 
succession.     Hence  if  it  were  wished  to  confine  the 
inheritance  to  the  offspring  of  the  donee,  it  became 
necessary  to  limit  the  estate  expressly  to  him  and  the 

(a)  Liti.  as.   18,  14,  16,  16,  21 ;         (e)  AwU,  p.  18. 
2  Black.  Comm.  118,  114.  {d)  Ante,  p.  81. 

(b)  Ante,  pp.  6,  7,  86—41. 
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To  the  donee  heivd  of  his  hody  (^),  making  what  wiis  then  called  a 

and  the  heirs  -,,,,         ,      ./,.    ,  »     .  ,,,,        .        i.    j    . 

of  hiabodj.  Conditional  gift^  by  reason  of  the  condition  implied  m 
A  conditional  the  donation,  that  if  the  donee  died  without  such  par- 
^  '  ticular  heirs,  or  in  case  of  the  failure  of  such  heirs  at 

any  future  time,  the  land  should  revert  to  the  donor  (^). 
Such  a  condition  was  especially  implied  in  a  gift  of 
land  in  frank  marriage  (^).  In  such  cases,  therefore, 
the  collateral  relations  of  the  donee  could  never  inherit 
the  land  as  his  heirs:  for  if  his  issue  failed,  the  donor 
might  resume  possession  of  the  land  (/t).  But,  as  in  the 
*case  of  simple  fees  (i),  the  don^  of  a  fee  granted  by 
such  a  conditional  gift  gradually  acquired  the  power  of 
alienating  the  land,  first,  as  against  his  issue,  and  then 
as  against  his  lord.  For  when  one  seised  of  land  in  fee 
simple  gave  it  to  another  and  the  heirs  of  his  body,  this 
was  necessarily  accomplished  by  subinfeudation,  and  the 
donor  and  his  heirs  remained  the  lords  of  the  donee 
and  the  heirs  of  his  body,  who  became  their  tenants  (A;) j 


Growth  of  The  doctrine,  tliat  the  heir  can  only  claim  by  suc- 

aurnati^  feessjon,  nut^b;j[;^^urchase  (Q,  was  applied  to  conditional 

a"man^and  *°  ^  ^^'®^^  ^  simple  fces  (wi).     This  enabled  the  donee  of 

the  heirs  of  jjjnd  to  himsclf  and  the  heirs  of  his  body  to  dispose  of 

his  bodv.  •'  * 

the  land  as  against  such  heirs  (/i).  If  however  the 
donee  had  no  such  heir,  or  if  he  had  such  an  heir,  who 
afterwards  died  without  issue,  the  intention  of  the  gift 
was,  in  either  case,  that  the  land  should  revert  to  the 
donor.  No  alienation  by  the  donee  was  allowed  to  pre- 
vent this  in  the  former  case  {p) :  but  in  the  latter  case 
it  was  otherwise.  For  early  in  the  reign  of  £dward  I. 
it  seems  to  have  been  considered  that,  in  the  case  of  a 

(«)  Bract,  fo.   17  b,  47  a,  68  b,  (*)  AnU,  p.  87. 

69    a ;    Co.    Litt.    290   b,    n.  (1)          \l)  AfUe,  p.  65. 

V.  1.  (m)  Bract  fo.  17  b. 

(/)  2  Black.  Gomm.  110.  (»)  Bracton's    Note  Book,  case 

(flr)  Ante,     p.     64;     Bract,  fo.      566;  Y.   B.  44  Edw.  III.  8  a.  pL 

20  b.  18. 

{h)  Bract,  fo.  69  a.  (o)  Fitz.  Abr.  Formedon,  68. 

(*)  ATUe,  p.  18. 
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gift  of  land  to  a  man  and  the  heirs  of  his  body,  or  a 
similar  conditional  gift,  the  birth  of  issue  was  a  per- 
formance of  the  condition,  so  as  to  enable  the  donee  to 
alien  in  fee.  Upon  the  birth  of  issue  therefore  the 
donee  coald  dispose  of  thejand  to  another  and  his 
heirs  generally ;  and  it  was  held  that  such  alienation 
wonld  prevent  the  land  from  reverting  to  tlie  donor,  if 
the  issue  of  the  donee  came  afterwards  to  an  end  (p). 
So  too,  if  the  donor  had  given  over  the  land  to  some 
third  person  in  case  of  the  failure  of  issue  of  the  first 
donee, —  conferring  what  was  afterwards  known  as  an 
estate  in  remainder  expectant  on  the  determination  of 
the  interest  of  the  first  donee  (y), —  it  appears  that 
alienation  by  the  first  donee  after  the  birth  of  issue 
might  hav^e  deprived  such-third  person  of  his  right  to 
have  the  land,  if  the  issue  failed.  The  original  inten- 
tion of  such  gifts  was  therefore  in  a  great  measure 
defeated  ;  originally,  on  failure  of  the  issue  the  lands 
reverted  to  the  donor,  or  remained  to  the  person  whom 
the  donor  had  appointed  to  succeed  in  that  event ;  but 
now  nothing  was  requisite  but  the  mei:e  birth  of  issue  ] 
to  give  the  donee  a  complete  power  of  disposition.  * 

[The  mere  existence  of  an  expectant  heir  having  thus 
grown  up  into  a  reason  for  alienation,  the  barons  of  the 
time  of  Edward  I.  began  to  feel  how  small  was  the 
possibility  that  the  lands,  which  they  had  granted  by 
conditional  gifts  to  their  tenants  and  the  heirs  of  their 
bodies,  should  ever  revert  to  themselves  again  ;  whilst 
at  the  same  time  they  perceived  the  power  of  their  own 


ain 


(«)  Stat.   18  Edw.   I.  c.  1,  pre-  «    68),   ,296  (§  4);     Britton   (ed. 

-.nole:  Fitz.  Abr.   Formedon,  62,  Nichols),   vol.   ii.  p.  162  and  note 

66;    Plowd.   246;   Co.   Litt.   19  a;  (m);  Mirror,  ch.  v.  sect.  5. 

I                    2  Inst.  833.     Conveyance  bj  fine  [q)  As  to  anch  gifts,  see  Bract. 

I                    (anU,  p.  68,   n.  {t) )  seems  to  have  f o.  18  b,   67  a,  69  a,  262  b ;    and 

I                   Deen  used  to  bar  the  donor's  right  an   article  by  Professor  Maitland 

j                   to  the  reversion  of  the  lands  on  in    the    Law    Quarterly    Review, 

failure  of   issue;    Fleta,    fo.   294  vol.  vi.  p.  22. 
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families  weateDed  by  Bncceaeive  alienations.  To  remedy 
these  evils,  it  waa  enacted  in  the  reign  of  Edward  I. 
by  the  famons  statnte  De  Doais  Conditionalibna  («), — 
and  no  doubt  as  was  then  thought  finally  enacted, — 
that  the  will  of  the  donor,  according  to  the  fonn  in  the 
deed  of  gift  manifestly  expressed,  ebonld  be  from  thence- 
forth  observed;  so  ^at  they,  to  whom  the  tenement 
was  given,  sboald  have  no  power  to  alien  it,  whereby  it 
should  fail  to  remain  nnto  their  own  isstie  after  their 
death,  or  to  revert  unto  the  donor  or  hia  heirs,  if  issne 
should  fail. 

Since  the  passing  of  this  statnte,  an  estate  given  to 
a  man  and  the  heirs  of  his  body  has  been  always  called 
an  estate  tail,  or,  more  properly,  an  estate  in  fee  tail 
{feudum  taUiatum).  The  word  tail  is  derived  from  the 
French  word  taiUer,  to  cut,  the  inheritance  being  by 
the  statnte  De  Donis,  cut  down  and  confined  to  the 
heirs  of  the  body  strictly  {t) ;  but,  though  an  estate  tail 
still  bears  a  name  indicative  of  a  restriction  of  the  in- 
heritHnce  from  any  intermptlon  in  its  course  of  per- 
petual descent  from  father  to  son,  we  shall  find  that  in 
fact  the  right  to  establish  such  exclusive  perpetual 
descent  has  long  since  been  abolished.  When  the 
statute  began  to  operate,  the  inconvenience  of  the 
strict  entails,  created  under  its  authority,  became 
sensibly  felt ;  children,  it  is  said,  grew  disobedient  when 
they  knew  they  could  not  be  set  aside  ;  farmers  were 
deprived  of  their  leases,;  creditors  were  defrauded  of 
their  debts  ;  and  innumerable  latent  entails  were  pro- 
duced to  deprive  purchasers  of  the  land  they  had  fairly 
bonght ;  treasons  also  were  encouraged,  as  estates  lail 
were  not  liable  to  forfeiture  longer  than  forthe  tenant's 


IB  Bdw.  L  c 

SUtnte  of  Wastmiuiwr     8ST  k,  d.   m-.yfr 
18T;  2BUcll.  Comn 
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life  («).     The  nobility,  however,  would  not  consent  to 
a  repeal,  which  was  many  times  attempted  by  the  com- 
mons {x)y  and  the  Act  has  never  been  directly  repealed. 
Bat  at  length  means  were  found  of  evading  its  opera- 
tion ;    for  the  judges,  in  construing   the  statute,  had 
admitted  a  principle,  which  afterwards  gave  a  handle  to 
overturn  it  altogether.     It  was  lield  that  if  the  tenant  Alienation  by 
in  tail  disposed  of  the  land,  but  left  assets^  or  lands  of  tail, 
equal  value,  to  his  issue,  the  issue  were  bound  to  abide 
by  his  alienation  of  the  entailed  lands  (y).     This  seems 
fair  enough,  but  the  principle  of  recompense  in  value  Principle  of 
was  afterwards  extended  so  as  to  bar  the  issue  from  ydue  EurAng" 
asserting  their  rights  to  the  entailed  land?,  if  a  mereJIj"®*" 
Judgment  had  been  given  entitling  them  to  recover  from 
some  other  person  lands  of  equal  value  instead.     It  is 
uncertain  when  this  extension  of  the  principle'   was 
first    admitted  J(z) :  but   it  was  recognized  in  a  case, 
called  TaUarum^a  casey  decided  in  the  twelfth  j^ear  of  TaUarum'a 
the  reign  of  King  Edward  IV.  (a).     And  as  the  princi- 
ple so  extended  was  allowed  to  hold  good,  although  the 
judgment  for  recovery  in  value  had  been  obtained  by 
collusion  with  the  tenant  in  tail,  the  result  was  to  secure 
the  practical  abolition  of  the  law  of  entail.      For  it 
became  possible  for  any  one  possessed  of  land  as  tenant 
in  tail  to  get  rid  of  the  entail  by  taking  the  requisite 
judicial  proceedings. 

By  the  common  law,  final  judgment  for  the  recovery 
of  land  in  a  writ  of  right,  the  highest  form  of  real 
action,  was  in  general  conclusive  of  the  right  to  the 
land  (&).     This  afforded  to  a  tenant  in  possession  of 

(u)  2  Black.  Comm.  116.  Review,  vol.  vi.  p.  280. 

(x)  2  Cruise   on    Reooveries,   9,  (a)  V.    B.     12    Edw.     IV.     19, 

10,  Srded.  translated     in     Tudor's     Leading 

(y)  2     Cruise     on     Recoveries,  Cases  on  Real  Property,   695,  8ra 

214—217;    Litt.  s.  712;    Co.  Litt.  ed.  ;  Cruise   on  Recoveries,  217— 

873  b,  note  (2).  874  b.  219. 

{z)  See  an  article  by  Mr.  H.  W.  (b)  iSee  Bract,  fo.  485  b  et  s«q.; 

Elpbinstone  in  the  Law  Quarterly  Fleta,    fo.    443;    F.    5.     B.    6; 
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recovery . 
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Vouching  to 
warranty. 


land  &n  opportunity,  in  certain  cases,  of  defeating  the 
lawful  claims  of  others  to  the  land,  by  suffering  a  re- 
covery of  the  land  to  be  obtained  in  a  collusive  action 
brought  against  him.  Such  proceedings  were  in  fact 
used  to  deprive  termors  of  their  leases,  and  by  eccles- 
iastics to  evade  the  statute  of  Mortmain  (o),  until  it  was 
provided  by  statute  {d)  that  in  such  cases  collusive  re- 
coveries might  be  falsified,  or  annulled  (e).  ^And,  under 
the  statute  De  Donisy  if  a  tenant  in  tail  merely  suffered 
judgment  for  the  recovery  of  his  lands  to  be  obtained 
in  a  friendly  action  against  him,  it  was  held  that  his 
issue  after  his  death  might  falsify  the  recovery,  and 
gain  possession  of  the  entailed  lands  (/).  Recourse 
was  had  therefore  to  the  law  of  warranty  (y),  whereby 
one,  who  had  warranted  the  title  to  lands  given  by  him 
to  another,  was  liable  to  be  vouched  to  warranty^  that 
is,  called  upon  to  defend  any  action  brought  to  recover 
the  lands,  and  to  be  adjudged  to  render  to  his  donee 
lands  of  equal  value,  if  he  failed  in  his  defence  (A). 
The  tenant  in  tail  then,  on  the  collusive  action  being 
brought,  vouched  to  warranty  some  third  person,  pre- 
sumed to  have  been  the  original  grantor  of  the  estate 
tail.  This  third  person  was  accordingly  called  on ;  who, 
in  fact,  had  had  nothing  to  do  with  the  matter ;  but, 
being  a  party  in  the  scheme,  he  appeared  in  Court 
and  admitted  the  alleged  warranty,  and  then  allowed 
judgment  to  go  against  him  by  default.  Whereupon 
judgment  was  given  for  the  demandant  or  plaintiff, 
to  recover  the  lands  from  the  tenant  in  tail ;  and  the 
tenant  in  tail  had  judgment  empowering  him  to  recover 
a  recompense  in  lands  of  eqtMl  value  from  the  defaulter, 


Plowd .  857  ;  Cruise  on  Fines  and 
Recoveries,  i.  159  et  seq.,  ii.  1. 

(e)  See  anU,  pp.  50,  72. 

(d)  See  stats.  6  Edw.  I.  c.  11; 
18  Edw.  I.  c.  8,  4,  82;  21  Hen. 
VIII.  c.  15;  Co.  Litt.  46  a. 

(«)  Cruise  on  Recoveries,  2 — 4, 


187,  856. 

(/)  Litt 
Litt.  861  a. 


688—690;     do. 


(a)  See  anU^  pp>.87,  <Mk 


i)  See  Glanv.  lib.  iii.>   Braet 
fo.^  880  et  9€q, 
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who  had  thus  cruelly  failed  in  defending  his  title  {i). 
If  any  such  lands  had  been  recovered  under  the  judg- 
ment, they  would  have  been  held  by  the  tenant  for  an 
estate  tail,  and  would  have  descended  to  the  issue,  in 
lieu  of  those  which  were  lost  by  the  warrantor's  de- 
fault {k).  But  the  defaulter,  on  whom  the  burden  was 
thus  cast,  was  a  man  who  had  no  lands  to  give,  some 
man  of  straw,  who  could  easily  be  prevailed  on  to 
undertake  the  responsibility ;  and,  in  later  times,  the 
crier  of  the  Court  was  usually  employed.  Still,  on  the 
principle  above  stated  (i),  the  mere  judgment  for  re- 
covery in  value  was  held  to  preclude  the  issue  from 
subsequently  asserting  their  right  to  the  lands;  so  that 
their  claim  was  effectually  defeated,  and  the  estate  tail 
was  said  to  be  barred.  And  not  only  were  the  issue  Entail  barred, 
barred  of  their  right,  but  the  donor,  who  had  made  tho 
grant,  and  to  whom  the  lands  were  to  revert  on  failure 
of  issue,  liad  his  reversion  barred  at  the  same  time  (m),  7^®  reversion 

'  ,  ,  ^     "^   barred. 

So  also  all  estates  which  the  donor  might  have  given  to 
other  persons,  expectant  on  the  decease  of  the  tenant 
in  tail  without  issue,  (and  which  estates,  as  we  have 
seen  fn),  are  called  remainders  expectant  on  the  estate  ^^^  re- 

__  mainderB 

tail,)  were  equally  barred.  The  demandant,  in  whose 
favour  judgment  was  given,  became  possessed  of  an 
estate  in  fee  simple  in  the  lauds ;  for  in  a  recovery  the 
^  lands  were  always  claimed  in  fee  simple  (o),  and  the 
demandant,  being  a  friend  of  the  tenant  in  tail,  of 
course  disposed  of  the  estate  in  fee  simple  according  to 
his  wishes. 

Such  a  piece  of  solemn  juggling  could  not  long  have 
held  its  ground,  had  it  not  been  supported  by  its  sub 
stantial  benefit  to  the  community ;  but,  as  it  was,  the 

(i)  Co.   Litt.   861  b;    2  Black.  Cruise  on  Recoveries,  187,258. 
Com.  858.  (»)  AnU,  p.  87. 

(ifc)  2BUok.  Comm.  860.  (o)  Co.   Litt.   ^  b;    Cruise    on 

(I)  Ant€,p.  89.  Recoveries,  15. 
(m)     2     muck      Comm.      860; 
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progress  of  events  tended  only  to  make  that  certain 
which  at  first  was  questionable;  and  proceedings  on 
the  principle  of  those  above  related,  under  the  name 
of  suffering  common  recoveries^  maintained  their  ground 
and  long  continued  in  common  use  as  the  undoubted 
privilege  of  every  tenant  in  tail.  The  right  to  suffer 
a  common  recovery  was  considered  as  the  inseparable 
incident  of  an  estate  tail,  and  every  attempt  to  restrain 
this  right  was  held  void  {po).  Complex,  however,  as 
the  proceedings  above  related  may  appear,  the  ordi- 
nary forms  of  a  comm,on  recovery  in  later  times  were 
more  complicated  still;  for  it  was  found  expedient  not 
to  bring  the  collusive  action  against  the  tenant  in 
tail  himself,  but  that  he  should  come  in  as  one  vonched 
to  warranty  {p).  The  lands  were,  therefore,  in  the  first 
place  conveyed,  by  a  deed  called  the  recovery  deed,  to 
a  person  against  whom  the  action  was  to  be  brought, 
Tenant  to  the  and  who  was  Called  the  tenant  to  the  prcBoipe  or  writ  (q). 
The  proceedings  then  took  place  in  the  Court  of  Common 
Pleas,  which  had  an  exclusive  jurisdiction  in  all  resd 
actions.  A  regular  writ  was  issued  against  the  tenant 
to  th^prcecipe  by  anblner  person,  called  the  demandant  ; 
the  tenant  in  tail  was  then  vouched  to  warranty  by  the 
tenant  to  the  prcecipe.  The  tenant  in  tail,  on  being 
vouched,  then  vouched  to  warranty  in  the  same  way  the 
crier  of  the  Court,  who  was  called  the  common  vouchee. 
The  demandant  then  craved  leave  to  imparl  or  confer  with 
the  last  vouchee  in  private,  which  was  granted  by  the 
Court;  and  the  vouchee,  having  thus  got  out  of  Court,  did 
not  return  ;  incons^equence  of  which  judgment  was  given 


praecipe. 


Demandant. 


{oo)  Mary  JbrtingtorCs  case,  10 
Hep.  86  :  Co.  Litt.  224  a,  879  b.  n. 
(1);  Fearne  on  Contingent  Re- 
mainders, 260;  2  Black.  Comm. 
116  ;  Dawkiru  v.  Lord  I^n^rhyn^ 
ttCh.  D.  818;  4App.  Cas.  51. 

{p)  See  Crnise    on    Recoveries, 

(q)  Bj  Stat.  14  Geo.  II  c.  20. 
commonlj  called  Mr.  Pigott's  Act, 


it  was  sufficient  if  the  convejance 
to  the  tenant  to  the  praecipe  ap- 
peared to  be  executed  before  the 
end  of  the  term  in  which  the  re- 
covery was  suffered ;  1  Prest.  Con. 
61  et  Beq.;  Goodright  d.  Burton 
V.  Highy,  6  T.  Rep.  177.  Reco- 
veries, being  in  form  judicial 
proceedings,  could  only  be  suffered 
m  term  time. 
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in  tlie  manner  before  mentioned,  on  which  a  regular  writ 
was  directed  to  the  sheriff  to  put  the  demandant  into 
possession  (r).  The  proceedings,  as  may  be  supposed, 
necessarily  passed  through  numerous  hands,  so  that 
mistakes  were  not  unfrequeiitly  made,  and  great  ex- 
pense was  always  incurred  {s).  To  remedy  this  evil, 
an  Act  of  Parliament  {t)  was  accordingly  passed  in  the 
year  1833,  on  the  recommendation  of  the  commissioners  ' 
on  the  law  of  real  property.  This  Act,  which  in  the  ^^^y^^^f^ 
wisdom  of  its  design,  and  the  skill  of  its  execution,  is 
quite  a  model  of  legislative  reform,  abolished  the  whole 
of  the  cumbrous  and  suspicious-lpoking  machinery  of 
common  recoveries.  It  has  substituted  in  their  place 
a  simple  deed,  executed  by  the  tenant  in  tail  and  in- 
rolled,  formerly  in  the  Court  of  Chancery,  and  now  in 
the  Central  Office  of  the  Supreme  Qourt  (u) :  by  such  a 
deed,  a  tenant  in  tail  in  possession  is  now  enabled  to 
dispose  of  the  lands  entailed  for  an  estate  in  fee 
simple;  thus  at  once  defeating  the  claims  of  his  issue, 
and  of  all  persons  having  any  estates  in  remainder  or 
reversion. 

A  common  recovery  was  not,  in  later  times,  the  only 
way  in  which  an  estate  tail  might  be  barred.  There 
was  another  assurance  as  effectual  in  defeating  the 
claim  of  the  issue,  though  it  was  inoperative  as  to  the 
remainders  and  reversion.  This  was  a  fine.  The  nature 
of  a  tine  and  its  effect  in  barring  all  claims  to  the  land  a  flne. 
not  made  within  a  year  and  a  day  afterwards  has  been 
previously  explained  (a?).     If    a  fine  were  levied   of 

(r)  Cruise  on  Recoveries,  cb.  1,         {u)  The  inrolmeni  must  be  with- 

p.  12.  in  six  calendar  months  after  the 

(«)  See  1st  Report  of  Real  Pro-  execution;  sect.  41.     See  sect.  74; 

perty  Commissioners,  25.  stats.    86  A  37  Vict.  c.  66,  ss.  16, 

(t)  "An  Act  for  the  abolition  of  77  ;   42  and  48  Vict.  c.   78 ;   Rules 

fines  and  recoveries,   and  for  the  of  the  Supreme  Court,  1888,  Ord. 

sabstitution  of  more  simple  modes  LXI.  r.  9. 

of  assurance."     Stat.  8&4Will.  {x)  Ante,    pp.    68,     n.  (^),    87, 

IV.  c.  74,  drawn  by  Mr.   Brodie  ;  n.  (j7). 
1  Hayes's  Conveyancing,  155. 
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entailed  lands,  the  rights  of  the  issne  and  of  those  to 
whom  the  reversion  belonged,  were  expressly  saved  by 
the  statute  Dt  Donia  {]/)  from  being  barred  under  the 
old  doctrine  of  non-claim.  The  power  of  barring 
future  claims  was  taken  from  fines  in  the  reign  of 
Edward  III.  {z) ;  but  it  was  again  restored,  with  an 
extension  however  of  the  time  of  claim  to  five  years, 
by  statutes  of  Richard  III.  (a)  and  Henry  VII.  (h) ;  by 
which  statutes  also  provision  was  made  for  the  open 
proclamation  of  all  fines  several  times  in  Court,  during 
which  proclamation  all  pleas  were  to  cease;  and  in 
order  that  a  fine  might  operate  as  a  bar  after  non- 
claim  for  five  years,  it  was  necessary  that  it  should  be 
levied  with  proclamations  {c).  A  judicial  construction  of 
the  statute  of  Henry  VII.  (rf),  quite  apart,  as  it  should 
seem,  from  its  real  intention  («),  gave  to  a  fine  by  a  tenant 
in  tail  the  force  of  a  bar  to  his  issue  after  non-claim  by 
them  for  five  years  after  the  fine;  and  this  construction 
was  confirmed  by  a  statute  of  the  reign  of  Henry  VIII., 
which  made  the  bar  immediate  (/*).  Since  this  time 
the  effect  of  fines  in  barring  an  entail,  so  far  as  the 
issue  were  concerned,  remained  unquestioned  till  their 
abolition ;  which  took  place  at  the  same  time,  and  by 
the  same  Act  of  Parliament  (y),  as  the  abolition  of 
common  recoveries.    A  deed  inroUed  in  the  Central 


li 


fy)  Stat.  ISEdw.  I.e.  1. 

[z)  Stot.  84£dw.  III.  c.'16j  a 
cnrious  specimen  of  the  coocise- 
ness  of  ancient  Acts  of  Parliament. 
This  is  the  whole  of  it:  "Also  it 
is  accorded  that  the  plea  of  non- 
claim  of  fines,  which  zrom  hence- 
forth shall  be  levied,  shall  not  be 
taken  or  holden  for  any  bar  in 
time  to  come.'' 

(a)  iRich.  III.  c.  7. 

(b)  4  Hen.  VII.  c.  24 ;  see  also 
Stat.  81  Eliz.  c.  2. 

(c)  By  Stat.    11    &  12  Vict.  c. 
70,   all  fines   heretofore  levied  in 
the  Court  of  Common  Pleas  shall 
be   conclasively  deemed   to    have 


been  levied  with  proclamations, 
and  shall  have  the  force  and  effect 
of  fines  with  proclamations. 

(d)  Bro.  Abr.  tit.  Fine,  pi.  1  ; 
Dyer,  8  a;  Co.  Litt.  121  a,  n.  (1); 
Cruise  on  Fines,  178. 

(e)  4  Reeve's  Hist.  Eng.  Law, 
135,  188;  1  Hallam's  Const.  Hist. 
14,  17.  The  deep  designs  attri- 
buted by  Blackstone  (2  Black. 
Gomm.  118,  354)  and  some  others 
to  Henry    VII.   in    procuring  the 

Eassing  of  this  statute,  are  shown 
y  the  above  writers  to  have  most 
probably  had  no  existence. 
(/)  82  Hen.  VIII.  c.  86. 
(^)  8  A  4  Will.  IV.  c.  74. 
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Office  of  the  Supreme  Court  (A)  is  now  Bubstitnted,  as 
well  for  a  fine,  as  for  a  common  recovery. 

Although  strict  and  continuous  entails  have  long 
been  virtually  abolished,  their  remembrance  seems  still 
to  linger  in  many  country  places,  where  the  notion  of 
heir  landy  that  must  perpetually  descend  from  father  to 
son,  is  still  to  be  met  with.  It  is  needless  to  say  that 
such  a  notion  is  quite  incorrect.  In  families  where  the 
estates  are  kept  up  from  one  generation  to  another, 
settlements  are  made  every  few  years  for  this  purpose ;  Settlements. 
thus  in  the  event  of  a  marriage,  a  life  estate  merely  is 
given  to  the  husband  ;  the  wife  has  an  allowance  for 
pin-money  during  the  njarriage,  and  a  rent-charge  or 
annuity  by  way  of  jointure  for  her  life,  in  case  she 
should  survive  her  husband.  Subject  to  this  jointure, 
and  to  the  payment  of  such  sums  as  may  be  agreed  on 
for  the  portions  of  the  daughters  and  younger  sons  of 
the  marriage,  the  eldest  son  who  7nxiy  he  horn  of  the 
marriage  is  made  hy  the  settle^nent  tenant  in  tail.  In 
case  of  his  decease  without  issue,  it  is  provided  that  the 
second  son,  and  then  the  third,  should  in  like  manner 
be  tenant  in  tail ;  and  so  on  to  the  others ;  and  in  de- 
fault of  sons,  the  estate  is  usually  given  to  the  daughters. 
By  this  means  the  estate  is  tied  up  till  some  tenant 
in  tail  attains  the  age  of  twenty-one  years;  when  he 
is  able,  with  the  consent  of  his  father,  who  is  tenant 
for  life,  to  bar  the  entail  with  all  the  remainders. 
Dominion  is  thus  again  acquired  over  the  property, 
which  dominion  is  usually  exercised  in  a  re-settlement 
on  the  next  generation ;  and  thus  the  property  is  pre- 
served in  the  family.  Primogeniture,  therefore,  as  it  Primogeni- 
obtains  among  the  landed  gentry  of  England,  is  a 
custom  only,  and  not  a  right;  though  there  can  be  no 
doubt  that  the  custom  has  originated  in  the  right,  which 

(A)  State.   86  k  87  Vict.  c.  66,      Rules  of  the  Supreme  Court,  1888, 
M.  16,  77;  42  A;  48  Vict.    c.   78;      Ord.  LXI.  r.  9. 
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was  enjoyed  by  the  eldest  son,  as  heir  to  his  father,  in 
those  days  when  estates  tail  could  not  be  barred.  Primo- 
geniture, as  a  custom,  has  been  the  subject  of  much 
remark  (i).  Where  family  honours  or  family  estates 
are  to  be  preserved,  some  such  device  appears  necessary. 
But,  in  other  cases,  strict  settlements  of  the  kind  re- 
ferred to  seem  fitted  rather  to  maintain  the  posthumous 
pride  of  present  owners,  than  the  welfare  of  futni-e 
generations.  The  policy  of  the  law  i^now  in  favour  of 
the  free  disposition  of  all  kinds  of  property ;  and  as  it 
allows  estates  tail  to  be  barred,  so  it  will  not  permit  the 
object  of  an  entail  to  be  accomplished  by  other  means, 
any  further  than  can  be  done  by  giving  estates  to  the 
unborn  children  of  living  persons.  Thus  an  estate 
given  to  the  children  of  e^n  uniom  child  would  be  ab- 
A  perpetuity,  solutely  void  (j).  The  desire  of  individuals  to  keep  up 
their  name  and  memory  has  often  been  opposed  to  this 
rule  of  law,  and  many  shifts  and  devices  have  from  time 
to  time  been  tried  to  keep  up  a  perpetual  entail,  or 
something  that  might  answer  the  same  end  (k).  But 
such  contrivances  have  invariablv  been  defeated ;  and 
no  plan  can  be  now  adopted  by  which  lands  can  with 
certainty  be  tied  up,  or  fixed  as  to  their  future  desti- 
nation, for  a  longer  period  than  the  lives  of  existing 
persons  and  a  term  of  twenty-one  years  after  their 
decease  (Q. 


1 
y 


sj      When  the  Whenever  an  estate  tail  is  not  an  estate  in  posses- 

pfece^ded  by  a  ^ion,  but  is  preceded  by  a  life  interest  to  be  enjoyed  by 

fife  interest. 


(0  See  2  Adam  Smith's  Wealth 
of  NatioDB,  181,  M'Culloch's  edi- 
tion; and  M'Culloch's  n.  zix., 
vol.  4,  p.  441.  See  also  Trait6s 
de  Legislation  Civile  et  P6nale, 
ouvrage  extrait  des  Manuscrits 
de  Bentbam,  par  Dumont,  torn.  1, 
p.  807. 

(J)  Hay  y.  Earl  qf  Coveniry,  8 
T.   Rep.  86;  BrudefieU  t.  EhoM^ 


1  East.  452;  WhUby  v.  MUeheU, 
44  Ch.  D.  85. 

(k)  See  Fearne's  Contingent  Re- 
mainders, 258  ^  seq./  Main- 
waring  V.  Baxter^  5  Ves.  458. 

(0  Fearne's  Contingent  Re- 
mainders, 480  tt  Uq.  The  period 
of    gestation  is  also    included,    if 

festation  exist;  Caddl  v.  Pulm^r^ 
Bligb,  N.  S.  202. 
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some  other  person  prior  to  the  possession  of  the  lands 
bv  the  tenant  in  tail,  the  power  of  such  tenant  in  tail 
to  acquire  an  estate  in  fee  simple  in  remainder  ex- 
pectant on  the  decease  of  the  tenant  for  life  is  subject 
to  some  limitation.     In  the  time  when  an  estate  tail,  The  confeur- 

11  J  1      1  •  1111111      renceoithe 

together  with  the  reversion,  could  only  be  barred  by  first  tenant 
a  recovery,  it  was  absolutely  necessary  that  the  first  qu'ired.liS^ 
tenant  for  life,  who  had  the  possession  of  the  lands, 
should  concur  in    the  proceedings;  for  no  recovery 
could  be  suffered,  unless  on  a  feigned  action  brought 
against  the  tenant  seized  of  the  freehold  (m).     This 
technical  rule  of  law  was  also  a  valuable  check  on  the 
tenant  in  tail  under  every  ordinary  settlement  of  landed 
property ;  for,  when  the  eldest  son  (who,  as  we  have 
seen,  is  usually  made  tenant  in  tail)  "came  of  age,  he 
found    that,  before   he   could   acqnihd   the   dominion 
expectant  on  the  decease  of  his  father,  the  tenant  for 
life,  he  must  obtain  from  his  father  consent  for  the  pur- 
pose.    Opportunity  was  thus  given  for  providing  that 
no  ill  use  should  be  made  of  the  property  (n).     When 
recoveries  were  abolished,  the  consent  formerly  required 
was  accordingly  still  preserved,  with  some  little  modi- 
fication.    The  Act  abolishing  recoveries  has  established 
the  office  o( protectory  which  almost  always  exists  during  prot^to^^ 
the  continuance  of  such  estates  under  the  settlement  as 
may  precede  an  estate  tail.      And  the  consent  of  the  His  consent 
protector  is  required  to  be  given,  either  by  the  same  blr^re-*^  *° 
deed  by  which  the  entail  is  barred,  or  by  a  separate  J^yerafoos*"*^ 
deed,  to  be  executed  on  or  before  the  day  of  the  execu- 
tion of  the  foisner,  and  to    be   also  inrolled  in   the 
Central  Office  of  the  Supreme  Court  at  or  previously  to 
the  time  of  the  enrolment  of  the  deed  which  bars  the 
entail  (o).     Without  such  consent  the  remainders  and 

(m)  Cniise  on    RecoTeries,   21.  (0)  Stats.  8  A4Wi]l.  IV.  c.  74^ 

See,  however,  stat.  14  Geo.  II.  c.  ss.  42—47  :  86  A  87  Vict  c.   66, 

ao.  ss.  16,  77  ;  42  A  48  Vict.   c.  78 ; 

(n)    See   First    Report   of   Real  Rules  of  the  Supreme  Court,  1888, 

Property  CommiBsioners,  p.  82.  Ord.  LXI.  r.  9 . 

W.R.P.  H 
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The  issue  may 
be  barred 
without  pro- 
tector's 
ooDseDt. 


Base  fee. 


Estate  tail  in 
possession . 


Life  estate 
under  prior 
deed  or  will. 


reversion  cannot  be  barred  (p).  In  ordinary  cases  the 
protector  is  the  first  tenant  for  life  under  the  settlement, 
in  analogy  to  the  old  law  (q) ;  but  a  power  is  given  by 
the  Act,  to  any  person  entailing  lands,  to  appoint,  in 
the  place  of  the  tenant  for  life,  any  number  of  persons, 
not  exceeding  three,  to  be  together  protector  of  the 
settlement  during  the  continuance  of  the  preceding 
estates  (r) ;  and,  in  such  a  case,  the  consent  of  such 
persons  only  need  be  obtained  in  order  to  effect  a 
complete  bar  to  the  estate  tail,  and  the  remainders  and 
reversion.  The  protector  is  under  no  restraint  in  giving 
or  withholding  his  consent,  but  is  left  entirely  to  his  own 
discretion  (s).  If  he  should  refuse  to  consent,  the  tenant 
in  tail  may  still  bar  his  own  issue ;  as  he  might  have 
done  before  the  Act  by  levying  a  fine;  but  he  cannot 
bar  estates  in  remainder  or  reversion.  The  consequence 
of  such  a  limited  bar  is,  that  the  tenant  acquires  a  dis- 
posable estate  in  the  land  for  so  long  as  he  has  any 
issue  or  descendants  living,  and  no  longer ;  that  is,  so 
long  as  the  estate  tail  would  have  lasted  had  no  bar 
been  placed  on  it.  This  is  called  a  base  fee.  But,  when 
his  issue  fail,  the  persons  having  estates  in  remainder 
or  reversion  become  entitled.  When  the  estate  tail  is 
in  possession,  that  is,  when  there  is  no  previous  estate 
for  life  or  otherwise,  there  can  very  seldom  be  any 
protector  (^),  and  the  tenant  in  tail  may,  at  any  time 
by  deed  duly  inrolled,  bar  the  entail,  remainders  and 
reversion,  at  liis  own  pleasure.  And  where  a  previous 
estate  for  life  exists,  it  does  not  confer  the  office  of 
protector,  unless  it  be  created  by  the  same  settlement 
which  created  the  estate  tail ;  so  that  a  tenant  in  tail 
in  remainder  expectant  on  an  estate  for  life,  created  by 
some  prior  deed  or  will,  may  bar  the  entail,  remainders 


(p)  Stat.  8  A  4  WiU.  IV.   c.  74, 
88.  84,  85. 
(q)  Sect.  22. 
(r)  Sect.  82. 


IS 


(«)  Sects.  86,  87. 

(t)  See  Sugd.  Vend.  A  Pur.  599, 
lltb  ed. 


L 
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services . 
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and  reversion,  without  the  consent  of  the  tenant  for 
life  under  such  prior  deed  or  will  (u). 

The  above-mentioned  right  of  a  tenant  in  tail  to  bar  Estate  tail 
the  entail  is  subject  to  a  few  exceptions ;  which,  though  tLe  Crowo  as 
of  not  very  frequent  occurrence,  it  may  be  as  well  to  puwT'^*'^  ^ 
mention.  And,  first,  estates  tail  granted  by  the  Crown 
as  the  reward  for  public  services  cannot  be  barred  so 
long  as  the  reversion  continues  in  the  Crown.  This 
restriction  was  imposed  by  an  Act  of  Parliament  of  the 
reign  of  Henry  VIII.  (t)),  and  it  has  been  continued  by 
the  Act  by  which  fines  and  recoveries  were  abolished  (a?). 
There  are  also  some  cases  in  which  entails  have  been 
created  by  particular  Acts  of  Parliament,  and  cannot 
be  barred. 

Again,  an  estate  tail  cannot  be  barred  by  any  person  Tenant  in  tail 
who  is  tenant  in  tail  after  poaaihUity  of  issue  extincL-^^^^^;^ 
This   can  only   happen  where  a  person  is  tenant  intiMH?!- 
special  tail.     For  instance,  if  an  estate  be  given  to  a 
man  and  the  heirs  of  his  body  by  his  present  wife ; 
in  this  case,  if  the  wife  should  die  without  issue,  he 
would  become  tenant  in  tail  after  possibility  of  issue 
extinct  (y)  ;  the  possibility  of  his  having  issue  who  could 
inherit  the  estate  tail  would  have  become  extinct  on  the 
death  of  his  wife.     A  tenancy  of  this  kind  can  never 
arise  in  an  ordinary  estate  in  tail^eneral  or^  tail  male ;    y  ^' 
for,  so  long  as  a  person  lives,  the  law  considers  that  the 
possibility  Df  issue  continues,  however  improbable  it 
may  be  from  the  great  age  of  the  party  (z).      Tenants 
in  tail  after  possibility  of  issue  extinct  were  prohibited 
from  suffering  common  recoveries  by  a  statute  of  the 

(«)  Berrington  t.  ScoU^  Ezch.  New  Cases,  27. 

18tb    Januarj,    1875;    82    L.    T.,  (y)    Litt.   ss.   82,   88;   2  Black. 

N.  8.  125.  Coram.  124. 

(0)SUt.    84  &  85  Hen.   VIII.  c.  (2)  Litt.  s.  84;  Co.  Litt.   40  a; 

20 ;  Cruise  on  Recoveries,  818.  2    Black.    Comm.     125;     Jee    y. 

(x)  SUt.  8  Ic  4  Will.  IV.   c.  74,  Audlejf,  1  Cox,  824. 
B.  18;   Duke  of  Qraftoff!%  oaee,  6 
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reign  of  Elizabeth  (a),  and  a  similar  prohibition  is 
contained  in  the  Act  for  the  Abolitition  of  Fines  and 
Eecoveries  (J).  But,  as  we  have  before  remarked  (c), 
tenancies  in  special  tail  are  not  now  common.  In 
modern  times,  when  it  is  intended  to  make  a  provision 
for  the  children  of  a  particular  marriage,  estates  are 
given  directly  to  the  unborn  children,  which  take  effect 
as  they  come  into  existence :  whereas  in  ancient  times, 
as  we  shall  hereafter  see  {d),  it  was  not  lawfal  to  give 
any  estate  directly  to  an  unborn  child. 

The  last  exception  is  one  that  can  only  arise  in  the 
case  of  grants  and  settlements  made  before  the  passing 
of  the  Act  for  the  Abolition  of  Fines  and  Recoveries ; 
for  the  future  it  has  been  abolished.  It  relates  to 
women  who  are  tenants  in  tail  of  lands  of  their  hns- 
Tenant  in  tail  bands,  or  lands  given  by  any  of  his  ancestors.  After 
rfc^ro«Mton<    ^j^^  decease  of  the  husband,  a  woman  so  tenant  in  tail 

ex  provisione  viri  was  prohibited  by  an  old  statute  {e) 
from  suffering  a  recovery  without  the  assent,  recorded 
or  inrolled,  of  the  heirs  next  inheritable  to  her,  or  of 
him  or  them  that  next  after  her  death  should  have  an 
estate  of  inheritance  (that  is,  in  tail  or  in  fee  simple), 
in  the  lands :  she  was  also  prohibited  from  levying  a 
fine  under  the  same  circumstances  by  the  statute  which 
confirmed  to  fines  their  force  in  other  cases  (/").  This 
kind  of  tenancy  in  tail  very  rarely  occurs  in  modern 
practice,  having  been  superseded  by  the  settlements  now 
usually  made  on  the  unborn  children  of  the  marriage. 

An  estate  taU  It  is  important  to  observe  that  an  estate  tail  can 
barred  by  will  only  be  barred  by  an  actual  conveyance  by  deed,  duly 
or  contrac .     j^j-qU^^  according  to  the  Act  of  Parliament  by  which  a 

(a)  HEliz.  c.  8.  tingent  Remainder. 

(ft)  8  &  4  Will.  IV.  c.  74,  8. 18,  (e)  11  Hen.  VII.  c.  20. 

{c)  Ante,  p.  85.  (/)  Stat.  82  Hen.  VIII.  c.   8«, 

(a)  See  the  Chapter  on  a  Con-  s.  2. 
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deed  was  sabstittlted  for  a  common  recovery  or  fine  (A). 
Thns  every  attempt  by  a  tenant  in  tail  to  leave  the 
lands  entailed  by  his  will  (t),  and  every  contract  to  sell 
them,  not  completed  in  his  lifetime  by  tlie  proper  bar  (k), 
^will  be  null  and  void  as  against  his  issue  claiming 
under  the  entail,  or  as  against  the  remaindermen  or 
reversioners  (that  is,  the  owners  of  estates  in  remainder 
or  reversion),  should  there  be  no  such  issue  left. 


We  see  then    that   the   most  important  right    of  Powers  of 

T        ^  •         ji_  J.  j.«x'i«i-'  ^    alienation 

alienation  enjoyed  by  a  tenant  m  tail  is  his  power  to  exercisable 
bar  the  entail  by  deed  inrolled,  and  so  acquire  the  feobal^n^gthe 
simple  with  all  its  attendant  advantages  (Z).  A  tenant  ®°^*^* 
in  tail,  as  such,  has  however  certain  limited  powers  of 
alienation,  which  he  may  exercise  without  barring  the 
entail.  By  the  common  law,  any  disposition  of  his  lands 
made  by  a  tenant  in  tail  will  hold  good  during  his 
life  (m).  And  he  is  by  statute  (n)  empowered  to  make 
certain  dispositions  which  will  bind  his  issue,  as  well  as 
the  reversioners  or  remaindermen.  The  Act  for  the  Abo- 
lition of  Fines  and  Recoveries  empowers  every  tenant 
in  tail  in  possession  to  make  leases  by  deed,  without  the 
necessity  of  inrolment,  for  any  term  not  exceedi ng  twenty- 
one  years,  to  commence  from  the  date  of  the  lease,  or 
from  any  time  not  exceeding  twelve  calendar  months 
from. the  date  of  the  lease,  where  a  rent  shall  be  there- 
by reserved,  which,  at  the  time  of  granting  such  lease, 
Bhall  be  a  rack-rent  {o),  or  not  less  than  five  sixth  parts 

{h)  JPkaooek  r.  Eattland,  L.  R.,  (n)   Stat.  82   Hen.   YIII,  c.   28, 

10  fiq.  17.  repealed    bj  slat.   19  k  20  Vict 

U)   Cro.    Eliz.    805:     Co.    Litt.  c.   120,   s.  85,   gave  to  tenants  in 

Ilia;    Stat.  Z  k  ^  will.   lY.   c.  tail  a  limited  power  to  make  leases 

74,  8.  40.  binding  on  their  issue  only;   see 

(k)    Bac.    Abr.    tit.    EsUte    in  Co.   Lut.  44  a,  45  b ;    2    Black. 

Tail  (D);  Stat  8  A  4  Will.  IV.  c.  Comm.    319;     Bac.    Abr.    Leases 

74,  s.  40.  and  Terms  for  Years  (D)  2. 
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I)  AnU,  pp.  62,  85,  98.  (o)  '*  Rack-rent  is  onlj  a  rent  of 

in)    Lit.    sfl.    595—600,     606—     the  full  value  of  the  tenement,  or 
,  649,  650.  near  it'';  2  Black.  Comm.  48. 
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of  a  rack-rent  (j>).  And  under  the  Settled  Estates  Act, 
1877  (q\  a  tenant  in  tail  in  possession  has  the  same 
power  of  leasing  as  is  thereby  given  to  a  tenant  for  life. 
The  Settled  Land  Act,  1882  (r),  now  gives  the  powers 
of  a  tenant  for  life  under  that  Act  to  each  of  the 
following  persons,  when  his  estate  or  interest  is  in 
possession : — 

(a)  A  tenant  in  tail,  including  a  tenant  in  tail  who  is 
by  Act  of  Parliament  restrained  from  barring  or  defeat- 
ing his  estate  tail,  and  although  the  reversion  is  in  the 
Crown  («),  and  so  that  the  exercise  by  him  of  his  powers 
under  this  Act  shall  bind  the  Crown,  but  not  including 
such  a  tenant  in  tail  where  the  land  in  respect  whereof 
he  is  so  restrained  was  purchased  with  money  provided 
by  Parliament  in  consideration  of  public  services ; 

(b)  A  person  entitled  to  a  base  fee  (t),  although  the 
reversion  is  in  the  Crown,  and  so  that  the  exercise 
by  him  of  his  powers  under  this  Act  shall  bind  the 
Crown ; 

(c)  A  tenant  in  tail  after  possibility  of  issue  ex- 
tinct (u). 

The  eflEect  of  these  provisions  is  that  every  tenant  in 
tail  in  possession  (with  the  exception  above  specified) 
may  grant  all  such  leases  as  a  tenant  for  life  may  grant 
Sale  and  Under  the  Settled  Land  Act,  1882,  and  also  may  sell 
exc  ange.  ^^  exchange  his  land  under  that  Act  without  the 
necessity  of  barring  the  entail.  But  in  such  cases  the 
proceeds  of  a  sale,  and  any  capital  money  arising  upon 
the  grant  of  a  lease,  and  any  land  taken  in  exchange, 
will  become  subject  to  the  entail.  Leases  and  sales 
under  the  Settled  Land  Act  will  be  explained  in  the 
next  chapter. 

(p)  Stat.  8  A  4  Will.  IV.  c.  74,  (r)  Stat.   45  A  46    Vict,   c.  88, 

ss.  16,  40,  41.  8.  68.  8ub-8. 1  (i.),  (iii.),  (vii.);  Wil- 

(g)  Stat.  40  St  41  Vict.  c.  18,  s.  liams's     ConveyaDciDg     Statutes, 

46,  replacing  stat.  19  St  20  Vict.  861—864. 

c.   120,   8S.    82,   88.     See  atat.  68  (9^  See  an^,  p.  99. 

Vict.  c.  5,  8. 122,  as  to  leases  of  the  (t)  AnU,  p.  98. 

lauds  of  a  lunatic  tenant  in  tail.  (u)  Ante^  p.  99. 
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As  regards  the  right  of   free  enjoyment,  a  tenant  Free 
in   tail  is  on  an  equal    footing  with  a   tenant  in   fee®°^°^™®° 
simple  {x) ;  he  may  cut  down  timber  for  his  own  benefit, 
and  commit  what  waste  he  pleases,  without  the  neces-  Waste, 
sity  of  barring  the  entail  for  the  purpose  (y). 


If  a  tenant  in  fee  simple  make  a  gift  of  his  lands  for  Tenure  of 

M  .11        Ml    1  11  estate  tail. 

an  estate  tail,  a  tenure  will  still  be  created  between 
donor  and  donee ;  for  the  statute  of  Quia  Mnptores 
only  prohibits  subinfeudation  upon  gifts  of  land  in  fee 
simple  (s).  And  upon  the  creation  of  such  a  tenure, 
any  services  or  rent  might  be  reserved  (a).  But  as 
estates  tail  have  from  the  earliest  times  been  chiefly 
used  for  the  purpose  of  family  settlement  (5),  it  has 
long  been  unusual  specially  to  subject  tenants  in  tail  to 
performance  of  service  or  payment  of  rent.  If  no 
services  were  specially  reserved  on  a  gift  in  tail  the 
donee  held  of  the  donor  by  the  same  services  as  the 
latter  held  of  his  superior  lord,  except  in  the  case  of  a 
gift  in  frank-marriage  (c).  Thus  in  the  days  of  military 
tenures,  tenants  in  tail  might  be  subject  to  homage, 
aids,  and  the  lord's  rights  of  wardship  and  marriage,  as 
well  as  tenants  in  fee  simple  (d).  These  burdens  were 
abolished  in  1645,  as  we  have  seen  {e).  An  oath  of 
fealty  ishowever  still  incident  to  the  tenure  of  an  estate  peaity. 
tail :  but,  as  in  other  cases,  it  is  never  exacted  (^). 

It  has  been  observed  that,  in  ancient  times,  estates  Forfeiture 
tail  were  not  subject  to  forfeiture  for  high  treason  beyond 
the  life  of  the  tenant  in  tail  (y).     This  privilege  they 

(x)  Ant€,jp,  75.  (b)  AnU^  p.  64,  86,  96. 

ly)  Co.   Litt   224  a;    2    Black.  (c)  Litt.  s.  19;  seean^,  p.  64. 

Comm.   115;    Ca.   t.   Talb.   16;  8  {d)  Litt.  ss.   90,  103;  Go.  Litt. 

Madd.  581;  Job.  752.  28  a,  76  a  b,  77  a ;  8  Rep.  166; 

(s)  Stat.   18  Edw.  I.  c.  1,  cmUy  cmU,  pp.  44,  45. 

p.  88;    Kitchen    on   Courts,  410,  («)  u4n^0,  p.  51. 

Watk.  Desc.   p.  4,  n.  (m),  pp.  11,  (/)  Litt.  s.  91 ;  Co.  Litt.  67  b, 

12,  4th  ed.  68  b,  n.  (5). 

(a)  Co.  Litt.  28  a.  (g)  Ante,  p.  88. 


104 


OF  CORPOREAL  HEBBDITAM£KTS. 


Attainder. 


were  deprived  of  by  an  Act  of  Henry  VTII.  (A),  by  whieh 
all  estates  of  inheritance  (under  which  general  words 
estates  tail  were  covertly  included)  were  declared  to  be 
forfeited  to  the  king  upon  any  conviction  of  high 
treason  (t).  The  attainder  (k)  of  the  ancestor  did  not 
of  itself  prevent  the  descent  of  an  estate  tail  to  his 
issue,  as  they  claimed  from  the  original  donor  per 
formam  doni  (T) ;  and,  therefore,  on  attainder  for  felony 
(other  than  treason),  an  estate  tail  still  descended  to 
the  issue.  As  we  have  seen  (m),  forfeiture  for  treason 
and  attainder  were  abolished  in  1870. 


estate  tail. 


Hasbaad  In  addition  to  the  liabilities  above  mentioned  are  the 

^  rights  which  the  marriage  of  a  tenant  in  tail  confers  on 

the  wife,  if  the  tenant  be  a  man,  or  on  th^  iiusband,  if 
the  tenant  be  a  woman  ;  an  account  of  which  will  be 
contained  in  a  future  chapter  on  the  relation  of  husband 
Descent  of  AD  and  wife.  But,  sabject  to  these  rights  and  liabilities, 
an  estate  tail,  if  not  duly  barred,  will  descend  to  the 
issue  of  the  donee  in  due  course  of  law  ;  all  of  whom 
will  be  necessarily  tenants  in  tail,  and  wiU  enjoy  the 
same  powers  of  disposition  as  th^ir  ancestor,  the  original 
donee  in  tail.  The  course  of  descent  of  an  estate  tail  is 
similar,  so  far  as  it  goes,  to  that  of  an  estate  in  fee 
simple,  an  explanation  of  which  the  reader  will  find  in 
the  ninth  chapter. 


(A)  Stot  26  Hen.  VIII,  c.  18, 
B.  5;  see  also  5  A  6  Edw.  VI.  c. 

11,8.9. 

(%)  2  Black.  Comm.  118. 
{h)  AnU,  p.  46. 


(l)  8  Rep.  10;  8  Rep.  165  b; 
Gro.  Eliz.  28:  4  BlaoL  Comm. 
885. 

(m)  AtUe^  p.  52. 


CHAPTER  IV. 

OF  AN  ESTATE  FOR  LIFE. 

Having  examined  freehold  estates  of  inheritance  in 
fee  simple  and  fee  tail,  let  us  proceed  to  consider  free- 
hold estates  not  of  inheritance  (a),  the  chief  of  which 
is  an  estate  for  life.  This  gives  the  tenant  the  right  to 
hold  the  lands  during  his  life  :  but  his  interest  therein 
ceases  at  his  death,  and  does  not  pass  to  his  heirs  or 
other  representatives.  In  connection  with  the  gift  of  a 
life  estate,  we  may  notice  an  ancient  rule  of  law,  which 
has  come  down  to  us  from  Bracton's  day,  that  if  a  grant  a  grant  to 
of  land  be  made  to  a  man,  without  further  words  ex-  confers  on?/a 
pressly  conferring  on  him  an  estate  transmissible  to  his  ^'®  ®****®- 
heirs,  he  takes  an  estate  for  life  only  (J).  At  the  pre- 
sent day  we  are  so  used  to  the  transmission  of  the 
rights  arising  from  act  or  agreement  between  one  man 
and  another,  that  we  are  apt  to  regard  as  exceptional 
any  case,  in  which  the  legal  relations  so  created  are  not 
extended  to  the  parties'  representatives  after  their 
death.  But  in  the  days  of  the  early  common  law  it 
was  rather  presumed  that  the  legal  relations,  into  which 
men  entered  by  their  own  act,  were  personal  to  them- 
selves, unless  the  contrary  were  expresed  (c).  In  those 
days,  moreover,  when  subinfeudation  prevailed  {d),  gifts 

(a)  AnU,  p.  60.  170  a  b,  192  b,  194  b,  199  a,  218  b, 

{h}  Bract,     fo.     27     a,    92    b,  268  b.     Compare   the   earlj   cod- 

268     a;     Bracton's    Note    Book,  ception  of  contract  and  wrong  as 

oases  1285,   1811;  Fleta,  fo.  198;  matters  personal  to  those  between 

Litt.   88.  1,288;  Co.  Litt.    42   a;  whom  the  obligation  was  created; 

2    Black.    Gomro.  121;  Lucas  v.  Williams   on    Personal    Property, 

BrandMh,  28  Beav.  274.  10  and  note  (/),  18th  ed. 

(e)  See  Bract,  fo.  26  b,  101  a,  {d)  AnU,  p.  87. 
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of  land  were  not  interpreted  (a)  upon  the  principle  sub- 
sequently established,  that  every  grant  is  to  be  con- 
strued most  strongly  against  the  grantor  (y*).  And  I 
do  not  suppose  that  it  shocked  the  common  sense  of 
Bracton's  time  {g\  that  a  gift  of  land  to  one  by  name 
would  give  him  the  land  as  long  as  he  could  live  to 
enjoy  it ;  but  would  give  him  no  fee  (A),  unless  it  were 
expressed  that  his  heirs  should  succeed  him. 

However  reasonable  such  a  construction  may  have 
been  when  gifts  of  land  were  rarely  made  by  a  transfer 
of  the  donor's  whole  interest  (t),  the  rule  in  question 
had  ceased  to  accord  with  the  common  sense  of  laymen, 
by  the  time  that  an  estate  in  fee  simple  had  become 
practically  equivalent  to  absolute  ownership  (Jc).  Never- 
theless the  rale  remained  a  dry  technicality  embedded 

often'defeated  ^^  *^^  ^^'     ^^  ^^^®^  remarkable  effect  was  its  frequent 
testator's        defeat  of  the  intentions  of  unlearned  testators  (A,  who, 

iDtentiODs.         ,  \  j^  f 

in  leaving  their  lands  and  hoases  to  the  objects  of  their 
bounty,  were  seldom  aware  that  they  were  conferring 
only  a  life  interest ;  though  if  they  extended  the  gift  to 
the  heirs  of  the  parties,  or  happened  to  make  use  of  the 
word  estate,  or  some  other  such  technical  term,  their 
gift  or  devise  included  the  whole  extent  of  the  interest 
they  had  power  to  dispose  of.  "  Generally  speaking," 
said  Lord  Mansfield  (7ai),  ''  no  common  person  has  the 


(e)  See  Bract,  fo.  48  a. 

(/)  Co.   Litt.  86  a,  48  a;  Shep. 

Toach.    88;    Doe    d.    Davies    v. 

WUliamB,     1      H.      Black.      25; 

Broom's  Legal    Maxims,  594,  6th 

ed. 

{jf^  If  it  had,  I  think  Bracton 
would  probably  haye  said  so.  Adt- 
one  who  reads  Bracton's  remarKs 
(fo.  440  h)  on  the  hardship  of  the 
impossibility  of  obtaining  final 
jaagmeut  in  default  of  appearance 
in  a  personal  action  (a  nardship 
first  removed  in  1882,  see  Williams 
on  Personal  Property,  4,  n.   (ib). 


18th  ed.),  must  be  convinced  that 
he  was  no  pedant  of  the  dark  ages, 
but  an  enlightened  critic  of  the 
law,  who  could  appreciate  the 
harshness  of  a  technical  rule,  and. 
what  is  more,  suggest  a  sound 
reform. 

(A)  AnU^  p.  18. 

(t)  AnU,  p.  87. 

Ik)  Ante,  pp.  26,  62. 

(Z)  2  Jarman  on  Wills,  267,  4tb 
ed.,  and  the  cases  there  cited. 

(m)  In  Eogan  y.  Jaeksofif  Cowp. 
806. 
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smallest  idea  of  any  difference  between  giving  a  horse 
and  a  quantity  of  land.  Common  sense  alone  would 
never  teach  a  man  the  difference;  but  the  distinction, 
which  is  now  clearly  established,  is  this  : — If  the  words 
of  the  testator  denote  only  a  description  of  the  specific 
estate  or  land  devised,  in  that  case,  if  no  words  of 
limitation  are  added,  the  devisee  has  only  an  estate  for 
life.  But  if  the  words  denote  the  quantum  of  interest 
or  property  that  the  testator  has  in  the  lands  devised, 
then  the  whole  extent  of  such  his  interest  passes  by  the 
gift  to  the  devisee.  The  question,  therefore,  is  always  # 
a  question  of  construction,  upon  the  words  aud  terms 
used  by  the  testator."  Such  questions,  as  may  bo 
imagined,  were  sufficiently  numerous,  till  at  length  a 
statutory  remedy  was  applied.  And  now,  in  wills  made 
after  the  year  1837,  a  devise  of  real  estate  without  any 
words  of  limitation  (n)  shall  be  construed  to  pass  the 
fee  simple,  or  other  the  whole  estate  or  interest,  of 
which  the  testator  had  power  to  dispose,  unless  a  con- 
trary intention  shall  appear  ((?).  But  the  old  rule  is 
still  in  force  with  regard  to  deeds  (/>).  To  confer  a  life 
estate,  however,  it  is  usual  and  proper  to  limit  the  lands 
to  the  grantee  "  during  his  life"  {g). 

If  a  tenant  in  fee  simple  grant  land  to  another  for  Tenure  of  life 
life,  a  tenure  will  be  created  between  the  parties,  as  in  ®*  *  ®- 
the  case  of  a  gift  in  tail  (/*)  ;  and  on  such  a  grant  any 
rent  or  services  may  be  reserved  («).  In  early  times 
after  the  Conquest  life  estates  seem  chiefly  to  have 
arisen  under  leases  at  money  rents,  mostly  granted  by 
ecclesiastical  corporations  of  church  lands  if).     At  the 

(n)  i.  6.  words  used  to  Umit  or  iii.  part  ii.  p.  984,  8rd  ed. 

xnarK  out  the  estate  conferred.  (r)  Ante,  p.  108. 

(o)  Stat.     7    Will.     IV.     and  1  («)  Litt.    ss.    56,    67,    182,   214, 

Vict.  c.  26,  ss.  28,  84.  215;  Gilb.  Tenures,  90. 

(v)  See      Elpbinstone,      Norton  (t)  Madoz,    Form.    Ansl.     Nos. 

aoa    Clark    on  the   Interpretation  19b  €t  esq.;  Domesdaj  oflst.  Paal*s 

of  Deeds,  rule  116,  p.  295.  (Camden  Society),  zc.  122  e/M^./ 

g)  Davidson,  Prec.  Conv.  vol.  Gloucester  Cartulary  (Rolls  series), 
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present  day  farming  leases  are  seldom  granted  for  life 
or  lives.  Life  estates,  however,  are  very  common 
interests  in  land.  Bat  they  now  almost  always  arise 
under  the  modern  system  of  settlement,  which  has  pre- 
vailed since  the  time  of  the  Commonwealth  {u) ;  and 
in  which,  as  we  have  seen  (a;),  a  life  estate  is  given  to  a 
husband  on  his  marriage,  or  to  an  eldest  son  coming  of 
age,  after  whose  death  the  lands  are  limited  to  his  un- 
born children  for  saccessive  estates  tail.  When  life 
estates  are  so  created  no  rent  is  reserved.  And  though 
an  oath  of  fealty  is  incident  to  a  life  as  to  every  other 
freehold  estate,  it  has  long  been  practically  obsolete  {y). 


Civil  death.  Every  life  estate  may  be  determined  by  the  civil 
death  of  the  party,  as  well  as  by  his  natural  death ;  for 
which  reason  in  old  conveyances  the  grant  was  usually 

Natural  life,  made  for  the  term  of  a  man's  natural  life  (s).  Formerly 
a  person  by  entering  a  monastery,  and  being  professed 
in  religion,  became  dead  in  law  (a).  But  this  doctrine 
is  now  inapplicable ;  for  there  is  no  longer  any  legal 
establishment  for  professed  persons  in  England  {b)  and 
our  law  never  took  notice  of  foreign  professions  (o), 
Oivil  death  may,  however,  occur  by  outlawry  (d),  which 
may  still  take  place  in  criminal  proceedings,  though  in 
civil  proceedings  it  is  now  abolished  {e).  Civil  death 
was  formerly  occasioned  also  by  attainder  for  treason  or 
felony;  bat  all  attainders  are  now  abolished  (/*). 


Nos.  20,  28,  81,  44,  and  others; 
Vinogradoff,  VillaiDage  in  Eng- 
land, 880,  881. 

(u)  See  Papers  read  before  the 
Juridical  Society,  vol.  i.  p.  45  (a 
paper  written  by  the  late  author). 

(x)  AnUj  p.  95. 

(y)  Litt.  8.  182;  Co.  Litt.  67  b, 
68  b,  n.  (5). 

(0)  Co.  Litt.  182  a;  2  Black. 
Comm.  121. 

(a)  1  Black.  Comm.  182. 

(h)  Co.  Litt.  8  b,  n.  (7),  182  b, 
n.  (1) ;  1  Black.  Comm.  182;  stat. 
81  Geo.  m.  c.  82,  s.  17;  lOGko. 


IV.  c.  7,  88.  28—87;  2  A  8  WiU. 
IV.  c.  115,  8.  4.  See  also  Anstey's 
Guide  to  the  Laws  affecting 
Roman  Catholics,  pp.  24—27;  28 
&  24  Vict.  c.  184,  a.  7;  ^  Met- 
ealfe»  Trusts,   2  DeO.  J.  k  S.  122. 

le)  Co.  Litt.  182  b. 

id)  4  Black.  Comm.  819,  880; 
Watk.  n.  128  to  Gilb.  Ten.;  anU, 
p.  46. 

(0)  By  sUt.  42  A  48  Vict  o.  59, 
8.  8. 

(/)  By  8Ut.  88  A  84  Vict  c. 
28;  anU^  p.  52. 
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"With  regard  to   the  right  of  free  eujoyment   the  Restricted 
position  of  a  tenant  for  life  is  very  different  from  that  tenant  for 
of  tenant  in  fee  simple  or  in  tail  {ff).     Every  tenant  for  *  ®' 
life,  nnless  restrained  by  covenant  or  agreement,   has 
indeed  the  common  right  of  all  tenants  to  cut  wood  for 
fnel  to  burn  in  the  house,  for  the  making  and  repairing 
of  all  instruments  of  husbandry,  and  for  repairing  the 
bouse,  and  the  hedges  and  fences  (A),  and  also  the  right 
to  cut  underwood  and  lop  pollards  in  due  course  (^). 

But  he  is  not  allowed  to  commit  any  kind  of  waste  by  Waste. 
voluntary  destruction  of  any  part  of  the  premises,  which 
is  called  voluntary  waste  {k).  Thus  he  may  not  cut 
timber  (Z),  or  plough  up  ancient  meadow  land  (m) ;  and 
he  is  not  allowed  to  dig  for  gravel,  brick-earth  or  stone, 
except  in  such  pits  or  places  as  were  open  and  usuall}^ 
dug  when  he  came  in  (n) ;  nor  can  he  open  new  mines 
for  coal  or  other  minerals,  nor  cut  turf  for  sale  on  bog 
lands;  for  all  such  acts  would  be  acts  of  voluntary 
waste.  But  to  continue  the  working  of  existing  mines, 
or  to  cut  turf  for  sale  in  bogs  already  used  for  that 
purpose,  is  not  waste ;  and  the  tenant  may  accordingly 
carry  on  such  mines  and  cut  tnrf  in  such  bogs  for  his 
own  profit  {o).  And  it  has  been  lately  held  that  it  is 
not  waste  for  a  tenant  for  life  to  fell  timber  according 
to  the  usual  course  of  management  of  woods,  which  his 
predecessors  had  cultivated  for   periodical  croppings; 


(a)  Ante,  p.  75. 

(A)  Go.    Litt.    41    b; 


(h)  Co.  Litt."41  b:  2  Black. 
Com.  85,  122. 

(i)  PhUlipg  y.  SmUh,  U  M.  & 
W.  589.  As  to  thinnings  of  yoang 
timber,  see  Pidgeley  v.  Bawling ^ 
2  Coll.  275;  Bagot  v.  Bagot,  83 
Beav.  509,  518;  Earl  Cowley  v. 
WdUeUy,  L.  R.  1  Eq.  656 :  85 
Beav.  685;  Honywood  t.  Bony- 
wood,  L.  R.,  18  Eq.,  806,  807, 
808;  Dathwood  v.  Magniae,  1891, 
8Ch.  806,  829,  880,  877—880. 

(k)  Co.  Litt.  58  a;  WhUfieldy, 
BeufU,   2  P.   Wms.   241 ;  2  Black. 


Comm.  122,  281;  8  Black. 
Comm.  224. 

{1}  Bonywood  v.  Bonywood,  L. 
R.,  18  Eq.,  806;  Dashwood  r. 
Magntao,  1891,  8  Ch.  806. 

(w)  Simmons  v.  Norton,  7  Biog. 
648.  See  Duke  of  St.  Albans  v. 
Skipwith,  8  Beav.  854. 

(»)  Co.  Litt.  58  b,  Vlner  v. 
Vaughan,  2  Beav.  466;  Eliae  v. 
Snowdon  Slate  Quarries  Company, 
4  App.  Cas.  454. 

(o)  Co.  Litt.  54  b;  CoppingerY, 
Ouhbint,  8  Jones  and  Lat.  897. 


^ 


no 
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waste. 


and  he  is  entitled  to  the  profits  of  timber  so  cut  {j>). 
By  an  old  statute  {q)j  the  committing  of  any  act  of 
waste  was  a  cause  of  forfeitui*e  of  the  thing  or  place 
wasted,  in  case  a  vrrit  of  waste  were  issued  against  the 
tenant  for  life.  But  this  writ  is  now  abolished  (r) ;  and 
abolished.  a  tenant  for  life  is  now  liable  only  to  damages  in  an 
action  (s)  for  waste  already  done,  or  to  be  restrained  by 
injunction  from  cutting  the  timber  or  committing  any 
other  act  of  waste  which  he  may  be  known  to  contem- 
plate (t).  It  was  formerly  a  question  whether  a  tenant 
for  life  were  not  liable  for  permissive^  as  well  as  volun- 
tary waste ;  that  is,  for  permitting  the  buildings  to  go 
to  ruin ;  but  it  has  been  lately  held  that  he  is  not  (t^), 
unless  the  duty  of  repair  be  expressly  laid  on  him  by 
his  grantor  (a?).  If  any  timber  on  the  land  of  a  tenant 
for  life  were  in  such  an  advanced  state  that  it  would 
take  injury  by  standing,  he  might  obtain  an  order  of 
the  Court  of  Chancery  allowing  it  to  be  cut ;  when  the 
profits  would  be  invested  for  the  benefit  of  the  persons 
entitled  on  the  expiration  of  the  life  estate,  and  the 
interest  paid  to  the  tenant  during  his  life  (y).  And  the 
Settled  Estates  Acts,  1856  and  1877  {z\  empowered  the 
Court  to  authorise  a  sale  of  any  timber,  not  being 
ornamental  timber,  growing  on  any  settled  estates. 
And  now  by  the  Settled  Land  Act,  1882  (a),  where  a 


ip)  Dashwood  r.  Magniac,  1891, 
8  Cd.  306  (LiDdley  and  Bowen, 
L.-JJ.,  affirming  Chittj,  J.,  dUs. 
Kay,  L.-J.) 

(^)  The  Statute  of  Gloucester, 
6  Edw.  I.  c.  5;  2  Black.  Com. 
288;  Co.  Litt.  218  b,  n.  (2). 

(r)  By  sUt.  8  A  4  Will.  IV.  c. 
27,  8.  86.  * 

(*)  2  Wms.  Saund.  252,  n.  (7) ; 
8  Steph.  Comm.  582,  6th  ed.  442, 
11th  ed. 

(0  See  SetoD  od  Decrees,  185, 
190,  1259,  1265,  4th  ed. 

(u)  lie  Cariwrighi,  41  Ch.  D. 
582  ;  see  the  cases  there  cited. 

[x)  Woodhoute  V.  Walker,  5 
Q.   B.   D.  404;  Dathwoodx,  Mag- 


niac,  1891,  8  Ch.  806,  839. 

(y)  Tooker  v.  Annesley,  5  Sim. 
235;  Waldo  v.  Waldo,  7  Sim. 
261  :  12  Sim.  107  ;  TolUmac?i<t  v. 
2'ollemache,  1  Hare,  456;  ConstU 
y.  £6Uf  1  You.  aod  Coll.  New 
cases,  509 ;  Oeni  v.  IJarrison, 
Johnson,  517  ;  Jlonywood  v.  Hony- 
wood,  L.R.,  18  Eq.  306;  Lownam 
V.  I^'orton^  6  Ch.  D.  139.  See 
Williams's    Conveyancing    Stats., 

{z)  Stats.  19  A  20  Vict.  c.  120, 
s.  11  ;  40  A  41  Vict.  c.  18,  s.  16. 

(a)  Stat.  45  A  46  Vict.  c.  88,  s. 
85,  sub-s.  1;  see  Williams's  Con- 
veyancing Statutes,  887. 
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tenant  for  life  is  impeachable  for  waste  in  respect  of 
timber,  and  there  is  on  the  settled  land  timber  ripe  and 
fit  for  cutting,  the  tenant  for  life,  on  obtaining  the  con- 
sent of  the  trustees  of  the  settlement  or  an  order  of  the 
Court,  may  cut  and  sell  that  timber,  or  any  part  thereof. 
In  such  a  case,  three  fourth  parts  of  the  net  proceeds 
of  the  sale  must  be  set  aside  and  applied  as  capital 
money  arising  under  that  Act,  and  the  other  fourth  part 
will  go  as  rents  and  profits  (J). 

If,  however,  the  estate  is  given  to  the  tenant  by  a  Without 
written  instrument  {6)  expressly  declaring  his  estate  tOoT'^waste/" 
be  without  impeachment  of  waste,  he  is  allowed  to  cut 
timber  in  a  husbandliko  manner  for  his  own  benefit,  to 
open  mines,  and  commit  other  acts  of  waste  with  im- 
punity (d) ;  but  so  that  he  do  not  pull  down  or  deface 
the   family  mansion,   or   fell  timber  planted    or  left 
standing  for  ornament,  or  commit  other  injuries  of  the 
like  nature  ;  all  of  which  are  termed  equitable  waste ;  Equitable 
for  the  Court  of  Chancery,  administering  equity,  re-  ^^  ** 
strained  such  proceedings  (i).     And  now  by  a  provision 
of  the  Judicature  Act  of  1873,  which  united  the  old 
fluperior  courts  of  law  and  equity  {f),  a  tenant  for  life 
without  impeachment  of  waste  has  no  legal  right  to 
commit  equitable  waste,  unless  an  intention ,  to  confer 
such   a    right    expressly   appears  by   the   instrument 
creating  his  estate  {g). 


(Jb)  Sect.  85,  8ub-B.  2;  see  sects. 
S  (9),  21;  Williams'fl  Gooveyanc- 
ing  Statutes,  292,  825,  887. 

Te)  DomnarC*  ctue^  9  Rep.  10  b. 

\d)  Zewi$  BowM  ease^  11  Rep. 
82  b :  2  Black.  Comm.  288 ;  Buraea 
T.  Lamb^  16  Ves.  185;  CholmeUy 
y.  Paxton,  8  Biog.  211;  10  B.  k 
G.  5()4;  Daviea  v.  Weaeomb,  2 
Sim.  425:  Wool/y.  mil,  2  Swanst. 
149;  Waldo  t.  Waldo,  12  Sim. 
107  ;  Ji€  Barrington,  83  Gb.  D. 
528. 

(«)  1  Fonb.  Eq.  88  d.  ;  Marquis 
of  Jkywruhire  ▼.   Lady  Sandys,   6 


Ves.  107  ;  Surges  r.  Lamb,  16 
Ves.  188  ;  Day  v.  Merry,  16  Ves. 
875  a ;  WelUsley  v.  WtlUsley,  6 
Sim.  497;  Duke  of  Leeds  r.  JSarl 
Amherst,  2  Phil.  117 ;  Morris  v. 
Morris,  15  Sim.  505;  8  De  G.  A 
J.  823;  Micklethwait  v.  Miekle- 
thtoait,  1  Do  G.  A  J.  504 ;  Baker 
T.  Sebrig/U,  18  Gh.  D.  179. 

(/)  Slats.  86  A  87  Vict.  c.  66; 
87  St  88  Vict.  c.  88.  As  to  equity 
and  the  Gourt  of  Ghancerj,  see 
post,  ch.  vii. 

(g)  Stat.  86  A  87  Vict.  c.  66,  8. 
25,  sub-8.  (3). 
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Right  of 
alienation  of 
tenant  for 
life. 


Powers  of 
tenant  for 
life. 


A  tenant  for  life  may  grant  over  the  land  he  holds 
for  so  long  as  he  shall  live :  bat  he  could  not  by  the 
common  law  make  any  lawful  disposition  to  endure  for 
a  longer  period  (A).  And  his  common  law  rij^^ht  of 
alienation  is  still  all  that  he  can  exercise  for  his  own 
exclusive  profit.  But  at  the  present  day  a  tenant  for 
life  has  large  powers  of  disposing  of  the  land  he  holds, 
for  the  benefit  of  those  entitled  thereto  after  his  death, 
as  well  as  himself.  Powers  are  means  of  conveying 
land  independently  of  the  right  of  alienation  incident 
to  the  estate  in  the  land.  Under  the  modern  system 
of  settling  land  on  one  for  life,  and  then  on  his  sons 
successively  in  tail  (^),  no  valid  disposition  of  the  land 
could  be  made  by  virtue  of  the  estates  so  created, 
except  for  the  father^s  lifetime,  until  a  son  attained 
twenty-one;  when  he  could  join  in  barring  the  en- 
tail (i).  This  was  obviously  inconvenient ;  and  it  there- 
fore became  usual  to  give  to  the  tenant  for  life  under  a 
settlement  powers  of  leasing  the  settled  land  for  certain 
terms  on  specified  conditions ;  and  leases  granted  under 
such  powers  remained  good  after  his  death,  for  the 
benefit  of '  his  successors  under  the  settlement.  It  was 
also  usual  for  settlements  to  contain  powers  enabling 
trustees  to  sell  the  settled  lands  and  convey  them  to 
purchasers  ;  and  with  the  purchase  money  to  buy  other 
lands  to  be  made  subject  to  the  settlement.  The  exact 
operation  of  these  powers  will  be  explained  in  a  subse- 
quent part  of  the  book  (Z).  For  the  present  it  will  be 
enough  to  say  that  the  devices  of  modern  conveyancers 
had  made  it  possible  for  a  tenant  in  fee  simple,  not  only  to 
grant  his  land  to  another  in  fee  simple,  or  for  any  less 
estate  (m),  with  the  rights  of  alienation  incident  to  the 
estate  conferred,  but  also  to  give  to  others  independent 


(A)  Bract,  fo.  11  b,  18  b,  818  a, 
828  b,  824  a;  Litt.  ss.  415,  416, 
609—611;  Co.  Litt.  251  b. 

(»)  Afd€,  pp.  95,  108. 


{Jk)  Ante,  p.  95. 

u)  IMf  part  ii.  ch.  iii. 

(fr»)  ArUe,  pp.  62,  70. 
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appointment. 


powers  of  disposition  over  his  land,  equivalent  to  the 
disposing  power  of  a  tenant  in  fee  simple.  Such  powers  Powers  ^f 
are  known  as  powers  of  appointment.  They  could  only 
arise,  in  the  case  of  settled  land,  by  express  provision  of 
the  parties  making  the  settlement  (n),  who  having  the 
whole  fee  simple  to  dispose  of,  were  in  a  position  to 
create  powere  over  as  well  as  estates  in  the  land.  But 
now,  the  Settled  Land  Act,  1882  {o)  gives  to  every 
tenant  for  life  in  possession  of  land  under  a  settlement, 
large  powers  of  leasing  and  also  a  power  of  selling  or 
exchanging  the  settled  land.  Since  these  extensive 
statutory  powers  have  been  conferred  on  a  tenant  for 
life,  it  has  been  no  longer^usual  to  insert  in  settlements 
the  old  express  powers  of  appointment,  which  were 
formerly  used  to  effect  the  same  objects.  Statutory 
powers  resemble  express  powers  in  affording  means  of 
conveying  the  settled  land,  independently  of  the  right 
of  alienation  incident  to  any  estate  therein.  But  their 
operation  does  not  rest  on  the  same  conveying  device ; 
as  they  derive  their  effect  from  the  suprenae  authority 
of  the  statute,  which  enables  the  tenant  for  life  lawfully 
to  convey  away  what,  in  fact,  is  not  his  own." 


{n)  Powers  of  leasing  appear  to 
date  from  the  beginnmg  of  the 
modem  system  of  settlement;  and 
the  practice  of  inserting  a  power 
of  sale  in  settlements  seems 
to  have  grown  up  during  the 
eighteenth  oentary;  see  Butler's 
note  (r.  4,  5)  to  Co.  Litt.  290  b; 
Bridgman's  Precedents  in  Con- 
TCjancing  (8rd  ed.  A.  D.  1699), 
pp.  180,  148,  171,  832;  Lilley's 
rraotical  Conveyancer  (1719),  p. 
568;  2  Horsman's  Conveyancing 
(1744),  pp.  217,  475;  8  Wood's 
Conveyancing  (3rd  ed.  by  Powell, 
1798),  p.  641;  7  Barton's  Con- 
^eraneing  (8rd  ed.  1824),  p.  348; 
8  Davidson's  Prec.  Con  v.  (3rd  ed. 
1878),  pp.  268—269,  479,  656. 

{q)  $5tat.  45  A  46   Vict.   c.    88; 

W.R.P. 


see  s.  2,  sub«ss.  1,  5.    The  Settled  Settled 
Estates    Act,    1877  (stat.  40  k  41  Estates  Acts 
Vict.   c.    18),    which    replaced    an  of  1856  and 
Act    of   1856,    empowers    tenants  1877 
for   life    under   settlements   made 
after  the  1st  of  November,  1856, 
to  make  ordinary  leases  for  twenty- 
one  J  ears  in  England,  and  thirty- 
five  in  Ireland,  of  any  part  of  their 
settled    estates,    except    the  prin- 
cipal   mansion-house    and     lands 
usually     occupied     therewith,     at 
the  best  rent  without  fine.    Agri- 
cultural,    mining,     building     and 
other  leases,   and  sales  of  settled 
estates  may  also  be  made  under 
the  same  Act  on  application  to  the 
Chancery  Division  of    the  Court, 
whatever  be  the  date  of  the  settle- 
ment. 


1X4  ^^  CORPOREAL  HEREDITAMENTS. 

Scheme  of  the  The  scheme  of  the  Settled  Land  Act,  1882  (/?),  is  to 
Act,  1882.*°  entrast  the  tenant  for  life  with  wide  powers  of  disposi- 
tion exercisable  by  him  for  the  benefit  of  all  parties 
entitled  under  the  settlement  (;),  but  to  impose  such 
conditions  on  the  exercise  of  these  powers  as  shall  pre- 
vent his  dealing  with  the  land  for  his  own  profit  at  the 
expense  of  his  successor's  interests.  In  particular  the 
Act  does  not  permit  him  to  receive  any  capital  money 
arising  under  the  Act,  but  directs  its  payment  to  trus- 
tees of  the  settlement  for  the  purposes  of  the  Act  (r), 
or  into  court  («).  Thus  the  Act  empowers  (t)  a  tenant 
for  life  to  lease  the  settled  land  for  any  purpose  what- 
ever, whetlier  involving  waste  {u)  or  not,  for  any  term 
not  exceeding  (i.)  in  case  of  a  building  lease,  ninety-nine 
years;  (ii.)  in  case  of  a  mining  lease,  sixty  years;  (iii.) 
in  case  of  any  other  lease,  twenty-one  years  in 
England  or  Wales  {x)  and  thirty-five  years  in  Ireland  (y). 
But  the  principal  mansion-house  (if  any)  on  any 
settled  land,  and  the  pleasure  grounds  and  park 
and  lands  (if  any)  usually  occupied  therewith  cannot 
be  leased  under  this  Act  without  the  consent  of  the 
trustees  of  the  settlement  or  an  order  of  the  Court: 
though  this  restriction  does  not  apply  where  a  house  is 
usually  occupied  as  a  farmhouse,  or  where  the  site  of 
any  house  and  the  pleasure  grounds  and  park  and 
lands  (if  any)  usually  occupied  therewith  do  not  to- 
gether exceed  twenty-five  acres  in  extent  (3).  Every 
lease  intended  to  take  effect  under  this  Act  must  be 
made  strictlv  in  accordance  with  the  conditions  im- 
Notice  to  posed  by  the  Act.  Thus  a  tenant  for  life  intending  to 
make  a  lease  under  this  Act,  must  in  general  give  due 

ip)  SUt.  45  &  46  Vict.  c.  88.  (v)  Ante,  p.  109. 

(a)  Sect.  58.  (x)  See  8.  1,  sub-s.  8;  WilliamaTs 

(r)    See  sects.   2  (sub-s.   8),  88,      Coaverancing  Statutes,  291,  299. 
89;  Stat.  58  &  54  Ytct.  c.  69,  s.  16.  (y)  Sect.  65,  sub-b.  10. 

is)  Stat.   45  &  46  Vict.   o.  88,         (z)  Stat.  58  A  54  Vict  c.  69,  a. 
s.  22.  10,  replacing  45  &  46  Yiot  c.  88, 

(t)  Sect.  6.  8. 15. 


trastees. 
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notice  of  his  intention  to  each  of  the  trastees  of  the 
Bettlement  and  their  solicitor,  if  known  to  the  tenant 
for  life  (a).  And  every  lease  made  under  this  Act 
must  be  by  deed  (b),  and  be  made  to  take  effect  in 
possession  not  later  than  twelve  months  after  its 
date  (c) ;  it  must  also  reserve  the  best  rent  that  can 
reasonably  be  obtained,  regard  being  had  to  any  fine 
taken,  and  to  any  money  laid  out  or  to  be  laid  out  for 
the  benefit  of  the  settled  land,  and  generally  to  the 
circumstances  of  the  case  (d);  and  must  in  other  re- 
spects conform  with  the  requirements  of  the  statute  (a). 
But  a  lease  for  a  term  not  exceeding  twenty-one  years 
at  the  best  rent  that  can  be  reasonably  obtained  without 
fine,  and  whereby  the  lessee  is  not  exempted  from 
punishment  for  waste,  may  be  made  by  a  tenant  for 
life  without  giving  any  notice  to  the  trustees ;  such  a 
lease  may,  moreover,  be  made  by  writing  under  hand 
only,  in  cases  where  the  terra  does  not  extend  beyond 
three  years  from  the  date  of  the  writing  (y).  Building 
and  mining  leases  are  subject  to  additional  special 
regulations  (g).  A  fine  received  on  the  grant  of  a  lease  f^^^s  0° 
under  any  power  conferred  by  this  Act  must  be  applied 
as  capital  money  arising  under  this  Act  (A).  Under  a 
mining  lease  made  under  this  Act,  whether  the  mines  Rent  on 
or  minerals  leased  are  already  opened  or  in  work  or 
not,  unless  a  contrary  intention  is  expressed  in  the 
settlement,  part  of  the  rent  must  be  set  aside  and 
applied  as  capital  money  arising  under  this  Act ;  namely, 


mining  lease. 


(a)  Stat.  45  &  46  Viot.  c.  88, 
8.  45;  Williams's  Convejancing 
Statutes.  844—847.  See  now  stat. 
47&4dVict.  c.  18,8.  5. 

(b)  Ant€^  p.  31. 

(c)  Stat.  45  k  46  Vict.  c.  88,  s. 
7,  anb-s.  1. 

{d)  Sect.  7,  8ub-s.  2. 

(e)  Every  lease  must  contain  a 
eoTenant  for  payment  of  rent,  and 
ft  condition  of  re-entry  ca  non- 
pftyment    of    rent    within    thirty 


days  at  the  outside ;  and  a  counter- 
part of  every  lease  must  be  exe- 
cuted; sect,  ty  sub-ss.  8,  4. 

{/)  Stat.  58  A  54  Vict.  c.  69, 
8.  7. 

'(^)  Stats.  45  k  46  Vict.  o.  88, 
88.  8—10;  58  k  54  Vict.  c.  69, 
88.  8,  9.  See  Williams's  Con- 
veyancing Statutes,  808 — 806. 

(A)  Stat.  47  and  48  Vict.  c.  18, 
8.  4.  See  Williams's  Conveyano- 
ing  Statutes,  292,  802,  825. 
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where  the  tenant  for  life  is  impeachable  for  waste  in 
respect  of  minerals,  three  fourth  parts  of  the  rent,  and 
otherwise  one  fourth  part  thereof ;  and  in  every  such 
case  the  residue  of  the  rent  will  go  as  rents  and 
profits  (t).  Powers  additional  to  or  larger  than  the 
powers  conferred  by  this  Act  may  be  given  to  the 
tenant  for  life  by  the  deed  under  which  he  holds  {k) ; 
and  settlements  often  contain  some  relaxation  of  the 
restrictions  imposed  by  the  Act  (i^.  Any  lease  made 
by  a  tenant  for  life  otherwise  than  in  accordance  with 
the  conditions  of  the  Act  will  be  void  as  against  his 
successors  {m)y  though  good  for  his  own  life. 


Tenant  for 
life's  power 
of  sale  and 
•zcbaoge. 


The  Act  also  empowers  a  tenant  for  life  to  sell  or 
exchange  the  whole  or  any  part  of  the  settled  land  (n). 
But  exactly  the  same  restriction  is  imposed  on  a  sale 
as  on  a  lease  by  the  tenant  for  life  of  the  principal 
mansion-house  and  lands  usually  occupied  there- 
with {o).  And  due  notice  of  intention  to  sell  must  be 
given  to  the  trustees  and  their  solicitor,  as  in  the  case 
of  a  lease  {p).  Every  sale  or  exchange  must  be  made 
at  the  best  price  or  consideration  that  can  reasonably  be 
obtained  {q).  The  proceeds  of  any  sale  made  under  the 
Act  and  any  money  agreed  to  be  paid  for  equality  of 


(t)  Stat.  45  &  46  Vict  c.  88,  8. 
11.  See  ante,  pp.  109—111  ;  Wil- 
liams's ConveyaDcing  Statutes, 
807—809. 

(k)  See  sect.  57. 

(t)  E.  g.y  ViA  to  the  necessity  of 
giving  notice  to  the  trustees,  or  of 
setting  aside  part  of  the  rent  on 
making  a  mining  lease,  see  Wil- 
liams's Conveyancing  Statutes, 
808,  845—847,  506,  526. 

(m)  See  DcmUs  v.  Daviw^  88 
Ch.  D.  499,  decided  on  the  Settled 
Estates  Act,  1877.  A  lease  made 
hofid,  fide  in  intended  exercise  of 
the  statutory  power  may,  how- 
ever,  be  good  as  a  contract  to 
grant  a  lease,  and  so  be  binding 
on  the  lessor's  succesaors ;  stats. 


12  k  13  Vict.  c.  26,  s.  2;  18  &  14 
Vict.  c.  17.  See  stat.  45  A  46 
Vict.  c.  88,  s.  12:  Williams's 
Conveyancing  Statutes,  809. 

(»)  Stat.  45  A  46  Vict.  c.  88» 
s.  3.  See  Wheelwright  y.  Walker, 
28  Ch.  D.  752;  Jie  Chaytor^s 
Settled  EstaU  Act,  25  Oh.  D.  651. 

(p)  Ante^  p.  114;  see  He  Se- 
bright* 8  Settled  Eetatee,  88  Ch.  D. 
429;  Be  Margie  of  Ailethury's 
Settled  EHatee,  8  Times  L.  R.  157. 

ip)  Ante,  p.   114 ;    see  Duke  of 
Martborough  v.   Sarioru,   82  Ch. 
D.   616;  Batten  T.  Euaaell,  88  Oh. 
D.  884. 

(0)  Stat.  45  &  46  Vict.  c.  8S, 
s.  4, 
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any  exchange  effected  under  the  Act  must  be  paid,  not 
to  the  tenant  for  life,  but  to  the  trustees  of  the  settle- 
ment or  into  Court,  at  his  option;  and  will  then  be 
applicable  by  the  trustees  according  to  his  direction,  or 
under  the.  direction  of  the  Court,  in  any  of  the  au- 
thorized modes  of  employment  of  capital  money  arising 
under  the  Act  (r).      These  are  stated  in  the  note  («)• 


(r)  Stat.  45  &  46  Vict.  c.  88,  a.  22. 

(«)  (Stat.  45  &  46  Vict.  c.  33,  s.  21).     Capital  money   arising  under  Application  of 
this  act,  subject  to  payment  of  claims  properly  payable  thereout,  and  to  capital  money 
application  thereof  for  any  special  authorized  object  for  which  the  same  ansing  under 
was  raised,   shall,   when  received,  be    invested    or   otherwise    applied  the  Settled 
wholly  in  one,   or  partly  in   one,  and   partly  in   another  or  others  of  Land  Act; 
the  following  modes  (namely) :  1882. 

(i.)  In  investment  on  Government  securities,  or  on  other  securities 
on  which  the  trustees  of  the  settlement  are  by  the  settlement  or  by 
law  (see  stat.  52  &  53  Vict.  c.  82)  authorized  to  invest  trust  money  of 
the  settlemmt,  or  on  the  security  of  the  bonds,  mortgages,  or  deben- 
tures, or  in  the  purchase  of  the  debenture  stock  of  any  railway 
company  in  Great  Britain  and  Ireland  incorporated  by  special  Act  of 
Parliament,  and  having  for  ten  years  next  before  the  date  of  investment 
paid  a  dividend  on  its  ordinary  stock  or  shares,  with  pover  to  vary  the 
investment  in  or  for  any  other  such  securities : 

(ii.)  In  discharge,  purchase  or  redemption  of  incumbrances  affecting 
the  inheritance  of  the  settled  land,  or  other  the  whole  estate  the  subject 
of  the  settlement,  or  of  land  tax,  rent  charge  in  lieu  of  tithe,  crown 
rent,  chief  rent,  or  quit  rent,  charged  on  or  payable  out  of  the  settled 
land: 

(iii.)  In  payment  for  any  improvement  authorized  by  this  Act  (see 
sUts.  46  A  47  Vict.  c.  61,  s.  29  ;  50  A  51  Vict.  c.  80.  Jia  Lard  Egmonfa 
SeUUd  Estates,  45  Ch.  D.  895) : 

(iv.)  In  payment  for  equality  of  exchange  or  partition  of  settled 
land: 

(v.)  In  purchase  of  the  seignory  of  any  part  of  the  settled  land, 
bemg  freehold  land,  or  in  purchase  of  the  fee  simple  of  any  part  of  the 
settled  land,  being  copyhold  or  customary  land : 

(vi.)  In  purchase  of  the  reversion  or  freehold  in  fee  of  any  part  of  the 
settled  land,  being  leasehold  land  held  for  years,  or  life,  or  years 
determinable  on  life : 

(vii.)  In  purchase  of  land  in  fee  simple,  or  of  copyhold  or  customary 
land,  or  of  leasehold  land  held  for  sixty  years  or  more  unexpired  at  the 
time  of  purchase,  subject  or  not  to  any  exception  or  reservation  of  or 
in  respect  of  mines  or  minerals  therein  or  of  or  in  respect  of  rights 
or  powers  relative  to  the  working  of  mines  or  minerals  therein,  or  in 
other  land : 

(viii.)  In  purchase,  either  in  fee  simple,  or  for  a  term  of  sixty  years 
or  more,  of  mines  and  minerals  convenient  to  be  held  or  worked  with 
the  settled  land,  or  of  any  easement,  right  or  privilege  convenient  to 
be  held  with  the  settled  land  for  mining  or  other  purposes : 

(ix.)  In  payment  to  any  person  becoming  absolutely  entitled  or 
empowered  to  give  an  absolute  discharge  (see  stat.  58  &  54  Vict.  c.  69, 
B.  14). 

(x.)  In  payment  of  costs,  charges  and  expenses  of  or  incidental  to 
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They  chiefly  include  investment  in  authorized  securities, 
discharge  of  incumbrances  affecting  the  whole  estate  in 
the  settled  land  (Q,  payment  for  authorized  improve- 
ments, and  purchase  of  other  lands  to  be  made  subject 
to  the  settlement.  Any  investment  must  be  in  the 
names  or  under  the  control  of  the  trustees  (w).  Capital 
money  arising  under  the  Act  is,  while  uninvested  or 
invested  in  money  securities,  made  subject  to  the  settle- 
ment as  effectually  as  if  it  were  land,  and  will  go  to  the 
persons  to  whom  the  land,  from  which  it  arises,  would 
have  gone  for  the  same  estates  and  interests  as  they 
would  have  had  in  the  land;  the  income  of  invested 
capital  being  paid  to  the  persons  who  would  have  been 
entitled  to  the  income  of  the  land  {x). 


-1^      Tenant  for 
'         life's  power 
of  convey- 
ance (y).' 


For  the  purpose  of  carrying  into  effect  the  powers  of 
leasing,  sale  and  other  powera  given  by  the  Settled 
Land  Act,  the  tenant  for  life  is  empowered  to  convey 
the  settled  land  bv  deed  for  all  the  estate,  which  is  the 
subject  of  the  settlement,  or  for  any  less  estate,  as  may 
be  required  (2).  Such  a  deed  will  pass  the  land  con- 
veyed, discharged  from  the  settlement,  under  which  the 


the  exercise  of  any  of  the  powers,  or  the  execution  of  any  of  the  pro- 
Tisions  of  this  Act: 

(xi.)  In  any  other  mode  in  which  money  produced  by  the  exercise  of  a 
power  of  sale  in  the  settlement  is  applicable  thereunder. 

The  Court  may  also  order  that  the  costs  of  legal  proceedings  taken 
for  the  protection  of  settled  land  be  paid  out  of  capital  money  raised  by 
sale  of  part  of  the  lands  in  settlement ;  Jie  EaH  De  La  Wan' a  jEslatss, 
16  Ch.  D.  587 ;  stat.  45  &  46  Vict.  c.  38,  ss.  86,  47. 


(0  By  Stat.  58  &  54  Vict.  c.  69, 
B.  11,  a  tenant  for  life  has  power  to 
raise  money  on  mortgage  of  the 
settled  land  for  the  purpose  of  dis- 
charging an  incumbrance  thereon, 
not  being  an  annual  sum  pajp^able 
during  a  life  or  lives,  or  during  a 
term  of  years  absolute  or  deter- 
minable. 

(tt)  Stat.  45  &  46  Vict.  c.  88,  s. 
22,  Bub-s.  2. 

(x)  Sect.  22,  sub-ss.  5,  6. 
Jy)  Stats.  11    Geo.  IV.  &  1  Will. 
IV.  c.  47,  s.  12 ;  and  2  &  3  Vict.  c.  60, 


empowered  tenants  for  life  under 
wills  to  convey,  under  the  direction 
of  the  Court  of  Chancery,  the  whole 
estate  in  their  lands  if  a  sale  or 
mortgage  thereof  were  directed 
for  payment  of  the  debts  of  the 
testator.     These  powers  are  now 

Sene  rally  superseded  by  etata.  18 
i  14  Vict.  c.  60,  s.  29;  15  k  16 
Vict.  c.  55,  s.  1. 

(a)  See  stats.  45  &  46  Vict.  c.  88, 
s.  20,  Bub-s.  1 ;  58  &  54  Vict.  c.  69, 
8.  6.  Williams's  Conveyancing 
SUtutea,  821,  822. 
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tenant  for  life  holds,  and  from  all  estates  and  interests 
subsisting  or  to  arise  thereunder :  bat  will  not  displace 
or  defeat  (i.)  any  estates,  interests  or  charges  having 
jl>r lor ity  to  the  settlement;  (ii.)  any  other  estates,  in- 
terests or  charges  which  have  been  conveyed  or  created 
Jbr  securing  money  actiudly  raised  at  the  date  of  the 
deed ;  or  (iii.)  any  leases  or  grants  made  or  agreed  upon 
for  valae  in  money  or  its  worth,  before  the  date  of  the 
deed,  by  the  tenant  for  life,  or  by  any  of  his  prede- 
cessors in  title,  or  by  any  trustees  for  him  or  them, 
under  the  settlement  or  under  any  statutory  power,  or 
being  otherwise  binding  on  the  successors  in  title  of 
the  tenant  for  life  (a).  Settlements  are  often  made  on 
one  for  life  and  others  after  him  of  land,  which  is  sub- 
ject to  prior  mortgages  or  rent-charges.  It  will  be  seen 
that  such  interests  in  the  land  cannot  be  defeated  by  a 
sale  under  the  Act;  nor  other  mortgages  to  secure 
money  actually  raised,  including  mortgages  by  the 
tenant  for  life  of  his  life  estate  (J);  nor  leases  granted 
under  express  or  statutory  powers.  And  if  it  be  de- 
sired to  sell  the  land  freed  from  such  interests,  it  will 
generally  be  necessary  for  the  persons  entitled  thereto 
to  concur  in  the  sale. 

The  powers  of  a  tenant  for  life  under  the  Settled  aututorj 
I^nd  Act  are  not  capable  of  assignment  or  release,  do  be  assigned. 
not  pass  to  his  assignee  by  operation  of  law  or  other- 
wise, and  remain  exercisable  by  him  notwithstanding 
any  assignment  of  his  estate  {c).  But  this  is  without 
prejudice  to  the  rights  of  any  assignee  for  value  of  the 
whole  or  any  part  of  his  estate ;  which  cannot  generally 
be  affected  without  the  assignee's  consent  {d).     A  con- 

(a)  Sect.  SO,  sab-s.  2;  see  Wil-  338,  41  Ch.  D.  875. 

liams's     CooTejancing     Statutes,  {e)  Stat.  45  &  46  Vict.  c.  86,  s. 

821,  828—825.  50,  sab-s.  1. 

(6)  See     Re     Seln^hfi    8«ttUd  {d)    Sect.  50,   siib-ss.  8,  4.     Un- 

Edateg,  88  Gb.  D.  42§,  488-    Oar-  less    the    assi^ee    is   actually    in 

di^an  r.  Ourton-Bowey  40  Ch.  D.  possession,  his  consent  is  not  re- 
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tract  by  a  tenant  for  life  not  to  exercise  any  of  his 
powers  under  the  Act  is  void  (e).  And  any  provision 
in  a  settlement  attempting  to  forbid  a  tenant  for  life  to 
exercise  any  power  under  the  Act  is  void  (^).  For 
further  information  respecting  this  very  Important 
statute,  which  must  necessarily  be  studied  by  every 
intending  practitioner,  the  reader  is  referred  to  the 
text  of  the  Act  itself,  and  to  the  notes  thereto  contained 
in  the  editor's  "  Conveyancing  Statutes."  The  Act  has 
been  amended  by  Acts  of  1884,  1887  and  1890  (g). 


Improrement 
of  settled 
land. 


By  several  Acts  of  Parliament  of  the  present  reign  (A), 
and  especially  by  the  Improvement  of  Land  Act,  1864  (t), 
facilities  have  been  given  for  borrowing  money  to  be 
spent  in  making  improvements  on  settled  land  by  way 
of  drainage  and  in  a  variety  of  other  ways  (£),  and  to 
be  repaid  with  interest  by  equal  instalments  extending 
over  a  fixed  term  of  years  and  charged  as  a  rentcharge 
upon  the  inheritance  of  the  land.  The  instalments  are 
payable  by  a  tenant  for  life  during  his  lifetime ;  and  he 
is  bound  to  maintain  the  improvements  made  (l).     By 


quisite    to    the    making    by    the 

tenant  for  life  of  leases  under  the 

Railways  or  Act  at  the  best  rent  without  fine. 


Canals. 


t  Residence. 


t  Reservoirs 
and  Water 
supply . 


e)  Sect.  60,  sub-s.  2. 

If)  Sect.  61. 

{g)  SUts.  47  A  48  Vict,  c.  18; 
60  k  61  Vict.  c.  60  ;  and  68  &  64 
Vict.  c.  69. 

(A)  SUts.  8  4  9  Vict.  c.  66,  re- 
placing 3  &  4  Vict.  c.  65  ;  9  &  10 
Vict.  c.  101,  amended  by  10  &  11 
Vict.  c.  11,  11  k  12  VicL  c.  119, 
13  k  14  Vict.  c.  81,  and  19  &  20 
Vict.  c.  9,  12  A  18  Vict  c.  100. 
amended  by  19  A  20  Vict.  c.  9  and 
repealed  by  27  k  28  Vict.  c.  114. 

(0  SUt.  27  &  28  VicL  c.  114. 

{k)  By  Stat.  46  k  46  Vict  c.  38, 
8.80,  the  Act  of  1864  is  extended 
so  as  to  comprise  all  improvements 
authorized  by  the  Settled  Land 
Act,  1882:  see  below,  p.  121,  n. 
{q).  Settled  lands  may  be  charged 
under  the  Act  of  18^  (ss.  78  e^ 


»M.)  with  the  repayment  of  money 
suDscribed  for  the  construction  of 
railways  or  canals*  on  or  near  to 
them  and  likely  to  benefit  them. 
Stats.  88  &  84  Vict.  o.  66,  and  84 
k  85  Vict  c.  84,  added  to  the  list 
of  improvements  authorized  by  the 
Act  of  1864  the  erection,  com  pie- 
tion,  or  improvement  of  a  mansion 
house  suitable  to  the  estate,  as  a 
resideucef  for  its  owner,  provided 
that  the  sum  charged  for  such  pur- 
poses should  not  be  more  than  two 
years'  net  rental  of  the  whole 
estate.  Stat.  40  A  41  Vict  o.  81 
added  the  erection  of  reservoirs^ 
and  other  permanent  works  for  the 
supply  of  water,  and  empowered 
subscriptions  for  the  construction 
of  waterworks    by  a  water  com- 

f>any    to    be    charged  on  settled 
anas. 

il)  SUts.  8  A  9  Vict  c.  66,  ss. 
10,  11 ;   9  &  10  Vict.  c.  101,  as.  88, 
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the  Land  Charges  Eegistration  and  Searches  Act,  Resristration 
1888  {rn)y  rentcharges  created  under  the  Acts  mentioned  chaises. 
on  or  after  the  Ist  of  January,  1889  (/i),  are  void  as 
against  a  purchaser  for  value  of  the  land  charged,  or 
any  interest  therein,  unless  duly  registered  at  the  ofSce 
of  Land  Registry.  And  after  the  expiration  of  one 
year  from  the  first  assignment  made  by  act  mter  vivos 
after  that  date  of  a  rentcharge  previously  created,  the 
person  entitled  thereto  shall  not  be  able  to  recover  the 
same  as  against  a  purchaser  for  value  of  the  land 
charged,  or  any  interest  therein,  unless  the  charge  be 
duly  registered  in  the  same  place  before  the  completion 
of  the  purchase  {p). 

In  addition  to  the  f  acihties  so  given  for  raising  money  imoroTementB 
to  pay  for  the  improvement  of  land,  capital  money  Settled  Laud 
arising  from   the  sale  of   settled   land  or  otherwise '^°*' ^^®^' 
under  the  Settled  Land  Act,  1883  (/?),  may  now  be 
applied  at  the  instance  of  the  tenant  for  life  in  pay- 
ment for  any  improvement  authorized  by  that  Act  (^) 

89;  12  &  18  Vict  c.  100,   as.  21,  895. 

26;  27  &  28  Vict   c.  114,  as.  66,  (m)   Stat   51  k  62  Vict  o.  51, 

72.    Capital  money  ariaing  under  s.  12. 

the  Settled  Land  Act,   1882,  may  (n)  See  aecta.  2,  4. 

DOW  be  applied  in  redeeming  sach  (o)  Sect.  18. 

rent    cbarees,    when    created    in  \p)  Stat  45  &  46  Vict.  c.  88,  s. 

respect   of    an    improvement   au-  21    (iii.);    Ofi^,    p.    117;    see  WiU 

thorized  bj  that  Act;    atat.  50  &  "               " 

51    Vict.    c.    80.    s.    1;    JHe  Lord 

£gm<m;e»  SeUUd  JSttaUs,  45  Gh.  D. 


thorized  bj  that  Act;    atat.  50  &     liams's     Conveyancing    Statutea, 
51    Vict    c.    80.    s.    1;     JU  Lord     292. 


{jfi  (Sect.  25).  Improvements  authorized  by  this  Act  are  the  makinff 
or  execution  on  or  in  connection  with,  and  for  the  benefit  of  settled 
land,  of  any  of  the  following  works,  or  of  any  works  for  any  of  the 
following  purposes,  and  any  operation  incident  to  or  necessary  or 
proper  in  the  execution  of  any  of  those  works,  or  necessary  or  proper 
for  carrying  into  effect  any  of  those  purposes,  or  for  securing  the  full 
benefit  of  any  of  those  works  or  purposes  (namely) : 

(i.)  Drainage,  including  the  straightening,  widening  or  deepening  of 
drauna,  streams  and  watercourses: 

(ii.)  Irrigation;  warping: 

(iii.)  Drains,  pipes  and  machinery  for  supply  and  distribution  of 
sewage  as  manure: 

(iv.)  Embanking  or  weiring  from  a  river  or  lake,  or  from  the  sea,  or 
a  tidal  water: 
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Tenant  for  life  Bat  in  Order  to  obtain   this,  the  tenant  for  life  is 

a  scheme.       required,   before  the  work  is  done,  to  sabmit  to  the 

trustees  or  the  Court  a  scheme  for  the  execution  of 

the  improvement  shewing  the  proposed  expenditure 


(v.)  Grojnes;  sea  walls,  defences  against  water 

(vi.)  Inclosing;  straightening  of  fences;  re-division  of  fields: 

(yii.)  Reclamation;  drj  warping: 

(Tiii.)  Farm  roads;  private  roads;  roads  or  streets  in  villages  or 
towns: 

(IX.)  Clearing;  trenching;  planting: 

(x.)  Cottages  for  labourers,  farm  servants,  and  artisans,  employed  on 
the  settled  land  or  not;  and  (by  stat.  48  A  49  Vict.  c.  72,  s.  11}  any 
dwellings  available  for  the  working  classes,  the  building  of  which  in 
the  opiidon  of  the  Court  is  not  injurious  to  the  estate.  See  stat.  53  & 
64  Vict.  c.  69,  s.  18. 

(xi.)  Farmhouses,  offices  and  outbuildings,  and  other  places  for  farm 
purposes: 

(xii.)  Saw  mills,  scutch  mills,  and  other  mills,  water  wheels,  engine- 
bouses,  and  kilns,  which  will  increase  the  value  of  the  settled  land  for 
agricultural  purposes,  or  as  woodland  or  otherwise: 

(xiii.)  Reservoirs,  tanks,  conduits,  watercourses,  pipes,  wells,  ponds, 
shafts,  dams,  weirs,  sluices,  and  other  works  and  machinery  for  supply 
and  distribution  of  water,  for  agricultural,  manufacturing,  or  other 
purposes,  or  for  domestic  or  other  consumption: 

(xiv.)  Tramways;  railways;  canals;  docks: 

<xv.)  Jetties,  piers,  and  landing  places  on  rivers,  lakes,  the  sea,  or 
tidal  waters,  facilitating  transport  of  persons  and  of  agricuHural  stock 
and  produce,  and  of  manure  and  other  things  required  for  agricultural 
purposes,  and  of  minerals  and  of  things  required  for  mining  purposes: 

(xvi.)  Markets  and  market  places: 

(xvii )  Streets,  roads,  paths,  squares,  gardens  or  other  open  spaces 
for  the  use,  gratuitously  or  on  payment,  of  the  public  or  of  individuals, 
or  for  dedication  to  the  public,  the  same  bein^  necessary  or  proper  in 
connection  with  the  conversion  of  land  into  building  land : 

(xviii.)  Sewers,  drains,  watercourses,  pipe  making,  fencing,  paving, 
brick  making,  tile  making,  and  other  works  necessary  or  proper  in 
connection  with  any  of  the  objects  aforesaid: 

(xix.)  Trial  pits  for  mines,  and  other  preliminary  works  necessary  or 
proper  in  connection  with  development  of  mines : 

(XX.)  Reconstruction,  enlargement  or  improvement  of  any  of  those 
works. 

By  stat.  68  &  54  Vict.  c.  69,  s.  18,  improvements  authorized  by  the 
Act  of  1882  shall  include : 

(i.)  Bridges: 

(ii.)  Making  any  additions  to  or  alterations  in  buildings  reasonably 
necessary  or  proper  to  enable  the  same  to  be  let : 

(iii.)  Erection  of  buildings  in  substitution  for  buildings  within  an 
urban  sanitary  district  taken  by  a  local  or  other  public  authority,  or 
for  buildings  taken  under  compulsory  powers,  but  so  that  no  more 
money  be  expended  than  the  amount  received  for  the  buildings  taken 
and  tiie  site  thereof :  ' 

(iv.)  The  rebuilding  of  the  principal  mansion  house  on  the  settled 
land:  provided  that  the  sum  to  be  so  applied  shall  not  exceed  one 
half  of  the  annual  rental  of  the  settled  land. 
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thereon  (r).  And  a  certificate  of  the  Board  of  Agricul- 
ture, or  of  an  engineer  or  surveyor  approved  by  them, 
certifying  that  the  work  has  been  properly  done  and  the 
amount  properly  payable  by  the  trustees  in  respect 
thereof,  or  else  an  order  of  the  Court  is  required  before 
any  capital  money  can  be  applied  in  payment  for  the 
improvement  (s).  But  the  Court  may,  in  any  case 
where  it  appears  proper,  make  an  order  directing 
capital  money  to  be  applied  in  payment  for  any 
authorized  improvement,  notwithstanding  that  a  scheme 
was  not  submitted,  as  required,  before  the  execution  of 
the  improvement  (t).  The  tenant  for  life  is  required 
to  maintain  improvements  executed  under  the  Act  (u) ; 
and  is  protected  from  impeachment  of  waste  (x)  in  - 
respect  of  any  stone,  clay,  sand,  or  other  substance 
properly  gotten,  or  timber  properly  cut  for  the  pur])08e 
of  making  or  maintaining  any  such  improvement  (y). 
Under  the  same  Act  {2)  a  tenant  for  life  may  join  or 
concur  with  any  other  person  interested  in  exe- 
cuting any  improvement  authorized  by  the  Act,  or 
in  contributing  to  the  cost  thereof.  In  all  other  other  im- 
respects,  improvements  which  a  tenant  for  life  may  p^°^®™®"*"- 
wish  to  make  must  be  paid  for  out  of  his  own 
pocket  (a). 


Where  land  is  given  to  a  widow  dnrinff  her  widow-  Determinable 

life  estates 

hood,  or  to  a  man  until  he  shall  become  bankrupt  (i), 


(f)  Stat.  45  &  46  Vict.  c.  88, 
8.  26,  sab-s.  1;  720  BotchhirCa 
Settled  EHaUs,  85  Ch.  D.  41 ;  see 
JU  Bulwer  LyUorCa  WiU,  88  Ch. 
D.  20. 

(«)  Sect.  26,  fiub-88.  2,  8  ;  staL 
52  &  58  Vict.  c.  50. 

it)  Stat.  68  &  54  Vict.  c.  69,  s. 
•18. 

(«)  Stat.  45  k  46  Vict.  c.  88,  s. 
28. 

(X)  AiU€,  p.  109. 

(y)  Sect.  29. 

ip)  SUt.  45    k    46    Vict.    c.   88, 


8.  27. 

(a)  Nairn  v.  Miaryoribanks,  8 
Russ.  582 ;  Bibbert  v.  Cooke,  1 
Sim.  k  Stu.  552;  CaldecoU  v. 
Brown,  2  Hare,  144;  Borloekv, 
Smith,  17  Beav.  572:  Dunne  v. 
Dunne,  1  De  Gex,  M.  k  G.  207  ; 
Dent  V.  Deni,  80  Beav.  863;  Be 
Leigh's  Estate,  L.  R.  6  Ch.  887; 
Drake  v.  Trefusie,  L.  R..  10  Ch. 
864;  he  BroadwaUr  Estate,  83 
W.  R.  788. 

(6)  Ante,  p.  28. 
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or  for  any  other  definite  period  of  time  of  uncertain 
duration,  a  freehold  estate  is  conferred,  as  in  the  case  of 
a  gift  for  life  {c).  Such  estates  are  regarded  in  law  as 
determinable  life  estates  {d) ;  and  their  incidents  are 
generally  the  same  as  those  of  ordinary  life  estates.  A 
difference  may  occar  in  the  right  to  take  the  emble- 
EmbiemeDts.  ments,  that  is,  the  right  of  a  tenant  to  reap  the  crop 
that  he  has  sown,  though  he  die  or  his  estate  terminate 
before  harvest  (e).  Thus,  if  a  tenant  for  life  die  before 
harvest,  his  executors  will  be  entitled  to  the  emble- 
ments, whether  his  estate  were  absolute  or  determin- 
able ;  and  his  assignee  or  undertenant  will  have  the 
same  right.  But  if  the  estate  should  determine  by  the 
tenant's  own  act,  as  by  the  marriage  of  a  widow  holding 
during  her  widowhood,  the  tenant  would  have  no  right 
to  emblements  ;  though  the  undertenant  being  no  party 
to  the  cesser  of  the  estate,  would  still  be  entitled  in  the 
same  manner  as  on  the  expiration  of  the  estate  by 
death  {/).  With  respect  to  tenants  at  rack-rent  (y), 
it  is  now  provided  that  where  the  lease  or  tenancy 
of  any  farm  or  lands  held  by  such  a  tenant  shall 
determine  by  the  death  or  cesser  of  the  estate  of  any 
landlord  entitled  for  his  life,  or  any  other  uncertain 
interest,  instead  of  claims  to  emblements,  the  tenant 
shall  continue  to  hold  and  occupy  such  farm  or  lands 
until  the  expiration  of  the  then  current  year  of  his 
tenancy,  paying  a  proportionate  rent  to  the  succeeding 
owner  (A). 


Tenants  at 
rack-rent. 


Apportion- 
ment of  rent. 


By  the  common  law,  if  lands  were  let  reserving  rent 
periodically,  as  on  the  usual  quarter-days,  nothing  was 


(e)  Ante,  p.  60. 

id)  Co.  Litt.  42  a;  2  Black. 
Comm.  121. 

(«)  See  1  Wms.  Exors.  pt.  ii. 
bk.  ii.  ch.  ii.  $ii.,  pp.  715  etaeq. 
8th  ed. ;  Williams  on  Personal 
Property,  26,  18th  ed. 


(/)  Co.  Litt.  66  b;  2  Black. 
Comm.  122 — 124;  see  Graves  v. 
Weld,  5B.  &  Ad.  105. 

(q)  Ante,  p.  101,  n.  (o). 

(h)  Stat.  14  &  15  Vict.  c.  26,  s. 
1;  Bainea  v.  Welch,  L.  B.  4 
C.  P.  91. 
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due  from  the  lessee  until  the  day  when  the  rent  became 
payable  (i).  Hence  in  old  times  if  a  tenant  for  life  had 
let  the  lands  reserving  rent  quarterly  or  half-yearly,  and 
died  between  two  rent  days,  no  rent  was  due  from  the 
under-tenant  to  anybody  from  the  last  rent  day  till  the 
time  of  the  decease  of  the  tenant  for  life.  But  in  the 
reign  of  King  George  II.  a  remedy  for  a  proportionate 
part  of  the  rent,  according  to  the  time  such  tenant  for 
life  lived,  was  given  by  Act  of  Parliament  to  his 
executors  or  administrators  (i).  Formerly,  also,  when 
a  tenant  for  life  had  a  power  of  leasing  (Z),  and  let 
the  lands  accordingly,  reserving  rent  periodically,  his 
executors  had  no  right  to  a  proportion  of  the  rent,  in 
the  event  of  his  decease  between  two  quarter  days  ;  and, 
as  rent  is  not  due  till  midnight  of  the  day  on  which  it 
is  made  payable,  if  the  tenant  for  life  had  died  even  on 
the  quarter-day,  but  before  midnight,  his  executors  lost 
the  quarterns  rent,  which  went  to  the  person  next 
entitled  (m).  But  by  a  modem  Act  of  Parliament  (n) 
the  executors  and  administrators  of  any  tenant  for  life 
who  had  granted  a  lease  since  the  16th  of  June,  183^, 
the  date  of  the  Act,  might  claim  an  apportionment  of  the 
rent  from  the  person  next  entitled,  when  it  should  be- 
come due.  This  Act,  however,  did  not  apply  unless  the 
demise  were  made  by  an  instrument  in  writing  {o). 
But  the  Apportionment  Act,  1870  (/>),  now  provides  (y),  Apportion- 
that  after  the  passing  of  that  Act,  which  took  place  on  i87o. 
the  1st  of  August,  1870,  all  rents  and  other  periodical 


(i>  Co.  Litt.  292  b;  8  Rep. 
128. 

ijc)  SUt.  11  Geo.  II.  0.  19  8. 
15,  explaiDed  by  stat.  4  &  5 
Will.  IV.  c.  22,  8.  1.  See  Ex 
parte  Smythy  1  Swanst.  887,  and 
the  le&roed  editor's  note. 

il)  8eea/i^p.ll2. 

(m)  SorrU  t.  Harriton^  2  Mad. 
268. 

(n)  Stat.  4  &  5  Will.  IV.  c.  22, 
8.  2 ;  Lock  T.   D€  Burgh,  4  De  G. 


k  S.  470;  Plummer  ▼.  Whiteley, 
Johnson,  585;  Lletoellyn  v.  JiouSf 
L.  R.  2  Eq.  27;  85  Beav.  691. 

(o)  See  OaUley  v.  Amoldf  6  Jur., 
N.  S.  861  ;  7  W.  Rep.  246;  1 
J.  k  H.  661;  3Iills  v.  Trumper, 
L.  R.  4Cb.820. 

(p)  Stat.  88  &  84  Vict.  c.  86; 
Easluck  V.  PedUy,  L.  R.  19  Eq. 
271;  ConUoJbU  ▼.  ConetabU,  11 
Ch.  D.  681. 

iq)  Sect.  2. 
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payments  in  the  natare  of  income  (whether  reserved  or 
made  payable  under  an  instrument  in  writing  or  other- 
wise) shall,  like  interest  on  money  lent,  be  considered  as 
accruing  from  day  to  day,  and  shall  be  apportionable  in 
respect  of  time  accordingly. 


An  estate  pttr 
aiUrevie. 


General 
occupant. 


Special 
occupant. 


If  a  tenant  for  his  own  life  assign  his  estate  to 
another,  the  assignee  will  become  entitled  to  an  estate 
for  the  life  of  the  former.  This,  in  the  Norman-French, 
with  which  our*  law  still  abounds,  is  called  an  estate ^n^r 
autre  me  (r)  :  and  the  person  for  whose  life  the  land  is 
holden  is  called  the  cestui  que  vie.  An  estate  pur 
autre  me  has  long  been  an  estate  of  freehold  (s) ;  though 
in  early  times  this  was  not  so  {(),  In  this  case,  as  well 
as  in  that  of  an  original  grant,  the  new  owner  was 
formerly  entitled  only  so  long  as  he  lived  to  enjoy  the 
property,  unless  the  grant  were  expressly  extended  to 
his  heirs,  so  that,  in  case  of  the  decease  of  the  new 
owner  in  the  lifetime  of  the  cestui  que  vie^  the  land  was 
left  without  an  occupant  so  long  as  the  life  of  the  latter 
continued,  for  the  law  would  not  allow  him  to  re-enter 
after  having  paited  with  lys  life  estate  {u).  No  person 
having  therefore  a  right  to  the  property,  anybody  might 
enter  on  the  land,  and  he  that  first  entered  might  law- 
fully retain  possession  so  long  as  the  cestui  que  vie 
lived  (a?).  The  person  who  had  so  entered  was  called  a 
general  occupant.  If,  however,  the  estate  had  been 
granted  to  a  man  and  his  heirs  during  the  life  of  the 
cestui  que  vie,  the  heir  might,  and  still  may,  enter  and 
hold  possession  ;  and  in  such  a  case  he  is  called  in  law  a 
special  occupantj  having  a  special  right  of  occupation 
by  the  terms  of  the  grant  (y).     To   remedy  the  evil 


I 


fr)  Litt.  B.  66. 

(«)  Litt.  B.  57. 

(0  Bract,  fo.  26  b,  268  a;  FleU, 
lib.  iii.  c.  12,  S  6;  lib.  r.  c.  5,  § 
15. 


(u)  In  verj  early  times  the  law '    Rep.  229.^ 
was  otherwise,     oract.  fo.   27  a, 


268  a;  Fleta,  lib.  iii.  o.  12,  $6; 
lib.  V.  c.  5,  §  15. 

ix)  Co.  Litt.  41  b;  2  Black. 
Gorom.  258. 

(y)  AthiMon    V.     Bakeg.    4    T. 
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occasioDed  by  property  remaining  without  an  owner,  it 

was  provided  by  a  clause  in  a  famous  statute  passed  in 

the  reign  of  King  Charles  II.  (s),  that  the  owner  of  an  statute  of 

estate  ^r  autre  vie  might  dispose  thereof  by  his  will ; 

that  if  no  such  disposition  should  be  made,  the  heir, 

as  occupant,  should  be  charged  with  the  debts  of  his 

ancestor ;  or,  in  case  there  should  be  no  special  occu» 

pant,  it  should  go  to  his  executors  or  administrators, 

and  be  subject  to  the  paynent  of  his  debts,  of  course 

only  during  the  residue  of  the  life  of  the  cestui  que  vie. 

In  the  construction  of  this  enactment  a  question  arose, 

whether  or  not,  supposing  the  owner  of  an  estate  pur 

autre  vie  died  without  a  will,  the  administrator  was  to 

be  entitled  for  his  own  benefit,  after  paying  the  debts 

of  the  deceased.     An  explanatory  Act  was  accordingly 

passed  in  the  reign  of  King  George  II.  (a),  by  which 

the  surplus,  after  payment  of  debt,  was,  in  case  of 

intestacy,  made  distributable  amongst  the  next  of  kin, 

in  the  same  manner  as  personal  estate.      By  the  Wills  Modem 

*^  •'  enactmen 

Act  of  1837  (J),  the  above  enactments  were  both 
replaced  by  more  comprehensive  provisions  to  the  same 
effect. 

When  one  person  has  an  estate  for  the  life  of  another,  Ctstm  qut  w 
it  is  evidently  his  interest  that  the  cestui  que  vie,  or  he^^red  to  be 
for  whose  life  the  estate  is  holden,  should  live  as  long  pr<>**"c«d. 
as  possible;  and,  in  the  event  of  his  decease,  a  tempta- 
tion might  occur  to  a  fraudulent  owner  to  conceal  his 
death.     In  order  to  prevent  any  such  fraud,  it  is  pro- 
vided, by  an  Act  of  Parliament  passed  in  the  reign  of 
Queen  Anne  {c)j  that  any  person  having  any  claim  in 
remainder,  reversion  or  expectancy,  may,  upon  affidavit 

(z)   The  Statute  of   Frauds,   29  JSx  parte  Grant,  6  Ves.   512;  Mb 

Car.  II.  c.  8,  8.  12.  partis    WhalUv,  4  Russ.   561;     lie 

(a)  Stat.  14  Geo.  II.  c.  20,  s.  9;  Isaac,    4    Mjl.    &  ^^Ai&   ^^  :    ^ 

see  Go.  Litt.  41  b,  n.  (5)  Lingen,  12  Sim.  104;     Ss  Gloney, 

(6)  Stat.   7  Will.  IV.  A  1  Vict.  2  Sra.  AG.  46;  Re  Dennis,  7  Jur., 

c.  26,  S8.  3,  6.  N.    S.   230;  Be   Owen,  10  Ch.  D. 

(c)  Stet    6    Anne,  c.     18.     See  166 ;  i2^  <SS^tffW,  81  Ch.  D.  320. 
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that  he  hath  cause  to  believe  that  the  cestui  que  vie  is 
dead,  and  that  hie  death  is  concealed,  obtained  an  order 
from  the  Lord  Chancellor  for  the  production  of  the 
cestui  que  vie  in  the  method  prescribed  by  the  Act;  and 
if  such  order  be  not  complied  with,  then  the  cestui  qtie 
vie  shall  be  taken  to  be  dead,  and  any  person  claiming 
any  interest  in  remainder,  or  reversion,  or  otherwise, 
may  enter  accordingly.  The  Act,  moreover,  pro- 
vides {d)y  that  any  person  having  any  estate  pur  autre 
vicy  who  after  the  determination  of  such  estate,  shall 
continue  in  possession  of  any  lands,  without  the  ex- 
press consent  of  the  persons  next  entitled,  shall  be 
adjudged  a  trespasser,  and  may  be  proceeded  against 
accordingly. 

Quasi  entau.  If  an  estate ^U7*  avi/re  vie  should  be  given  to  a  person 
and  the  heirs  of  his  body,  a  quasi  entail^  as  it  is  called, 
will  be  created,  and  the  estate  will  descend,  during  its 
continuance,  in  the  same  manner  as  an  ordinary  estate 
tail.  But  the  owner  of  such  an  estate  in  possession  may 
bar  his  issue,  and  all  remainders,  by  an  ordinary  deed 
of  conveyance  (^),  without  any  inrolment  under  the 
statute  for  the  abolition  of  fines  and  recoveries.  If  the 
estate  tail  be  in  remainder  expectant  on  an  estate  for 
life,  the  concurrence  of  the  tenant  for  life  is  necessary 
to  enable  the  tenant  in  tail  to  defeat  the  subsequent 
remainders  {f). 

Persons  ^^  ^^  important  to  notice  that  all  the  powers  of  a 

powrre  *of^  a    tenant  for  life  under  the  Settled  Land  Act,  1 883  {g\  are 
tenant  for  life  by  that  Act  (A)   cxprcssly  Conferred  on  each  of  the 

Settled  Land   following  persous,   whcu  his  estate  or  interest  is  in 
Act,  1882.       possession : — 

{d)  Stat.  6  Anne,  o.  18,  s.  5.  Ohampion^  8  De   Gex,   M.   k  G. 

(0)  Feame,    Gont    Kern.    495  €t  202. 

itq.  (ff)  AwU^  pp.  114 — 120. 

(/)  ^^^  ^*    ^^^y  ^  ^>^-  ^  W  3^^*  45  ft  46  Vict.  c.  »8» 

War.  807,  824,   832;    £d/wards  ▼.  b.  58«  sub-B.  1  (iy.«  r.,  vi.,  iz.). 
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(a)  A  tenant  for  years  determinable  on  life,  not 
holding  merely  under  a  lease  at  a  rent ;  ' 

(b)  A  tenant  for  the  life  of  another,  not  holding  J^^^J^ 
merely  under  a  lease  at  a  rent ; 

(c)  A  tenant  for  his  own  or  any  other  life,  or  for 
years  determinable  on  life,  whose  estate  is  liable  to 
cease  or  be  defeated  in  any  event  during  that  life  («),  or 
is  subject  to  a  trust  for  accumulation  of  income. 

In  addition  to  estates  for  life  expressly  created  by 
the  acts  of  the  parties,  there  are  certain  hfe  interests, 
created  by  construction  and  operation  of  law,  possessed 
by  husbands  and  wives  in  each  other's  land.  These 
interests  will  be  spoken  of  in  a  future  chapter.  There 
are  also  certain  other  life  estates  held  by  persons 
subject  to  pecuUar  laws;  such  as  the  life  estates  held 
by  beneficed  clergymen.  These  estates  are  exceptions 
from  the  general  law ;  and  a  discussion  of  them,  in  an 
elementary  work  like  the  present,  would  tend  rather  to 
confuse  the  student  than  to  aid  him  in  his  grasp  of 
those  general  principles,  which  it  should  be  his  first 
object  to  comprehend. 

(0  Bee  arU€,  pp.  78, 128,  lU. 
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CHAPTER  V. 

OF  JOINT  TENANTS  AND  TENANTS  IN  COMMON. 

A   GIFT  of  lands  to  two  or  more  persons  in  joint 
tenancy  is  such  a  gift  as  imparts  to  them,  with  respect 
to  all  other  persons  than  themselv^es,  the  properties  of 
one  single  owner.     As  between  themselves,  thej  must, 
of  course,  have  separate  rights;  but  such  rights  are 
equal  in  every  respect,  it  not  being  possible  for  one  of 
them  to  have  a  greater  interest  than   another  in  the 
The  four  uni-  Subject  of  the  tenancy.     A  joint  tenancy  is  accordingly 
tenancy  !*^°     Said  to  be  distinguished  by  unity  of  possession^  unity  of 
interest^  unity  of  title^  and  unity  of  the  time  of  the 
Joint  tenants  Commencement  of  such  title  {a).     Any  estate  may  be 
^^  *  ®*  held  in  joint  tenancy ;  thus,  if  lands  be  given  simply  to 

A.  and  B.  without  further  words,  they  will  become  at 
once  joint  tenants  for  life  (J).  Being  regarded,  with 
respect  to  other  persons,  as  but  one  individual,  their 
estates  will  necessarily  continue  so  long  as  the  longer 
liver  of  them  exists.  While  they  both  live,  as  they 
must  have  several  rights  between  themselves,  A.  will 
be  entitled  to  one  moiety  of  the  rents  and  profits  of  the 
land,  and  B.  to  the  other;  but  after  the  decease  of 
either  of  them,  the  survivor  will  be  entitled  to  the 
Joint  tenants  whole  during  the  residue  of  his  life.  So,  if  lands  be 
mtoii.  given  to  A.  and  B.  and  the  heirs  of  their  two  bodies; 

here,  if  A.  and  B.  be  persons  who  may  possibly  inter- 
marry, they  will  have  an  estate  in  special  tail,  descendible 
only  to  the  heirs  of  their  two  bodies  (c) :  so  long  as 

(a)  2  Black.  Gomm.  180.  p.  105. 

(b)  Litt.    8.    288;     Com.     Diff.         {e)  Go.   Litt.   20  b,  85  b;  Bao. 
tit.    EsUtes    (K.    1) ;    see    anUf     Abr.  tit.  Joint  Tenants  (G). 
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they  both  live,  they  will  be  entitled  to  the  rents  and 
profits  in  equal  shares;  after  the  decease  of  either,  the 
survivor  will  be  entitled  for  life  to  the  whole ;  and,  on 
the  decease  of  such  survivor,  the  heir  of  their  bodies, 
in  case  they  should  have  intermarried,  will  succeed  by 
descent,  in  the  same  manner  as  if  both  A.  and  B.  had 
been  but  one  ancestor.!/  If,  however,  A.  and  B.  be 
persons  who  cannot  at  any  time  lawfully  intermarry,  as, 
if  they  be  brother  and  sister,  or  both  males,  or  both 
females,  a  gift  to  them  and  the  heirs  of  their  two  bodies 
will  receive  a  somewhat  diflferent  construction.  So  long 
as  it  is  possible  for  a  unity  of  interest  to  continue,  the 
law  will  carry  it  into  effect :  A.  and  B.  will  accordingly 
be  regarded  as  one  person,  and  will  be  entitled  jointly 
during  their  lives.  While  they  both  live  their  rights 
will  be  equal ;  and,  on  the  death  of  either,  the  survivor 
will  take  the  whole  so  long  as  he  may  live.  But,  as 
they  cannot  intermarry,  it  is  not  possible  that  any  one 
person  should  be  heir  of  both  their  bodies :  on  the 
decease  of  the  survivor,  the  law,  therefore,  in  order  to 
conform  as  nearly  as  possible  to  the  manifest  intent, 
that  the  heir  of  the  body  of  each  of  them  should  inherit, 
is  obliged  to  sever  the  tenancy  and  divide  the  inherit- 
ance between  the  heir  of  the  body  of  A.,  and  the  heir 
of  the  body  of  B.  Each  heir  will  accordingly  be  entitled 
to  a  moiety  of  the  rents  and  profits,  as  tenant  in  tail  of 
such  moiety.  The  heirs  will  now  hold  in  a  manner  de- 
nominated tenancy  in  common ;  instead  of  both  having 
the  whole,  each  will  have  an  undivided  half,  and  no 
further  right  of  survivorship  will  remain  (<?). 

An  estate  in  fee  simple  may  also  be  given  to  two  or  j^int  tenants 
more  persons  as  joint  tenants.     The  unity  of  this  kind*"'®®- 
of  tenure  is  remarkably  shown  by  the  words  which  are 
made  use  of  to  create  a  joint  tenancy  in  fee  simple. 

(d)  Litt.  8.  288.     See  Us  Tiverton  Market  Act,  20  Bear.  874. 
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The  lands  intended  to  be  given  to  joint  tenants  in  fee 
simple  are  limited  to  them  and  their  heirsy  or  to  them, 
ihmr  heirs  cmd  assigns  {e\  although  the  heira  of  one  of 
them  will  only  succeed  to  the  inheritance,  provided  the 
joint  tenancy  be  allowed  to  continue :  thus,  if  lands  be 
given  to  A.,  B.  and  C.  and  theiT  heirs^  A.,  B.  and  C. 
will  together  be  r^arded  as  one  person ;  and,  when 
they  are  all  dead,  but  not  before,  the  lands  will  descend 
to  the  heirs  of  the  artificial  person  (so  to  speak)  named 
in  the  gift.  The  survivor  of  the  three,  who  together 
compose  the  tenant,  will,  after  the  decease  of  his  com- 
panions, become  entitled  to  the  whole  lands  (/*).  While 
they  all  lived  each  had  the  whole ;  when  any  die,  the 
survivor  or  survivors  can  have  no  more.  The  heir  of 
Trustees  are  the  survivor  is,  therefore,  the  person  who  alone  will  be 
joint  tenants,  entitled  to  inherit,  to  the  entire  exclusion  of  the  heirs 
of  those  who  may  have  previously  died  ig),  A  joint 
tenancy  in  fee  simple  is  far  more  usual  than  a  joint 
tenancy  for  life  or  in  tail.  Its  principal  use  in  practice 
is  for  the  purpose  of  vesting  estates  in  trustees,  who,  as 
we  shall  see,  are  persons  entrusted  with  the  legal  owner- 
ship of  lands  for  the  benefit  of  others  (A).  Such  persons 
are  invariably  made  joint  tenants.  On  the  decease  of 
one  of  them,  the  whole  estate  then  vests  at  once  in  the 
survivors  or  survivor  of  them,  without  devolving  on  the 
heir  at  law  of  the  deceased  trustee,  and  without  being 
affected  by  any  disposition  which  he  may  have  made 
by  his  will ;  for  joint  tenants  are  incapable  of  devising 
their  respective  shares  by  will  [i) ;  they  are  not  regarded 
as  having  any  separate  interests,  except  as  between  or 
amongst  themselves,  whilst  two  or  more  of  them  are 


€)  Bac.  Abr.  tit.  Joint  Tenants     17  Vict  c.  61,  s.  8  ;  51  Vict.  c.  8, 
Go.  Litt.  1B4  a.  s.  21 :  52  Vict.  c.  7,  8.  6;  see  the 


If)   Litt.     B.     280.    Anj  joint  end  o^  Chapter  x. 

tenant  taking  a  beneficial  interest  {a)  Litt.  ubi  fup. 

bj  surriTorsnip  is  now  liable  to  {n)  Bee /hm<,  Chapter  vii . 

succession  duty  and  may  also  be  (i)  Litt.  s.  287 ;  Perk.  s.  500. 
liable  to  estate  duty;  stats.  16  & 
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living.  Trustees,  therefore,  whose  only  interest  is  that 
of  the  persons  for  whom  they  hold  in  trust,  are  properly 
made  joint  tenants.  As  a  rule,  the  survivor  of  several 
joint  tenants  in  fee  simple  may  devise  the  land,  as  well 
as  allow  it  to  descend  to  his  heir.  But,  if  such  survivor 
be  a  trustee  of  the  land,  on  his  death  after  the  year 
1881,  his  estate  will  vest  in  his  personal  representatives, 
notwithstanding  any  testamentary  disposition  he  may 
make  (J). 

As  joint  tenants  together  compose  but  one  owqer,  it 
follows,  as  we  have  already  observed,  that  the  estate  of 
each  must  arise  at  the  same  time  (k)  ;  so  that  if  A.  and 
B.  are  to  be  joint  tenants  of  lands,  A.  cannot  take  his 
share  first,  and  then  B.  come  in  after  him.      To  this  Exception  to 

'  ,  umtr  of  time. 

rule,  however,  an  exception  has  been  made  m  favour  of 
conveyances  taking  effect  by  virtue  of  the  Statute  of 
Uses,  to  be  hereafter  explained ;  for  it  has  been  held 
that  joint  tenants  under  this  statute  may  take  their 
shares  at  different  times  (Z) ;  and  the  exception  appears 
also  to  extend  to  estates  created  by  will  (m).  A  further 
consequence  of  the  unity  of  joint  tenants  is  seen  in  the 
fact,  that  if  one  of  them  should  wish  to  dispose  of  his 
interest  in  favour  of  any  of  his  companions,  he  may  not 
make  use  of  any  mode  of  disposition  operating  merely 
as  a  conveyance  of  lands  from  one  stranger  to  another. 
The  legal  possession  or  seisin  of  the  whole  of  the  lands 
belongs  to  each  one  of  the  joint  tenants  of  an  estate  of 
freehold ;  no  delivery  can,  therefore,  be  made  to  him  of 
that  which  he  already  has.     The  proper  form  of  assur-  a  release  is 

•'  r      IT  the  proper 

ance  between  joint  tenants  is,  accordingly,  a  release  by  form  ot 

assurance 
betvreen  joint 

/)  Stat.  44  &  46  Vict.   c.  41,         (m)   2  Jarman    on   Wills,   264,  *«°*°*"- 

K).  255,  4th  ed. ;  Oatea  d.  Hatterl/y  v. 

{k)  Co.   Litt.   188  a;    2  Black.  Jack&on,  2  Strange,  1172;  Fearne, 

Comm.  181.  Cont.  Rem.  818 ;  Bridge  ▼.  Yatu^ 

(0  18    Rep.    56;   Pollezf.    873;  12  Sim.  645;  KenwoHhyv,  Ward, 

Bac.  Abr.  tit.  Joint  Tenants  (D);  11      Hare,      1«6;      M' Oregar    ▼. 

Gilb.   Uses   and   Trusts,  71  (185,  if' ^r«^or,  1  De  Oex,  F.  &  J.  78. 
n.  10,  8rd  ed.). 


8.  80. 
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deed  (n),  and  this  release  operates  rather  as  an  extin- 
guishment of  right  than  as  a  conveyance ;  for  the  whole 
estate  is  already  supposed  to  be  vested  in  each  joint 
tenant,  as  well  as  his  own  proportion.  And  in  the 
Norman-French,  with  which  our  law  abounds,  two 
persons  holding  land  in  joint  tenancy  are  said  to  be 
seised  pet'  mie  et  per  tout  {p), 

4nanV  may  '^^®  incidents  of  a  joint  tenancy,  above  referred  to, 
be  severed,  last  only  SO  long  as  the  joint  tenancy  exists.  It  is  in 
the  power  of  any  one  of  the  joint  tenants  to  sever  the 
tenancy;  for  each  joint  tenant  possesses  an  absolute 
power  to  dispose,  in  his  lifetime,  of  his  own  share  of 
the  lands,  by  which  means  he  destroys  the  joint 
tenancy  (/>).  Thus,  if  there  be  three  joint  tenants  of 
lands  in  fee  simple,  any  one  of  them  may,  by  any  of  the 
usual  modes  of  alienation,  dispose  during  his  lifetime, 
though  not  by  will,  of  an  equal  undivided  third  part 
of  the  whole  inheritance.  But  should  he  die  without 
having  made  such  disposition,  each  one  of  the  remain- 
ing two  will  have  a  similar  right  in  his  lifetime  to  dis- 
pose of  an  undivided  moiety  of  the  whole.  From  the 
moment  of  severance,  the  unity  of  interest  and  title  is 
destroyed,  and  nothing  is  left  but  the  unity  of  posses- 
sion ;  the  share  which  has  been  disposed  of  is  at  once 
discharged  from  the  rights  and  incidents  of  joint 
tenancy,  and  becomes  the  subject  of  a  tenancy  in  com- 
mon. Thus,  if  there  be  three  joint  tenants,  and  any 
one  of  them  should  exercise  his  power  of  disposition  in 
favour  of  a  stranger,  such  stranger  will  then  hold  one 
undivided  third  part  of  the  lands,  as  tenant  in  common 
with  the  remaining  two. 

(n)  Co.  Litt.  169  a;   Bao.  Abr.  96  a. 

tit.    Joint    TeoaQts    (I)    8,    2 ;    2  (o)  Litt.  8.  288. 

Prest    Abst.    61.      But    a    grant  {p)(^o.  Litt.  186  a;  Oaldwelly, 

woald  operate  as  a  release;    Chet-  Feuoioetf  L.  R.,  9  Eq.  410. 
Ur    ▼.    Willan,   2    Wms.    Saund. 
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TenaDts  in  common  are  snch  as  have  a  unity  of  Tenants  in 
possession,  but  a  distinct  and  several  title  to  their  ^^™™°°* 
shares  (;).  The  shares  in  which  tenants  in  common 
hold  are  by  no  means  necessarily  equal.  Thus,  one 
tenant  in  common  may  be  entitled  to  one-third,  or  one- 
fifth,  or  any  other  proportion  of  the  profits  of  the  land, 
and  the  other  tenant  or  tenants  in  common  to  the 
residue.  So,  one  tenant  in  common  may  have  but  a 
life  or  other  limited  interest  in  his  share,  another  may 
be  seised  in  fee  of  his,  and  the  owners  of  another 
undivided  share  may  be  joint  tenants  as  between  them- 
selves, whilst  as  to  the  others  they  are  tenants  in 
common.  Between  a  joint  tenancy  and  tenancy  in 
common,  the  only  similarity  that  exists  is  therefore  the 
unity  of  possession.  A  tenant  in  common  is,  as  to  his 
own  undivided  share,  precisely  in  the  position  of  the 
owner  of  an  entire  and  separate  estate. 

When  the  rights  of  parties  are  distinct,  that  is,  for 
instance,  when  they  are  not  all  trustees  for  one  and  the 
same  purpose,  both  a  joint  tenancy  and  a  tenancy  in 
common  are  inconvenient  methods  for  the  enjoyment  of 
property.  Of  the  two  a  tenancy  in  common  is  no  doubt 
preferable ;  inasmuch  as  a  certain  possession  of  a  given 
share  is  preferable  to  a  simular  chance  of  getting  or 
losing  the  whole,  according  as  the  tenant  may  or  may 
not  survive  his  companions.  But  the  enjoyment  of 
lands  in  seoeralty^  or  as  a  single  owner,  is  far  more 
beneficial  than  either  of  the  above  modes.  Accordingly 
it  is  in  the  power  of  any  joint  tenant  or  tenant  in 
common  to  compel  his  companions  to  efiEect  2l  partition 
between  themselves,  according  to  the  value  of  their 
shares.  This  partition  was  formerly  enforced  by  a  writ  Paction  \g$ 
of  partition,  granted  by  virtue  of  statutes  passed  in  the 
reign  of  Henry  VIII.  (r).      Before  this  reign,  as  joint 

{q)    Litt    B.    292;      2     Black.  (r)    81     Hen.    VIII.    c.    I;    82 

Comm.  191. .  Hen.  VIII.  c.  82. 
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Partition  by 
Court  of 
Chancery. 


By  High 
Court  of 
Justice. 


Partition  by 
Board  of 
Agriculture. 


tenants  and  tenants  in  common  always  become  such 
by  their  own  act  and  agreement,  they  were  without  any 
remedy,  unless  they  all  agreed  to  the  partition.  In 
modern  times  it  was  found  more  convenient  to  resort  to 
the  jurisdiction,  which  the  Court  of  Chancery  had 
acquired,  to  compel  the  partition  of  estates  (s) ;  and  in 
1833  (()  the  old  writ  of  partition,  which  had  already 
become  obsolete,  was  abolished.  Since  1875,  this  juris- 
diction has  been  exercisable  in  the  Chancery  Division 
of  the  High  Court  of  Justice  (u).  Whether  the  parti- 
tion be  effected  through  the  agency  of  the  Court,  or  by 
the  mere  private  agreement  of  the  parties,  mutual  con- 
veyances of  their  respective  undivided  shares  must  be 
made,  in  order  to  carry  the  partition  into  complete 
effect  (»).  With  respect  to  joint  tenants,  these  convey- 
ances ought,  as  we  have  seen,  to  be  in  the  form  of 
releases ;  but  tenants  in  common,  having  separate  titles, 
must  make  mutual  conveyances,  as  between  strangers  ; 
and  by  a  modern  statute  it  is  provided,  that  a  partition 
shall  be  void  at  law,  dnless  made  by  deed  (y).  By  the 
Settled  Land  Act,  1882  (j?),  the  tenant  for  life  under  a 
settlement  of  an  undivided  share  of  land  is  empowered 
to  concur  in  making  partition  of  the  entirety,  and  to 
convey  the  land  given  on  partition  for  all  the  estate, 
which  is  the  subject  of  the  settlement,  in  the  manner 
requisite  for  giving  effect  to  the  partition.  Another 
very  convenient  mode  of  effecting  a  partition  is,  by 
application  to  the  Board  of  Agriculture,  who  are  em- 


(«)  See  Mannsrs  r.  CharUsworth, 
1  Mylne  Sl  Eeeu,  880. 

(t)  Stat.  8  &  4  Will.  IV.  c.  27, 
a.  86. 


88 

88. 


(u)  Stats.  86  &  87  Vict.  o.  66, 
1.   16,   17,   "      *"    ' 


84;  87   Sl  88  Viot.  o. 


(x)  Attorney- General  v.  Bamil' 
tan,  1  Madd.  314.  If  any  of  the 
parties  entitled  should  be  infants 
or  lunatics,  and  so  unable  to 
execute  a   conyeyanoe,  an   order 


may  be  made  vesting  their  shares 
in  such  persons  as  shall  be 
directed;  stats.  18  k  14  Vict,  c 
60,  ss.  7,  80;  58  Vict  c.  5,  s. 
185. 

(y)  Stat.  8  &  9  Viot.  c.  106,  s. 
8,  repealing  stat.  7  A  8  Vict.  c. 
76,'*s.  8,  to  the  same  effect. 

(0)  SUt.  45  &  46  Vict.  c.  88, 
ss.  8,  20;  see  Williams's  Con- 
veyancing Statutes,  295—297, 
821—825. 
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powered  by  recent  Acts  of  Parliament  to  make  orders 
under  their  hands  and  seal  for  the  partition  and  ex- 
change of  lands  and  other  hereditaments,  which  orders 
are  effectual  without  any  further  conveyance  or  re- 
lease (a). 

The  lurisdiction  of  the  Court  of  Chancery   with  re-  Partition 

Act  1868 

gard  to  partition  (now  exercisable,  as  we  have  seen,  in 
the  Chancery  Division)  was  extended  by  the  Partition 
Act,  1868  (J),  By  this  Act  the  Court  is  empowered  to 
direct  a  sale  of  the  property  instead  of  a  partition, 
-whenever  a  sale  and  distribution  of  the  proceeds 
appears  to  the  Court  to  be  more  beneficial  to  the 
parties  interested  (c).  If  the  parties  interested  to  the 
extent  of  a  moiety  or  upwards  request  a  sale,  the  Court 
shaUf  unless  it  sees  good  reason  to  the  contrary,  direct 
a  sale  of  the  property  accordingly  {d).  And  if  any 
party  interested  requests  a  sale  the  Court  may,  if  it 
thinks  fit,  unless  the  other  parties  interested  or  some 
of  them  undertake  to  purchase  the  share  of  the  party 
requesting  a  sale,  direct  a  sale  of  the  property  (e).  This 
alteration  of  the  law,  which  was  some  time  since 
suggested  by  the  late  author  (/*),  has  effected  a  sub- 
stantial Improvement. 


(a)  These  powers  were  first 
given  to  the  Inclosure  Gommis- 
sioDers  (In  1882  styled  the  Land 
Commissioners)  and  were,  trans- 
ferred to  the  Board  of  Agriculture 
in  1889;  see  stdts.  8  &  9  Vict.  c. 
118,  ss.  147,  150;  9  &  10  Vict.  c. 
70,  88.  9,  10,  11;  10  A  11  Vict.  c. 
Ill,  ss.  4,  6 ;  11  &  12  Vict.  c.  99, 
88.  18,  14;  12  ft  18  Vict  c.  88, 
88.  7,  11;  15  A  16  Vict.  c.  79, 
88.  81,  82:  17  A  18  Vict.  c.  97, 
8.  5 ;  20  A  21  Vict.  c.  81,  ss.  1— 
11 ;  21  A  22  Vict  c.  53  ;  22  A 
28  Vict.  c.  48,  ss.  10,  11 ;  89  A 
40  Vict.   c.    56,  tt.   88;    45  A  46 


Vict.  c.  88,  8.  48;  62  A  58  Viet, 
c.  SO,  8.  2;  Williams's  Conyej- 
ancing  Statutes,  848—850. 

(6)  Btat.  31  A  82  Vict.  c.  40, 
amended  bj  stat.  89  A  40  Vict.  c. 
17. 

(c)  Sect.  8. 

(a)  Sect.  4  ;  Wilkinson  v,  Jo- 
herm,  L.  R.,  16  Eq.  14 ;  I\>rt«r  v. 
L<ypes,  7  Gh.  D.  858. 

(«)  Stat.  87  A  88  Vict.  c.  88, 
8.  6;  see  Willianu  v.  GameSf 
L.  R.,  10  Ch.  204;  JHU  y.  JoiM, 
5  App.  Gas.  651 ;  Hiehardaan  r, 
Feary,  89  Ch.  D.  46. 

(/ >  Essay  on  Real  Assets,  p.  129. 
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CHAPTER  VI. 


\ 


Feoffment 
with  liTery 
of  seiBin. 


OP  THE  CONVEYANCE  OF  A  PREEHOLDmO  AT 

COMMON  LAW. 

Let  ns  now  turn  our  attention  to  the  means  of 
conveying  a  freeholding  (a)  of  land — what  the  law 
requires  to  effect  a  valid  transfer  from  one  person  to 
another  of  an  estat«rof  freehold  (b).  This  has  always 
been  and  still  is  a  formal  matter ;  mere  expression  of 
intention  will  not  suffice  to  transfer  freehold  property 
at  law,  unless  the  requisite  forms  be  daly  observed  (o). 
These  forms  are  not  the  same  now  as  they  were  in 
earlier  times.  By  the  common  law  delivery  of  posses- 
sion was  principally  necessary  to  effect  the  conveyance 
of  a  freehold :  while  at  the  present  day  the  chief 
requisite  is  a  deed  (d).  But  no  one  can  hope  to  exercise 
the  modem  conveyancing  art  with  understanding,  with- 
out some  knowledge  of  the  early  law.  For  the  whole 
modern  law  of  real  property  is  nothing  but  a  tangle  of 
heterogeneous  devices  for  escaping  the  effect  of  the 
common  law  rules  regarding  land.  And  it  will  yield  up 
its  reason  to  no  one,  who  lacks  the  patience  to  learn  its 
history.  I  would  therefore  entreat  the  student  to  laj 
aside  the  notion,  that  the  study  of  what  is  obsolete  in 
practice  must  necessarily  be  waste  .of  time,  and  will 
beg  him  again  to  consider  with  me  the  law  of  bygone 
days. 

By  the  common  law  a  f  reeholding  of  land  was  chiefly 


(a)  Ante.  p.  16. 


AnU,  p.  60: 
(e)  Bract,    fo.    89  b;    Litt.    bs. 
9,   66,  70;   Ward  t.  Audland,  8 


Beay.    201,     212  ;     Woodford    ▼. 
Chamley,  28  Bear.  96. 

(d)  Stot   8  &  9  Yict.  c.  106,  88. 
2,8. 
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traoBferable  hy  feoffment  with  Iwery  of  seisin  /  that  is, 
bj  the  gift  of  a  freehold  estate  in  the  land,  coupled  with 
formal  delivery  of  possession.  Feoffment  is  properly 
the  gift  of  9i  fief  or  fee  {e) ;  such  as  was  usually  conferred 
in  the  days  of  subinfeudation  (f) :  but  the  word  came 
to  be  applied  to  the  gift  of  any  freehold  estate  (g). 
Seisin,  as  we  have  seen,  originally  meant  any  kind  of 
possession,  but  was  not  afterwards  used  to  denote  any 
but  freehold  possession — the  possession  recoverable  in 
real  or  mixed  actions  (A).  At  common  law  a  feoffment 
need  not  have  been  put  into  writing ;  it  was  sufficient 
to  express  the  gift  by  word  of  mouth  (z) :  but  formal 
livery  of  seisin  was  absolutely  necessary  to  perfect  the 
gift  (k).  This  was  of  two  kinds :  livery  in  deed  and 
livery  in  law.  Livery  in  deed  was  performed  on  the  Y^'V^  *" 
land  to  be  conveyed  by  the  person  making  the  feoffment 
(called  the  feoff  or)  expressing  by  appropriate  act  (Z) 
and  words,  or  words  alone,  his  intention  to  deliver  seisin 
of  the  land  to  the  feoffee,  or  person  to  be  enfeoffed,  and 
yielding  up  vacant  possession  thereof  accordingly  (m). 
And  it  was  requisite,  in  order  to  secure  the  delivery  of 
vacant  possession  to  the  feoffee,  that  all  persons  who 
had  any  estate  or  possession  in  the  land,  of  which  seisin 
was  delivered,  should  either  join  in  or  consent  to 
making  the  livery,  or  be  absent  from  the  premises  (n). 
If  a  feoffment  were  made  of  different  lands  lying 
scattered  in  the  same  county  (as  was  usually  the  case 
in  the  days  of  common  fields  {0) ),  livery  of  seisin  of 
any  parcel  in  the  name  of  the  rest  was  sufficient  for  all, 


» 


e)  AnU,  p.  18.  hasp  of  the  door,  or  a  twig,  or  a 

y)  Ante,  p.  87.  turf. 

{a)  Litt.  B.  57  ;  Co.  Litt  9  a.  (m)  Bract,  fo.  89  b  et  seq,;  Co. 

(h)  ArUe,  p.  85.  Litt.  48  a. 

(»)  Bract,  fo.   88    b;    Litt.     as.  (n)  Bract,  fo.  89  b,  40  b,  41  b, 

214-217.  42,  49,   50;    Shep.    Touch.     218; 

(*)  Glanv.  vii.  1 ;  Bract  fo.  88,  Dos  d.  £eed  v.  Taylor,  5  B.  A  Ad. 

89    b:     Litt.    ss.     59,     66.     Mere  575. 

entry  07  a  feoffee  was  insufficient ;  (o)  Ante,  p.  40;   see  Bract,  fo. 

Litt.  s.  70.  40  a,  42  b 

(0  Such  as  the  delivery  of  the 
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if  all  were  in  the  complete  possession  of  the  same 
feoffor;  bnt  if  they  were  in  several  counties,  there 
must  have  been  as  many  liveries  as  there  were  coun- 
ties {p).  For  if  the  title  to  these  lands  should  come  to 
be  disputed,  there  must  have  been  as  many  trials  as 
there  were  counties ;  and  the  jury  of  one  county  are 
not  considered  judges  of  the  notoriety  of  a  fact  in 

Livery  in  law.  another  (q).  Livery  in  law  was  made,  not  on  the  land, 
but  in  sight  of  it  only,  by  the  feoffor  telling  the 
feoffee  to  enter  and  take  possession.  If  the  feoffee 
entered  accordingly  in  the  lifetime  of  the  feoffor,  this 
was  a  good  feoffment ;  but  if  either  the  feoffor  or  feoffee 
died  before  entry,  the  livery  was  void  (r).  This  livery 
was  good,  although  the  land  lay  in  another  county  {s) ; 
but  it  required  always  to  be  made  between  th^  parties 
themselves,  and  could  not  be  deputed  to  an  attorney, 

The  word  ffive  as  might  Uvery  in  deed  (t).  The  word  give  was  the 
apt  and  technical  term  to  be  employed  in  a  feoff- 
ment (u) ;  its  use  arose  in  those  times  when  gifts  from 
feudal  lords  to  their  tenants  were  the  conveyances  prin- 
cipally employed. 


tokermtttt  be     Bcsidcs  Uvery  of  seisin,  it  was  necessary,  whether  a 


marked  out  feoffment  Were  made  with  or  without  writing,  that  the 
estate  to  be  taken  by  the  feoffee  should  be  marked  out, 
or  limited,  as  it  is  called  ;  that  is,  that  the  extent  of 
the  feoffee's  interest  should  be  aacertained  by  the 
proper  technical  words.  Thus,  if  it  were  intended  to 
convey  an  estate  of  inheritance  to  the  feoffee,  it  was 
essential  that  the  gift  should  be  made  to  him  and  his 

(p)  Litt.  B.  61.    But    a    manor,  (q)  Go.    Litt.   50  a ;    2    Black, 

the  site  of  which    extended  into  Comm.  815. 

two    counties,    appears    to    have  (r)  Co.   Litt.    48   b;    2    Black, 

been  an  exception    to  this   rule ;  Comm.  816. 

for  it  was  but  as  one  thin^  for  the  («)  Co.  Litt.  48  b. 

purpose     of    a    feoffment  ;    Per*  (0  Co.     Litt.  62  b. 

kins,     sect.    227.     See,    however,  (u)  Co.    Litt.    9    a;    2    Black. 


Hale's     MS.,     Co.     Litt.     50    a,      Comm.  810. 
!  D.  (2). 
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heir8^  or  to  him  and  the  heirs  of  his  hodi/j  acjcording  as 
it  were  desired  to  limit  an  estate  in  fee  simple  or  fee 
tail  {x).  In  the  latter  case  words  of  procreation,  such 
as  "of  his  body,"  were  necessary,  as  well  as  the  words 
of  inheritance  {heirs) ;  for  a  gift  to  a  man  and  his  heirs 
male  conferred  on  him  an  estate  in  fee  simple  and  not 
in  tail,  there  being  no  words  to  ascertain  the  body  out 
of  which  such  heirs  should  issue;  and  an  estate  in 
lands  descendible  to  collateral  male  heirs  only,  in  entire 
exclusion  of  females,  is  unknown  to  the  English  law(y). 
If  the  land  were  given  to  the  feoflfee  simply,  without 
further  words,  we  have  seen  that  he  would  take  an 
estate  for  his  life  only  (^).  And  the  same  result  would 
follow  if  it  were  attempted  to  confer  on  him  a  larger 
estate  without  using  the  proper  technical  words.  Thus, 
if  lands  were  given  to  a  man  to  have  and  to  hold  to 
him  for  ever  or  to  him  and  his  assigns  for  ever,  he 
had  but  an  estate  for  life  for  want  of  the  word  heirs  {a). 
For  the  same  reason  a  gift  to  a  man  and  his  seedj  or 
to  him  and  his  offspring^  or  to  him  and  the  issue  of 
hu  bodgy  would  only  confer  upon  him  a  life  estate  and 
not  an  estate  tail  {b).  This  necessity  of  using  the  word 
heirs  to  mark  out  or  limit  an  estate  in  fee  seems  to 
have  been  derived  from  the  times  before  the  alienation 
of  land  was  freely  permitted,  when  the  tenant's  heir 
was  the  only  person  who  could  succeed  to  his  estate  (c). 
As  we  have  seen,  a  gift  of  land  would  then  confer  no 
fee,  unless  an  intention  were  expressed  that  the  donee's 
heir  should  succeed  him  {d).  And  though  tenants  in 
fee  simple  were  afterwards  enabled  to  dispose  of  their 
lands  so  as  to  defeat  the  expectation  of  their  heirs,  the 
liberty   so   gained   was   treated   as  incident  to  their 


(aO  Litt.  8.  1.  (a)  Litt.  a.  1. 

(y)  Liu.  B.  81;    Go.   Litt.  20  b,         (b)  Go.     Litt.     20;     2     Black. 

27;     2  Black.    Comm.   114.   115;  Gomm.  116. 
Poe  d.  Srun4  ▼.  Martyn,  SB.  kC,         (c)  AnU,  pp«  19,  22,  6&— 70. 
497.  M)  uin^,  p.  106. 

{z}  AnU,  p.  105. 
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estates  {e).  So  that  what  remained  essential,  on  the  gift 
of  a  fee  simple,  was  to  use  apt  words  to  confer  an  heredi- 
tary estate,  to  which  the  law  wonld  annex  the  power  of 
alienation.  Bat  it  was  not  necessary,  after  the  statute 
of  Quia  JSmptoreSy  expressly  to  confer  an  assignable 
estate  (/).  And  though  in  later  times  it  became  a 
common  form  to  convey  land  to  a  purchaser,  to  hold  to 
him  his  heirs  and  assigns  for  ever  {g)^  yet  the  word 
fieirs  alone  gave  him  a  fee  simple,  of  which  the  law 
enabled  him  to  dispose ;  and  the  remaining  words  and 
assigns  for  ever  had  no  conveyancing  virtue  at  all ; 
but  were  merely  declaratory  of  that  power  of  alienation 
which  the  purchaser  would  have  possessed  without  them. 


A  feoffment 
might  have 
created  an 
estate  bj 
wrong. 


Feoffment  bv 
tenant  in  tail 
or  for  life. 


The  delivery  of  possession  which  always  took  place  in 
a  f eoflfment,  rendered  it  an  assurance  of  great  power ; 
for  the  law  permits  one,  who  has  obtained  actual 
possession  of  land,  to  maintain  it  against  all  others, 
except  those  who  may  lawfully  claim  the  land  under  a 
prior  title  (A).  If,  therefore,  a  person  should  have  made 
a  feoffment  to  another  of  an  estate  in  fee  simple,  or  of 
any  other  estate,  not  warranted  by  his  own  interest  in 
the  lands,  such  a  feoffment  would  have  operated  (as  it 
was  said)  hy  wrong.  That  is  to  say,  it  would  have  con- 
ferred on  the  feoffee  the  whole  estate  limited  by  the 
feoffment,  and  would  have  enabled  him  to  maintain  the 
seisin  actually  delivered  to  him  against  all,  but  those, 
whose  prior  title  was  displaced  by  the  feoffment  And 
even  they  were  in  certain  cases  deprived  of  all  right  to 
enter  upon  the  land,  and  left  with  nothing  but  a  right 
to  bring  an  action  for  its  recovery  (i).   Thus  if  a  tenant 


{€)  Ante,  pp.  68 — 66. 

</)  AnU,  p.  69. 

(^)  See  2  Black.  Comm.  Appz., 
i.  vi. 

(A)  Bract,  fo.  80  b,  81 ;  Cole  on 
Ejectment,  287  ;  Williams  on 
Seisin,  7 ;    Holmes  on  the  Common 


the 


Law,  244. 

(«')  Generally  descent  io 
heir  of  the  actual  possessor 
required  to  take  away  the  right  of 
entry.  But  feoffments  by  tenants 
in  tail,  and  one  or  two  others,  put 
the  injured  parties  to  their  action. 
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in  tail  or  for  his  own  life  shoald  have  made  a  feoffment 
of  the  lands  for  an  estate  in  fee  simple,  the  feoffee 
woDld  not  merely  have  acquired  an  estate  for  the  life  of 
the  feoffor,  but  would  have  become  seised  of  an  estate 
in  fee  simple  by  wrong  (k).  In  the  case  of  a  tenant  for 
life,  who  has  no  fee  and  whose  position  in  early  times 
was  that  of  lessee  rather  than  owner  (Z),  such  a  feoff- 
ment was  held  to  be  a  cause  of  forfeiture  to  the  person 
next  entitled  after  his  death ;  as  being  a  conveyance  of 
such  person's  interest  to  another  without  his  con- 
sent (m).  But  a  feoffment  by  tenant  in  tail  conferred 
an  estate  indefeasible  during  his  lifei  (^)*  At  the 
present  day,  however,  an  estate  by  wrong  can  no 
longer  be  created  by  feoffment ;  an  Act  of  1846  pro- 
viding that  a  feoffment  shall  not  have  any  tortious 
operation  {o) 

Down   to  the  time  of  King  Henry  VIII.  nothing 
more  was  requisite  to  a  valid  feoffment  than  has  been 
already  mentioned.     In  the  reign  of  this  king,  how- 
ever, an  Act  of  Parliament  of  great  importance  was 
passed,  known  by  the  name  of  the  Statute  of  Uses  ( jp). 
And  after  this  statute,  it  became  further  requisite  to  a  The  sutute 
feoffment,  either  that  there  should  be  a  consideration^ 
for  the  gift,  or  that  it  should  be  expressed  to  be  made,  tion°requ1red, 
not  simply  untOy  but  unto  and  to  the  use  of^  ^^®bema^^to*^ 
feoffee.     The  manner  in  which  this  result  was  brought  the  use  of  the 
about  by  the  Statute  of  Uses  will  be  explained  in  the 
next  chapter. 

If  proper  words  of  gift  were  used  in  a  feoffment,  Writing 

formerly 
unnecessary. 
See  Liit.  as.  885  ti  nq.^  41 5,  592     ment  in  fee  by  a  tenant  for  years 
— 000;    Co.   Litt.   239  a,   n.     (1),      was  a  cause  of  forfeiture ;   Litt.  s. 
825  a,  n.  (1),  880  b,  n.  (1).  611 ;    Co.  Litt.  288  b,  251  b,  880  b, 

\k)  litt.   ss.  599,  611;   see  amU^      n.  (1). 
pp.  101,  112.  (m)  Litt.     ss.      595—600,     605— 

0)  Litt.  s.  57;  awU^  p.  107.  614,  649,  650. 

(m)  Litt.     ss.    415,    416,     609—         (o)  Stat.   8    &    9  Vict.   c.    106, 
611,  621;  Co.  Litt.  251;  see  Bract,      s.  4. 
fo.  81  a,  for  earlier  law.  So  a  feoff-         Ky)  Stat.  27  Hen.  YIII.  c.  10. 
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Charter. 


and  witnesses  were  present  who  could  afterwards  prove 
them,  it  mattered  not,  in /ancient  times,  whether  or  not 
they  were  put  into  writing  (y) ;  though  writing,  from  its 
greater  certainty,  was  generally  employed  (r).  There 
was  this  difference,  however,  between  writing  in  those 
days,  and  writing  in  oar  own  times.  In  our  own  times, 
almost  everybody  can  write ;  in  those  days  very  few  of 
the  landed  gentry  of  the  country  were  so  learned  as  to 
be  able  to  sign  their  own  names  (*).  Accordingly,  oa 
every  important  occasion,  when  a  written  document  was 
required,  instead  of  signing  their  names,  they  affixed 
their  seals  {t) ;  and  this  writing,  thus  sealed,  was  delivered 
to  the  party  for  whose  benefit  it  was  intended.  Writing 
was  not  then  employed  for  every  trivial  purpose,  but 
was  a  matter  of  some  solemnity.  And  a  charter,  or 
writing  whereby  a  man  formally  expressed  an  intention 
of  gift,  or  bound  himself  to  perform  any  act,  was  held  to 
afford  conclusive  proof  of  the  matter  expressed  therein, 
unless  it  were  shown  to  have  been  forged,  or  extoited 
from  him  by  fraud  or  force,  or  like  objections  to  its 
validity  were  established  {u).  In  very  early  times  after 
the  Norman  Conquest,  it  appears  that  even  an  unsealed 
charter  might  have  this  effect  {x).  But  afterwards  it 
came  to  be  settled  (y)  that  a  charter  must  have  affixed 
to  it  the  seal  of  the  person  whose  act  or  promise  it 
recorded,  in  order  to  be  admitted  as  conclusive  evidence 
against  him  (0).     Thenceforward  the  conclusive  effect 


(q)  Bract,  fo.  11  b,  88  b;  Go. 
Litt.  48  b,  121  b,  148  a,  271  b, 
n.(l). 

(r)  Madox*B  Forms,  Anel.  Dis- 
sert, p.  1. 

(8)  8  Hallam's  Middle  Ages, 
829;   2  Black.  Gomm.  805,  806. 

it)  It  appears  that  the  use  of 
seals  was  introduced  into  England 
after  the  Norman  Conquest,  and 
that  previously  the  English  cus- 
tom was  to  make  a  mark;  see 
Eemble,  Codex  Diplomaticus, 
Tol.  i.  Introd.  xc— ci. ;  Ducange, 


Gloss,  tit.  SiffUlam;  Bigelow, 
Placita  Anglo-Normannica,  176^ 
177. 

{u)  Glanr.  lib.  x.  c.  12;  Bract 
fo.  100,  896;  Britton«  liy.  i.  ch. 
29,  $$  5,  14—22;   fo.  62,  64—66. 

(x)  Bigelow,  PI.  Ang.-Norm. 
176,  177. 

(y)  Probably  as  a  safegruard 
against  forgery  :  Holmes  on  the 
Common  Law,  272. 

{»)  See  Year  Book,  80  Edw.  I. 

6158;  Fleta,   lib.  ii.  c.  60,  $25; 
ritton,  Ut.  i.  ch.  29,  $$  17,  19. 
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which  the  early  law  gave  to  writings  was  confined  to 
sealed  writings.  In  all  legal  transactions,  therefore,  a 
seal  was  affixed  to  the  written  document,  and  the  writing 
so  sealed  was,  when  delivered,  called  a  deed^  in  Latin  a  deed. 
factum^  K  thing  done;  nothing  in  fact  was  in  early 
times  called  a  writing  but  a  document  under  seal  (a). 
Hence  it  is  that  in  every  transaction,  in  which  the  com- 
men  law  requires  writing,  a  deed  is  necessary  (&). 

This  rale  remained  in  force  after  writing  had  come 
into  common  use,  and  sealing,  as  a  proof  of  authenticity, 
had  been  superseded  by  the  practice  of  men  signing 
their  names  in  their  own  handwriting.  So  that  deeds 
acquired  a  superiority  over  other  writings  ;  by  which  a 
man  was  in  general  no  more  conclusively  bound  than 
by  spoken  words.  Thus  agreements  made  by  deed  have 
always  been  enforceable  at  law  merely  by  reason  of 
their  formal  character  (c),  and  without  any  exception 
in  the  case  of  a  gratuitous  promise.  But  with  regard  to 
agreements  made  without  deed  (although  in  writing),  it 
was  established  that  a  man  should  not  enforce  a  promise 
so  made  to  him,  unless  he  had  given  some  pecuniary  or 
other  valuable  coiisideration  in  return  for  it  (d).  After  Consideration, 
this  doctrine  had  been  broached,  the  force  of  a  deed 
in  conclusively  binding  a  man  who  executed  it,  was 
erroneously  explained  by  saying  that  a  deed  in  law  im- 
ports a  consideration  (e).  And  this  explanation  was 
erected  into  a  rule  of  law  {/),  So  that  at  the  present 
day  a  deed^  or  a  writing  sealed  and  delivered  (^),  is  still 


(a)  Sm  the  tathorities  cited  in 
note  (u)  above;  Litt.  S8.  217, 
850.  852,  865—867  ;  Co.  Litt. 
85  b  ;  Shep.  Touch.  820,  821. 

(b)  Co.  Litt.  9,  49  a,  85  a, 
121  b,  148  a,  169  a,  172  a  ;  aut4, 
p.  81. 

(c)  T.  B.  45  Edw.  III.  24,  pi. 
80. 

{d)  See   Pollock    on    Contracts 
ch.  ill.,  iv. ;  Williama  on  Personal 
Property,      104—107,      18th     cd.; 

W.B.P. 


Jtafin  T.  EvgheBy  7  T.  R.  850,  n.; 
(wUy  p.  74. 

(«)  Plowdeo.  808,  809 ;  Bacon, 
Reading  on  the  Statute  of  Uses, 
810.  See  Holmes  on  the  Common 
Law,  271—278. 

(/)  2  Black.  Comm.  446;  1 
Fonb.  Eq.  842,  n.  ;  2  Fonb.  Eq. 
26. 

{g)   Co.    Litt.    171    b;     Sheo 
Touch.  50. 
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Execution . 


Escrow 


Alteration, 
rasure,  Ac. 


said  to  import  a  consideration,  and  maintains  in  manjr 
respects  a  superiority  in  law  over  a  mere  misealed 
writing.  In  modern  practice  the  kind  of  seal  made  use 
of  is  not  regarded,  and  the  mere  placing  of  the  finger 
on  a  seal  already  made,  is  held  to  be  equivalent  to 
sealing  (A) ;  and  the  words  "  I  deliver  this  as  my  act 
and  deed,"  which  are  spoken  at  the  same  time,  are  held 
to  be  equivalent  to  delivery,  even  if  the  party  keep  the 
deed  himself  (f).  The  sealing  and  delivery  of  a  deed  are 
termed  the  execution  of  it.  Occasionally  a  deed  is 
delivered  to  a  third  person  not  a  party  to  it,  to  be  de- 
livered up  to  the  other  party  or  parties,  upon  the  per- 
formance of  a  condition,  as  the  payment  of  money  or  the 
like.  It  is  then  said  to  be  delivered  as  an  escrow  or 
mere  writing  (scripium) ;  for  it  is  not  a  perfect  deed 
until  delivered  up  on  the  performance  of  the  condition  ; 
but  when  so  delivered  up,  it  operates  from  the  time  of 
its  execution  (k).  Any  alteration  or  rasure  in  or  addition 
to  a  deed  is  presumed  to  have  been  made  befoi'e  its 
execution  {l).  And  it  was  formerly  held  that  any  alter- 
ation, rasure  or  addition  made  in  a  material  part  of  a 
deed,  after  its  execution  by  the  grantor,  even  thougli 
made  by  a  stranger,  would  render  it  void,  und  that  any 
alteration  in  a  deed  made  by  the  party  to  whom  it  was 
delivered,  though  in  words  not  material,  would  also 
render  it  void  (m).  But  a  more  reasonable  doctrine  has 
lately  prevailed ;  and  it  has  now  been  held  that  the 
filling  in  of  the  date  of  the  deed,  or  of  the  names  of  the 
occupiers  of  the  lands  conveyed,  or  any  such  addition, 


(h)  Shep.  Touch.  57 ;  see  JVa- 
Uonal  Provincial  Bank  ▼.  Jacikton, 
88  Gh.  D.  1. 

(f*)  Doe  d.  Qamons  ▼.  Knight, 
5  Barn,  k  Cress.  671 ;  GHrugton  v. 
Gerrard,  4  You.  k  Coll.  119, 
180;  J^Etan  r.  ScoU,  6  Sim.  81; 
Fletcher  v.  Fletchsr,  4  Hare,  67. 
See  also  Hall  v.  Bainbridge,  12 
Q.  B.  699. 

{k)  See  Shep.   Touch.    58,    59; 


Bowker  v.  Burdekinf  11  Mees.  Sl 
Wels.  128,  147;  iV«A  v.  Ityn,  1 
Jones  &  Lat.  162 ;  Graham  r. 
Graham,  1  Ves.  jun.  275;  Miller^ 
thip  ▼.  Brocket,  5  H.  A  N.  797; 
Watkifu  ▼.  A'ash,  L.  R.  20  Eq. 
262. 

(/)  Doe  d.  Tat  urn  v,  Catamore, 
16  Q.  B.  745. 

(m)  JPigofs  ease,  11  Rep.  27  a. 


k 
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if  consistent  with  the  purposes  of  the  deed,  will  not 
render  it  void,  even  though  done  by  the  party  to  whom 
it  has  been  delivered,  after  its  execution  {n).  If  an 
estate  has  once  been  conveyed  by  a  deed,  of  course  the 
subsequent  alteration^  or  even  the  destruction,  of  the 
deed  cannot  operate  to  recouvey  the  estate ;  and  the 
deed,  even  though  cancelled,  may  be  given  in  evidence  to 
show  that  the  estate  was  conveyed  by  it  whilst  it  was 
valid  (o).  But  the  deed  having  become  void,  no  action 
could   be  brought  upon  any  covenant   contained  in 

it  ip). 

Deeds  are  divided  into  two  kinds,  deeds  poU  and  Deeds  poll 
indentures :  a  deed  poll  being  made  by  one  party  only,  JJres"  *° 
and  an  indenture  being  made  between  two  or  more 
parties.  Formerly,  when  deeds  were  more  concise 
than  at  present,  it  was  usual,  where  a  deed  was  made 
between  two  parties,  to  write  two  copies  upon  the  same 
piece  of  parchment,  with  some  word  or  letters  of  the 
alphabet  written  between  them,  through  which  the 
parchment  was  cut,  often  in  an  indented  line,  so  as  to 
leave  half  the  word  or  letters  on  one  part,  and  half  on 
the  other,  thus  serving  the  purpose  of  a  tally.  But  at 
length  indenting  only  came  into  use  (q) ;  and  now  every 
deed,  to  which  there  is  more  than  one  party,  is  cut  with 
an  indented  or  waving  line  at  the  top,  and  is  called 
an  indenture  (r).  Formerly,  when  a  deed  assumed  the 
form  of  an  indenture  every  person  who  took  any  im- 
mediate benefit  under  it  was  always  named  as  one  of 
the  parties  («).    But  it  is  now  enacted  that,  under  an 

{n)  Aldous  r,   OomtoeUf  L.  R.,  also   for   anj  fraudulent  purpose 

8   Q.    B.   578;    AdseUs  v.    J7ioM,  to   destroy,    caueel,   obliterate,  or 

83  Bear.  55.  conceal  anj  document  of  title  to 

(0)  Lord  Ward  y.  LurrUey,  5  H.  lands.    Stat.  24  &  26  Vict.  c.  96, 

k  N.  87.  856.  8.  28. 

ip)  Pigofft  case.  11   Rep.  27  a:  (q)  2  Black.  Gomm.  295. 

Principles  of  the  Law  of  rersonal  (r)  Go.  Litt.  148  b. 

Property,    p.    105,  18th  ed.;   Hall  («)  See  Go.  Litt.  229  a,  281  a ; 

T.   C^ndUsSf  4   Bing.   128.    It  is  Bacon  on  Uses,  14. 
now  felony  not  only  to  steal,  but 

I.  2 
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indenture,  an  immediate  estate  or  interest  in  any  tene- 
ments or  hereditaments,  and  the  benefit  of  a  condition 
or  covenant  respecting  any  tenements  or  hereditaments, 
Person  taking  may  be  taken  although  the  taker  thereof  be  not  named 

benent  need  *'  ,  ,     ,  ,  ,  _       , 

not  be  a         a  party  to  the  same  indenture ;  also  that  a  deed,  par- 
^**^^- ■  porting  to  be  an  indentare,  shall  have  the  effect  of  an 

indenture,  although  not  actually  indented  (Q.  A  deed 
made  by  only  one  party  is  polled,  or  shaved  even  at  the 
Deed  poll.  top,  and  is  therefore  called  a  deed  poll  /  and,  under 
such  a  deed,  any  person  may  accept  a  grant,  though  of 
course  none  but  the  party  can  make  one.  All  deeds 
must  be  written  either  on  paper  or  parchment  (w). 


Writings  not 
under  seal. 


A<»<^ 


The  Statnte 
of  Frauds. 


So  manifest  are  the  advantages  of  putting  down  in 
writing  matters  of  any  permanent  importance,  that,  as 
commerce  and  civilization  advanced,  writings  not  under 
seal  must  necessarily  have  come  into  frequent  use  ;  but, 
until  the  reign  of  King  Charles  II.,  the  use  of  writing 
remained  perfectly  optional  with  the  parties,  in  every 
case  which  did  not  require  a  deed  under  seal.  In  this 
reign,  however,  an  Act  of  Parliament  was  passed  (»), 
requiring  the  use  of  writing  in  many  transactions,  which 
previously  might  have  taken  place  by  mere  word  of 
mouth.  This  Act  is  intituled  "  An  Act  for  Prevention 
of  Frauds  and  Perjuries,"  and  is  now  commonly  called 
the  Statute  of  Frauds.  It  enacts  (y),  amongst  other 
things,  that  all  leases,  estates,  interests  of  freehold,  or 
term  of  years,  or  any  uncertain  interests,  in  lands,  tene- 
ments or  hereditaments,  made  or  created  by  livery  of 
seisin  only,  or  by  parol,  and  not  put  in  writing,  and 
signed  by  the  parties  so  making  or  creating  the  same, 


Stamps  CO 
deeds. 


(0  Stot.  8  A  9  Vict.  o.  106,  s. 
6,  repealing  stat.  7  A  8  Vict.  c. 
76,  8.  11.  to  the  same  effect. 

(tt)  8hep.  Touch.  54;  2  Black. 
Gomm.  297.  Deeds  not  speciallj 
charged  with  an  ad  valorem  or 
other  stamp  duty  are  now  subject 


to  a  stamp  duty  of  10«.  Stat.  54 
A  55  Vict.  c.  89,  s.  1  A  1st  sche- 
dule, replacing  stat  88  A  84  Vict, 
c.  97. 

'(xj  SUt.  29  Car.  II.  c.  8. 
(y)  Sect.  1. 
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or  their  agents  thereunto  lawfully  authorized  by  writing, 

shall  have  the  force  and  effect  of  leases  or  estates  at  will 

only,  and  no  greater  force  and  effect ;  any  consideration 

for  making  any  such  parol  leases  or   estates,   or  any 

former  law  or  usage  to  the  contrary  notwithstanding. 

The  only  exception  to  this  sweeping  enactment  is  in  An  exception. 

favour  of  leases  not  exceeding  three  years  from  the 

making,  and  on  which  a  rent  of  two-thirds  at  least  of 

the  full  improved  value  is  reserved  to  the  landlord  fe). 

In  consequence  of  this  Act,  it  became  necessary  that  a 

feoffment  should  be  put  into  writing,  and  signed  by  the 

party  making  the  same,  or  his  agent  lawfully  authorized 

by  writing;  but  a  deed  or  writing  und^  seal  was  not 

essential  (a),  if  livery  of  seisin  were  duly  made.     But 

now  by  the  Act  to  amend  the  law  of  real  property  (6),  ^  ^^^  °ow 

necessErv. 

it  is  provided  that  a  feoffment,  other  than  a  feoffment 
made  under  a  custom  by  an  infant  (c?),  shall  be  void  at 
law,  unless  evidenced  by  deed.     Where  a  deed  is  made  Whether 
use  of,  it  is  a  matter  of  doubt,  whether  signing,  as  well  d^Tneces- 
as  sealing,  is  absolutely  necessary:   previously  to  the***^^' 
Statute  of  Frauds,  signing  was  not  at  all  essential  to  a 
deed,  provided  it  were  only  sealed  and  delivered  {d) ; 
and  the  Statute  of  Frauds  seems  to  be  aimed  at  trans- 
actions by  parol  only,  and  not  to  be  intended  to  affect 
deeds.   Of  this  opinion  is  Mr.  Preston  {e).    Sir  William 
Blackstone,  on  the  other  hand,  thinks  signing  now  to 
be  as  necessary  as  sealing  ( /).  And  the  Court  of  Queen's 
Bencli  has,  if  possible,   added  to  the  doubt  {gy     Mr. 
Preston's,  however,  appears  to  be  the  better  opinion  (A). 
However  this  may  be,  it  would  certainly  be  most  unwise 

(«)  Sect.  2.  {g)   Cooeh  t.  Goodman,  2  Q.  B. 

\a)  8  Prest.  Abet.  110.  680,  .597. 

(6)  Stot  8  A  9  Vict.  c.  106,  s.         (A)  See    Taunton   v.    FkpUr,    6    . 

8.  Madd.  166,  167 ;  Avelim  v.    Whia- 

(e)  Ante,  p.  55.  ton,  4  Man.  k  Gran.  801  ;    Cherry 

(</)  Shep.  Touch.  56.  v.     Heming,    4     Ex.      631,     686; 

(«)    Shop.    Touch.    56,   n.    (24),  Lawrie  v.    Lets,    14    Ch.    D.   249; 

Preston* A  ed.;  3  Prest.  Abftt.  61.  7  App.    ('as.  19,   27;    Sug.   Pow. 

(J)  2  Black.  Gomm.  806.  284,  285,  8th  ed. 
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to  raise  the  question  by  leaving  any  deed  sealed  and 
delivered,  but  not  signed. 

Legal  doubts.  The  doubt  above  mentioned  is  just  of  a  class  with 
many  others,  with  which  the  student  must  expect  to 
meet.  Lying  just  by  the  side  of  the  common  highway 
of  legal  knowledge,  it  yet  remains  uncertain  ground. 
The  abundance  of  principles  and  the  variety  of  illustra- 
tions to  be  found  in  legal  text-books,  are  apt  to  mislead 
the  student  into  the  supposition,  that  he  has  obtained  a 
map  of  the  whole  country  which  lies  before  him.  But 
further  research  will  inform  him  that  this  opinion  is 
erroneous,  and  that,  though  the  ordinary  paths  are  well 
beaten  by  author  after  author  again  going  over  the  same 
ground,  yet  much  that  lies  to  the  right  hand  and  to  the 
left  still  continues  unexplored,  or  known  only  as  doubt- 
ful and  dangerous.  The  maimer  in  which  our  laws  are 
formed  is  the  chief  reason  for  this  prevalence  of  uncer- 
tainty. Parliament,  the  great  f  ramer  of  the  laws,  seldom 
undertakes  the  task  of  interpreting  them,  a  task  indeed 
which  would  itself  be  less  onerous,  were  more  care  and 
pains  bestowed  on  the  making  of  them.  But,  as  it  is, 
a  doubt  is  left  to  stand  for  vears,  till  the  cause  of  some 
unlucky  suitor  raises  the  point  before  one  of  the  Courts  ; 
till  this  happens,  the  judges  themselves  have  no  autho- 
rity to  remove  it;  and  thus  it  remains  a  pest  to  society, 
till  caught  in  the  act  of  raising  a  lawsuit.  No  wonder 
then,  when  judges  can  do  so  little,  that  writers  should 
avoid  all  doubtful  points.  Cases,  which  have  been  de- 
cided, are  continually  cited  to  illustrate  the  principles 
on  which  the  decisions  have  proceeded  ;  but  in  the  ab- 
sence of  decision,  a  lawyer  becomes  timid,  and  seldom 
ventures  to  draw  an  inference,  lest  he  should  be  charged 
with  introducing  a  doubt. 

Means  of  con-      To  return  : — Besides  a  feoffment,  there  were  certain 
common  law,  mcaus  by  which  an  estate  of  freehold  could  be  conveyed 
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at  common  law,  without  livery  of  seisin ;  but  noDe  of  without  liveiy 
these  were  available  without  actual  entry  upon  the 
land.  Thus  fines  and  recoveries,  which  have  been Finesand 
already  explained  {jb)^  were  considered  in  the  light  of 
common  assurances  of  freeholds. .  But  these  owed  tbeii- 
force  and  effect  to  their  being  judicial  proceedings.  A 
fine,  too,  either  presupposed  seisin  of  the  lands  by  the 
person  to  whom  it  was  levied,  or  required  to  be  followed 
up  by  jsntry  on  his  part  (A).  And  recoveries  used  to  be 
completed  by  a  regular  writ  directing  the  sheriff  to  put 
the  recoveror  in  possession  of  the  lands  (Z).  So  that 
in  each  case  a  transfer  of  possession  was  contemplated  as 
notorious  as  that  made  bjUiyftryof  seisin  (m).  Again,  J'/ie|J/°^ 
if  a  freeholdex  in  fee  let  his  land  to  a  tenant  for  years 
or. at  will,  who  entered  into  actual  possession,  only  the 
mere  right  {ii)  of  freehold  and  fee  remained  with  the 
former ;  and  this,  being  an_incorporeal  hereditament, 
was  transferable  at  common  law  \r^  deed  {p\  In  such  a 
case,  therefore,  a  freehold  estate  could  be  conveyed  to 
the  tenant  by  deed  of  release  to  him  of  all  his  landlord's 
estate  In  the  land.  But  no  such  release  could  be  effectu- 
ally made  to  a  tenant,  who  had  not  actually  entered  {p). 
For  the  same  reason  an  estate  of  freehold  might  be  Confirmation, 
conveyed  from  a  rightful  owner  to  any  one,  who  had 
obtained  actual  possession  of  his  land,  either  with  or 
without  his  privity,  by  deed  of  confirmation  of  the 
estate  to  him  {q).  Also,  if  two  men  of  equal  estate  Exchange. 
(^.d.,  both  seised  in  fee  or  tail)  agreed  to  exchange  lands, 
this  might  be  completed  at  common  law  by  entry  with- 
out formal  livery  of  seisin  {r).     And  a  life-tenant  in  Surrender. 

(«)  AfU€,  pp.  68,  90—99.  (o)  Ante,  pp.  80,  81. 

{k)   Go.   Tr.   229,   280,  243,  26*1;  {p)  Bract,   fo.  40  a;    Litt.    ss. 

Shep.     Toach.    3,    4 ;     2    Black.  459,460,465. 

Comm.      848—857;      Cruise      on  {q)  Bract,   fo.   40  b;    Litt.  sb. 

Fines,  eh.  iii.  515—591,  531—588. 

(0  Crnise  on  Recoveries,  151.  (r)  Litt.   sa.   62—65;    Go.   Litt. 

\m)  See  Cruise  on  Fines,  8,  6,  50,  51,  266  b.   See  stats.   29  Car. 

62,  68,  65.  158.  II.   c.  8,  s.  8;  8  A  9  Vict.  c.  106, 

(n)  AwU^  pp.  5,  29.  a.  8. 
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possession  might  surrender  or  give  np  his  estate  to  the 
persou  next  entitled  to  the  freehold  after  his  death 
without  making  formal  livery  {$), 

No  meaDB  of       "We  gee  then  that  every  mode  of  conveying  a  freehold 

conveyance  at  ''  .      -i 

common  law  known  to  the  common  law  either  required  or  pre- 
wi  ou  en  '■y-  gyppQgg^  ^  transfer  of  possession ;  and  that  no  one  oonld 
acquire  an  estate  of  freehold  without  entry  on  the  land. 
In  later  times  a  method  of  conveyance  was  devised, 
which  could  be  made  use  of  at  any  distance  from  the 
property :  but  this  derived  its  effect  from  the  Statute 
of  Uses  (<).  Before  proceeding  further,  therefore,  it 
will  be  necessary  to  explain  that  statute,  and  what  it 
was  designed  to  abolish,  namely,  equitable  estates  in 
land. 

(«)   Co.   Litt   887  b,  888  a;  see     9  Vict  c.  106,  a.  8. 
8tot8.  29  Carr.  II.  c.  8,  a.  8  ;  8  *        (0  Stat.  27  Hen.  VIIL  c  10. 


CHAPTER  YIL 

OP  AN  EQUITABLE  ESTATE  IN  LAND. 


Sbction  I. 

Of  Equity  and  the  Court  of  Chcmcery, 

Besides  the  freehold  estates  in  land,  which  may  be 
enjoyed  by  the  common  law  (a),  a  man  may  have 
valuable  interests  in  land  to  which  he  is  entitled,  not 
at  laWj  but  in  equity  only.  This  word  equity^  when  Equity, 
used,  as  here,  in  cdritra-distinction  to  law,  does  not  refer 
to  what  is  morally  right  as  opposed  to  what  is  legal,  but 
denotes  generally  the  body  of  rules  which  has  been 
developed  in  the  exercise  of  the  equitable  jurisdiction 
of  the  Court  of  Chancery  (J).  These  rules  of  equity 
are  as  much  rules  of  positive  law  {c)  as  are  the  rules  of 
common  law;  each  body  of  rules  is  a  part  of  the  law 
of  the  land.  Tiie  rules  of  equity,  however,  are  of  later 
origin.  Like  the  equity  of  the  Pr»tor  in  the  Roman 
system  (e2),  they  were  introduced  to  mitigate  the  harsh- 
ness of  a  rigid  legal  system.  In  this  country,  however, 
they  were  not  enforced  in  the  same  courts  as  the  rules 
of  law,  but  were  administered  in  separate  tribunals,  the 
chief  of  which  was  the  Court  of  Chancery.  This  Court 
gradually  acquired  complete  power  of  carrying  out  its 


(a)  AnUyjD,  9,  n.  Srd  ed. 

{h)  Cf.   Story,   Eq.   Jnr.  ch.  i.  {d)  As  to  which  see  Gai.  Comm. 

^^ttMq.  L    $$   2,    6:    Dig.    L    i.    7.      De 

ie)  I,    €.    rules   enforced    by    a  Jostitia  et  Jure :  Maine's  Ancient 

soVereiffn  political  authonty ; *  see  Law,   ch.  iii.;    Moyle's   Justinian, 

HoUand,    jurispmdeQce,    86,    87,  ^€tMq, 
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own  decrees,  even  when  they  over-rode  the  roles  of  the 
common  law ;  though  the  means  adopted  to  secore 
obedience  were  not  the  same  as  were  used  to  give 
effect  to  the  judgments  of  common  law  courts.  Bat, 
notwithstanding  this  difference  in  procedure,  the  rules 
of  equity  established  in  the  Chancery  Court  became 
as  binding  on  the  subject,  and  as  enforceable  by  the 
executive  power  of  the  State,  as  the  rules  of  common 
law. 


0"9|\?*  ^^«       The  jurisdiction  of  the  Conrt  of  Chancery,  like  that 

equitable  J  •'' 

jurisdiction     of  the  common  law  courts  (d),  was  derived  from  the 

exercised  iu 

Chancery.  authority  of  the  Bang,  regarded  as  the  source  of  all 
justice  within  the  reahn.  When  Henry  II.  delegated 
his  ordinary  legal  jurisdiction  to  judges  sitting  per- 
manently (y),  he  reserved  questions,  which  they  could 
not  determine,  for  the  decision  of  himself  and  his 
council  {g).  To  the  King,  therefore,  and  to  his  select 
council  (A)  petitions  were  constantly  made  for  the 
redress  of  every  kind  of  injustice,  and  especially  for 
relief,  as  a  matter  of  special  grace  and  favour,  in  cases 
wherein  no  remedy  could  be  had  by  the  ordinary  law  (i). 

A.  D.  1848-9.  About  the  twenty-second  year  of  Edward  III.  petitions 
touching  matters  to  be  conceded  of  the  royal  grace  were 
ordered  to  be  prosecuted  before  the  Chancellor ;  and  it 
appears  that  after  this  petitions  for  the  redress  of 
grievances,  which  the  common  law  failed  to  remedy, 
began  to  be  addressed  to  the  Chancellor  instead  of  the 
,  King  (A).  After  a  statute  of  the  17th  year  of  Richard  11.  (Q 
extending  the  Chancellor's  jurisdiction,  such  petitions 


t 


I «)  AnUf  p.  9,  n. 

(/)  AnUf  p.  9,  n . 

ig)  Benedict,  Geata  Hen.  II.  i. 
207 ;  Stubba,  Const.  Hist.  ch. 
ziii.  §  168. 

(h)  As  to  which,  see  Stnbbs, 
Const.  Hist.  ch.  zf.  $  280; 
Hardy,    Introd.    to    Close    RoUs, 


xxyi. 

(•)  See  Stubbs,  Const.  Hist, 
ch.  XT.  %  281  ;  Hardj.  lotrod.  to 
Close  Rolls,  xxTiii. 

{k)  Hardj,  Introd.  to  Close 
Rolls,  xxyiii.,  xxix. 

(Z)  Stat.  17  Ric.  II.  6. 
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were  regularly  filed  (w).  Chancery  process  formed  the 
subject  of  complaiilt  by  the  Commons  in  the  next  three 
reigns  (n) ;  bnt  in  Edward  the  Fourth's  time  it  is  found 
established  as  a  thing  of  use  and  wont  {o).  The  equit- 
able jurisdiction  of  the  Court  of  Chancery  was  finally 
established  by  the  decision  in  its  favour  by  James  I.  of 
the  controversy,  whether  a  court  of  law  could  give 
relief  after  or  against  a  judgment  of  a  court  of  common 
law  {p). 

Chancery   process  was  directed   against   the   person  chancery 

J     r  ~o  r  procesA. 

complained  of,  who  was  summoned  to  appear  and 
answer  the  matters  laid  to  his  charge  (^) ;  and,  if  need 
were,  enjoined  to  refrain  from  exercising  his  common- 
law  rights  in  a  manner  contrary  to  what  the  Court 
enforced  as  equity  (r).  Contempt  of  the  Court's  decree 
was  punished  by  attachment  («)  and  imprisonment  of 
the  party  in  contempt,  and  in  later  times  by  sequestra- 
tion {t)  of  his  property.  But  it  was  only  in  Chancery 
that  the  rules  of  equity  were  enforced ;  for  a  title  to 
relief  in  equity  was  never  admitted  to  confer  a  right 
cognizable  by  the  courts  of  common  law  (u).     Chancery 


On)  1  Calendar  of  Proceed- 
ings in  Chancery,  preface. 

(»)  See  Rot.  Pari.  iii.  471,  506, 
510;  iv.  84,  156,  189,  600. 

(0)  Hardy,  Introd.  to  Close 
Rolls,  xxxi.;  Rot.  Pari.  vi.  144. 

(p)  See  8  Black.  Comm.  52; 
Cary,  163;  Jurisdiction  of  the 
Court  of  Chancery  vindicated  at 
the  end  of  1  Ch.  Rep. 

(a)  See  Hardy,  Introd.  to  Close 
Rolls,  XXX.,  note  (3);  Rot.  Pari, 
ir.  84;  Palgrave  on  the  King's 
Council,  41;  Calendar  of  Proceed- 
ings in  Chancery,  I.  v.,  xxvii. 

(r)  Spence,  Eq.  Jur.  371,  673 
—6. 

(«)  Ckty  V.  AkUhurgh,  2  Cal. 
Ixii.  (14  k  15  Edw.  IV.). 

(0  Sequestration  appears  to 
have  been  introduced  in  Eliza- 
beth's reign,  but  hardly  became 
an    established    institution    before 


the  time  of  Charles  II.  See 
Practice  of  the  High  Court  of 
Chancery  (A.  D.  1672)  25,  26;  1 
Vem.  421;  1  Eq.  Ca.  Abr.  180; 
Free.  Ch.  552;  Tothill,  Seque»tra- 
tion;  £rograve  v.  WattSy  Cro. 
Eliz.  651;  1  Ch.  Rep.  81;  1  Ch. 
Ca.  91;  2  Ch.  Ca.  44,  45;  Praxis 
Alma)  Curiffi  Cancellarise  (A.  D. 
1694),  82,  44,  89;  Gilbert,  ^Forum 
Romanum.  18,  68  tt  8«q.;  anU^ 
p.  26,  n.  m. 

iu)  See  Y.  B.  4  Edw.  IV.  8,  pi. 
9;  Warwick  v.  JiicTiardeon,  10 
M.  &  W.  284;  Lewin  on  Trusts, 
ch.  i,  «  6,  p.  16,  8th  ed.  A  limited 
equitable  jurisdiction  was,  how- 
ever, conferred  on  the  Common 
Law  Courts  by  the  Common  Law 
Procedure  Act,  1854  (17  k  18 
Vict.  c.  125,  ss.  68,  69,  79,  88, 
85). 
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Chancery 
procedure. 


procedure  was  borrowed  from  the  Canon  Law  (x)  ;  and 
presented  a  strong  contrast  to  common  law  procedure 
in  its  mode  of  trial  by  a  single  jndge  without  a  jury  (y), 
its  manner  of  taking  evidence  by  the  written  deposi- 
tions of  witnesses  examined  by  written  interroga- 
tories (3),  and  its  decrees  requiring  the  specific  per- 
formamce  of  the  acts  enjoined  {a). 


Principle  of 

equitaold 

relief. 


At  first  the  relief  afforded  under  the  Chaucellor^B 
extraordinary  jurisdiction  was  no  doubt  based  on  moral 
grounds ;  equity  was  then  identified  with  the  rule  of 
action  prescribed  by  good  conscience  {b) ;  and  it  was 
left  to  the  discretion  of  the  Chancellor  how  far  he 
would  interfere  {c).  But  the  respect  paid  to  precedent 
and  the  practice  of  the  Court  {d),  the  professional 
opinion  of  regular  practitioners  at  the  Chancery 
Bar  (^),  the  practice  of  deciding  difficult  cases  with 
the  advice  of  the  judges  (/),  and  the  example  of  the 
PrsBtor's  equity  in  Roman  law  (g),  were  all  influences 


(X)  Gilbert,  Forum  Roman., 
ch.  ii.  iii.;  Lavr  Qaarterly  Re- 
view, i.  182, 

(^)  1  Spence,  £q.  Jur.  888;  8 
Black.  Gomm.  442,  450. 

(z)  8  Black.  Comm.  488,  449; 
2  Maddock,  Chancery  Practice, 
569,  8rd  ed.  Since  1852  evidence 
in  Chancery  proceedings  may  be 
taken  viva  voce;  see  stat.  15  &  16 
Vict.  c.  86,  88.  28—80;  Rules  of 
the  Supreme  Court,  1883,  Order 
zxxvii.,  r.  1. 

(a)  1  Spence,  Eq.  Jnr.  889,  890. 
Judgments  at  common  law  were, 
generally,  either  for  the  recovery 
of  land,  or  of  a  sum  of  money, 
simply. 

(J)  See  Y.  B.  4  Heu.  VIl.  4, 
pi.  8;  Bro.  Abr.  Conscience,  pi. 
8,  15,  17;  Doctor  and  Student, 
Dial.  I.  ch.  12—19;  Bac.  Tr.  iv. 
805—807,  812,  824.  In  the 
IComan  system,  equity  was  identi- 
fied with  natural  law,  or  the  law 
which  natural  reason  teaches  all 
mankind;     see     Maine's    Ancient 


Law,  ch.  ill.;  Gai.  Comm.  I.  1, 
156,  II.  65—78,  III.  25. 

(c)  See  Hardy,  Introd.  to  Close 
Rolls,  xxiii.,  xxxi.;  Lam  bard*  s 
Archeion,  48,  64;  Abuses  and  Ele- 
medies  of  Chancery  in  Uargrave's 
Law  Tracts,  480,  431;  Selden, 
Table  Talk,  Equity;  8  Black. 
Comm.  54,  488,  484. 

(<2)  See  Ordinacio  CaDcellarise 
12  Ric.  II. ;  Renovacio  Ordisum 
Cancellariffi,  Ump.  Hen.  Y.,  San- 
ders. Chancery  Orders,  1 — *f  d; 
Haray,  Introd.  to  Close  Bolls, 
xxxi. 

(«}  Renov.  Ord.  Cane,  San- 
ders. Ch.  Ord.  7  d. 

(/)  See  Y.  B.  87  Hen.  VL  18 
A  85,  pi.  28;  7  Edw.  IV  14.  pi. 
8;  22  Edw.  IV.  6,  pi.  18;  L  Cal. 
xcvii.;  2  Cal.  xxviii. 

iff)  Spence,  Eq.  Jur.  i.  412, 
415;  see  Smyth,  De  Republics 
Anglorum,  52,  54,  ed.  1588; 
Treatise  of  the  Masters  in  Chan- 
cerv,  $  IV.,  m  Hargreave's  Law 
Tracts,   809-813;     History  of  the 
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tending  to  make  the  Chancellor's  interference  with  the 
law,  in  the  name  of  equity,  a  matter  of  principle  (A). 
Still,  it  was  hardly  nntil  after  the  restoration  of 
Charles  II.  that  it  became  well  understood  that  relief 
should  be  administered  in  a  court  of  equity  upon 
fixed  principles  of  justice  to  be  ascertained  from 
precedents  (i).  Moreover,  the  practice  of  committing 
the  Great  Seal  to  a  lawyer  was  not  established  before 
the  seventeenth  century  {J),  Indeed  modem  equity, 
the  body  of  rules  now  enforced  as  equity,  is  generally 
dated  from  the  Restoration,  and  may  be  said  to  have 
been  evolved  from  the  judgments  given  in  the  Court  of 
Chancery  from  the  Chancellorship  of  Lord  Notting- 
ham {Jc)  down  to  that  of  Lord  Eldon  (Z).  By  that  time 
equity  had  become  a  body  of  case-law,  administered  on 
principles  to  be  found  in  former  decisions,  but  admitting 
no  further  accessions  from  the  moral  domain.  Such  it 
has  since  remained,  notwithstanding  a  portentous 
increase  in  volume.  Chancery  procedure,  of  which  the 
delays  had  become  an  intolerable  scandal  (m),  was 
reformed  in  1833  (n),  and  again  in  1852  (<>). 

In  1875  the  old  Court  of  Chancery  came  to  an  end.  Judicature 
In   that  year  its    original    jurisdiction    was    by    the  75^.'*° 
Judicature  Acts  of  1873-76  transferred^  together  with 
that  of  the  old  courts  of  common  law,  to  the  High 


Chancery,  A.D.  1726,  p.  40; 
KecTCit,  Hist.  Eng.  Law,  on.  xxii. 
vol.  ii.,  pp.  600,  601,  ed.  Finla- 
son. 

(A)  Hpence,  Eq.  Jur.  i.  407  tt 
9€q. 

(»)  FryT.  IbrUr,  1  Mod.  807. 

{j)  The  earlj  GhancellorB  were 
mostlr  ecclesiasiics,  who,  however, 
were  'then  asuallv  bred  up  in  the 
study  of  the  civil  and  canon  law  ; 
see  8  Black.  Comm.  53  ;  Hardy's 
Catalogue  of  Chancellors  ;  Reeves, 
Hist.  ^ng.  Law,  ch.  xxvi.  vol. 
ii.,  p.  600,  ed.  Finlason. 


{h)  A.D.  1678—1682.  See  8 
Black.  Comm.  55  ;  1  butler's  Re- 
minijtcences,  {  11 ;  Story,  Eq. 
Jur.  I  52. 

il)  Lord  Chancellor,  A.D.  1801 
—1806  k  1807—1827;  see  Maine's 
Ancient  Law,  ch.  iii. 

{m)  See  C.  P.  Cooper's  Letters 
sur  la  Cour  de  la  Chancellerie. 

(n)  By  stot.  8  A  4  Will.  IV.  c. 
94 ;  Orders  in  Chancery,  2l8t 
Dec.  1833;  8  L.  J.  N.  S.  Ch.  1. 

ip)  By  Stat.  15  &  16  Vict.  c. 
86.  See  First  Report  of  the  Chan- 
cery Commission,  1852. 
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Court  of  Justice  then  established  {p).  The  same  Acts 
made  provision  for  the  recognition  and  enforcement  of 
eqni  table  rights  in  every  branch  of  that  Court,  and  in 
the  Court  of  Appeal  established  at  the  same  time  (y) ; 
and  also  for  the  prevalence  of  the  rules  of  equity, 
where  conflicting  with  the  rules  of  common  law  (r). 
For  purposes  of  procedure,  however,  the  administration 
of  the  principal  matters,  in  which  the  Court  of  Chancery 
used  to  exercise  its  exclusive  jurisdiction,  and  of  the 
same  Court's  statutory  jurisdiction,  was  assigned  to  the 
Chancery  Division  (»).  Since  1875,  therefore,  law  and 
equity  have  been  administered  in  the  same  Court :  and 
injunctions  of  a  court  of  equity  against  proceeding  at 
law  arc  things  of  the  past  (t).  The  two  systems  of  law 
and  equity  have  not,  however,  been  abolished,  as  some 
have  imagined.  For  it  is  held  that  the  effect  of  the 
Judicature  Acts  is  not  to  change  the  nature  of  equitable 
as  opposed  to  legal  rights,  but  is  to  secure  by  the 
jurisdiction  of  one  Court  the  same  (but  no  greater) 
prevalence  of  equitable  over  legal  rights  as  was  formerly 
obtained  by  the  action  of  the  Court  of  Chancery  against 
persons,  who  exercised  their  legal  rights  in  violation  of 
the  rules  of  equity  {u). 


Section  II. 


Of  Uses  before  the  Statute  of  Uses. 
Origin  of  Equitable  estates  in  land  have  their  origin  in  the 

equitable 
estates  in 

land.                      ip)  Stata.  86   &  37   Vict.  c.  66,  24. 

8.  16:    37  &  88   Vict.  c.  88;  38  &  («)  See  8aU  v.    Cooper,  16  Ch. 

39  Vict.  c.  77.  D.   544,   649 ;  see  WaUh  v.    Lons- 

(a)  Slat.  86  A  87  Vict.  c.  66,  s.  dale,  21  Ch.    D.    9;     CUmmU   v. 

24.  Jfatthews,     11     Q.     B.     D.      808; 

(r)  Sect.  25,  sub-s.  11.                   ,  Jweph  v.    Lyons,   15    Q.     B.     D. 

(«)  Stat.  86  &  87  Vict.  c.  66,  a.  280;    ffallat  v.    Uobimon,  ib.  288; 

84.  FurH«M  V.  Bond,  4  Times  L.    H., 

{€)  See    sect.     24,      sub-s.     5;  457;    Swain    t.   Ayrt8,  21  Q.    B. 

WriglU  r.  Bedgrave,    11    Ch.   D.  D.  289,  298. 
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ancient  practice  of  men  putting  their  trasted  friends 
in  possession  of  their  lands,  in  confidence  that  their 
friends  would  dispose  thereof  according  to  their 
wishes  (x).  It  appears  that  men  gave  their  lands  to 
others  in  trust,  either  for  purpose^  which  were  lawful 
but  could  not  be  carried  out  without  the  interposition 
of  some  person  trusted  to  execute  the  donor's  will,  or 
for  fraudulent  purposes  (y).  As  to  the  latter,  men  put 
others  into  legal  possession'  of  their  lands  in  order  to 
defraud  their  creditors  (2),  or  to  delay  actions  brought 
to  recover  the  lands  (a) ;  and  for  a  time  gifts  of  land  to 
trusted  laymen  to  £he  use  of  religious  houses  were 
employed  to  evade  the  statute  of  Mortmain  (J).  The 
former  kind  of  purpose  is  instanced  by  a  gift  of  lands 
to  others  with  intent  to  perform  the  donor's  will,  by 
disposing  of  the  same  according  to  his  directions  either 
in  his  lifetime  or  after  his  death.  Thus,  as  a  man  could 
not  convey  to  himself  or  his  wife  at  common  law  (c), 
feoffments  (d)  were  made  to  others  in  order  to  make 
a  settlement  of  the  land;  as  where  one  enfeoffed 
another  with  the  intent  that  he  should  re-enfeoff  the 
feoffor  and  his  wife  to  hold  to  them  and  the  heirs  of 
their  two  bodies,"  and  that  a  fine  should  be  levied  to 
effect  the  same  purpose  {e).  It  appears,  too,  that  when 
freeholders  could  only  dispose  of  their  lands  by  deliver- 
ing seisin  thereof  in  their  lifetime  (/*),  they  would 
enfeoff  others,  trusting  the  feoffees  to  dis{)ose  of  the 
land  according  to  the  feoffor's  last  will  after  his  death. 


\ 


(z)  As  to  the   antiquity  of  this 

Sractice,  see  an  article  on  Early 
Infl^isb  Equity  in  the  Law  Quar- 
terly Review,  toI.  i.,  p.  162,  by 
Mr.  Justice  0.  W.  Holmes,  jun., 
of  MasH.  U.  S.  A. 

(v)  See  Bacon  on  XJses,  8,  9,  20, 
21. 

(z)  See  stats.  50  Edw.  III.  c.  6; 
2  Ric.  II.  St.  2,  c.  8. 

(a)  See  sut.  1  Ric.  II.  o.  9. 

(b)  Ante,  p.  50,  72.    This  prac- 


tice was  stopped  by  stat.  15  Ric. 
II.  c.  5. 

[c)  Bract,  fo.  18,  29  a. 

[d)  AnUy  p.  ]89. 
U)   See     0nict.     fo.     262     a 

Thomat  of  WeylaruTi  ease,  Rot- 
Parl.  i.  66;  Hadox,  Form.  Angl. 
Nos.  126,  140.  165,  170,  872,  877, 
878;  Bro.  Abr.  Feoffment  and 
Uses,  pi.  9;  F.  N.  B.  205  G. 
AnU,  pp.  19,  70. 
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for  instance,  in  paying  his  debts  out  of  the  profits, 
disposing  of  part  for  the  benefit  of  his  soul,  or  making 
estate  thereof  to  his  widow  for  life  and  afterwards  to 
one  of  his  sons  in  fee  or  in  tail  {g),  Hera  the  intent 
would  also  be  that  the  feofiFor  shonld  have  the  use  of 
the  land  during  his  life  (A).  In  course  of  time  there 
grew  up  a  practice  (which  seems  to  have  been  somewhat 
of  a  novelty  in  the  reign  of  Edward  I.  (i),  but  to  have 
been  well-known  in  the  time  of  Richard  II.)  of  men 
putting  their  lands  into  the  possession  of  several  others 
jointly,  or  of  others  jointly  with  themselves,  with  the 
intent  that  the  feoffees  should  dispose  of  the  land 
according  to  the  feoffor's  will,  and  should  hold  the  same, 
generally,  for  his  use  (J).  This  seems  to  have  been  done 
not  only  to  gain  the  power  of  testamentary  disposition, 
but  also  to  escape  the  burdensome  incidents  of  feudal 
tenure  ;  for,  so  long  as  a  plural  number  of  feoffees  was 
maintained,  the  survivorship  prevailing  between  joint 
tenants  (k)  prevented  the  accrual  of  the  lord's  rights  to 
relief,  wardship  and  marriage  (^,  all  forfeiture  for 
treason  or  felony  {m)j  and  likewise  wives'  dower,  an 
incumbrance  ever  sought  to  be  evaded,  as  we  shall, 
see  {n).  But  for  the  feoffor  to  secure  these  advantages, 
it  was  of  course  necessary  that  the  feoffees,  whom  he 
had  trusted  with  the  legal  possession  of  his  lands, 
should  not  abuse  the  confidence  reposed  in  them.  To 
ensure  this  result,  it  seems  at  first  to  have  been  usual 
for  the  feoffees  to  plight  their  faith  to  do  the  feoffor's 
will  (o) ;  as  in  early  times  a  suit  for  breach  of  faith 


« 


(ff)  See  Bract,  fo.  41  b,  '*Et 
hoc  non  fit  taDtum  inter  yivoa,  sed 
etiam  in  ultima  Tolnntate,  dam 
tatnen  donator  bonam  babeat  me- 
moriam,  sicut  fieri  solet  inter 
vivos";  Abbrev.  Placit.  272.  col. 
1,  Suff.  rot.  17;  Rot.  Pari.  iii. 
61;  Madox,  Form.  Angl.  Nos.  8, 
107,  108,  768,  776;  1  Cal.  xxi.. 
zzxv;  2  Gal.  iii. 

(A)  Litt.  8.  468. 


(t)  See  Thomas  of  Weylan^i 
0086,  Rot.  Pari.  i.  66. 

(V)  1  Sand.  Uses,  16—19. 

(*)  Ani€y  p.  182. 

(I)  AnU,  p.  45. 

{m)  See  Kot.  Pari.  L  66;  1 
Sand.  Uses.  67. 

(n)  B)9t,  Fart  I.  ch.  xiii. 

lo)  As  to  plighting  faitb,  whicb 
8tiL  survives  in  the  Chureh  of 
England  marriage  service,  and  in 
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cotUd  be  brought  in  the  ecclesiastical  courts  (p).  Such 
suits  against  laymen  were,  however,  altogether  pro- 
hibited in  1247  iq).  Other  checks  upon  feoflEees  in 
trust  were  also  attempted  (r),  but  proved  insufficient 
when  the  obligation  of  good  faith  was  without  sanc- 
tion («).  At  length,  in  the  reign  of  Henry  V.,  if  not 
earlier,  relief  against  breach  of  trust  was  sought  from 
the  Chancellor  (t).  The  application  found  favour  with 
ecclesiastical  Chancellors  (u),  accustomed  to  regard 
breach  of  faith  as  an  offence  ,  against  ecclesiastical 
law  (t?).  And  thenceforward  the  protection  of  Chancery 
process  was  extended  to  all  who  claimed  the  benefit  oi 
a  gift  of  lands  or  goods  to  others  in  trust  for  the  use  of 
the  donor  or  his  nominees  {w). 


/* 


:i 


use. 


ja  fc  I  III  Edward  the  Fourth's  reign  the  nature  of  a  icse  (x)  Nature  of  a 
(which  signified  the  interest  of  one,  to  whose  use 
others  held  lands)  was  pretty  well  settled.  He,  to 
whose  use  a  feoffment  was  made  (called  cestui  que  use)^ 
was  held  to  have  no  right  to  the  land  at  law :  all  he 
had  was  the  right  to  sue  the  feoffee  in  trust  personally 
in  Chancery  (y).     He  enjoyed  a  similar  right  againts 


the  word  ctMdavU,  gee  Law  Quar- 
terly Review,  i.  164,  169,  178; 
Madoz,  Form.  Angl.  Nos.  2,  8, 
84,  142,  147,  149,  151,  158—162, 
680,  681,  674,  676,  688. 

(p)  GlauT.  X.  12;  1  Roger  de 
Horedeo,  Rolls  ed.,  254;  2  R,  de 
Diceto  (ibid.),  87;  2  Matt  Paris. 
Cbron.  Ifaj.  (ibid.),  868  ;  Add.  de 
Barton  (ibid,),  256,  406 ;  Spence, 
£q.  Jor.  i.  118. 

Iq)  4  Matt.  Paris,  Chroo.  Maj. 
614  ;  Ann.  de  Barton,  417,  423. 
See  also  Olanv.  z.  12;  Bract.  175 
a,  401  b.  It  seems  to  have  been 
common  to  submit  by  consent  to 
ecclesiastical  jurisdiction  in  mat- 
ters of  breach  of  faith  or  Mrrec 
ment;  see  Madox,  Form.  Angl. 
Nos.  157—169,  161,  680,  641, 
685 ;  Bract.  401,  406  b,  410  b, 
411a. 

W.R.P. 


(r)  Vi».  conditions  and  coven- 
ants; see  Law  Quarterly  Review, 
i..  168—170;  Bract.  218  b;  17 
Ass.  pi.  20;  84  Ass.  pi.  1;  Litt. 
ss.  852—859 ;  Madox,  Form. 
Angl.  Nos.  126j  165,  170. 

(«)  See  Petition  of  Commons, 
Rot.  Pari.  iii.  511  (4  Hen.  IV. 
No.  112). 

U\  JiothenhaU  v.  Wychinaham, 
2Cal.iii. 

(u)  Ante,  p.  157  and  n.  (J). 

(v)  Spence,  Eq.  Jur.  i.  442— 
444;  Law  Quarterly  Review,  i« 
170.  178,  174. 

(ir)  See  1  Cal.  xxi,  xxxv., 
xliii.,  xlvii.,  Ixviii,  Ixii.,  xo.» 
xci.,  xciv.j  2  Cal.  xix.,  xxi., 
xxiii.,  xxviii.,  xxxvi.,  xliv.,  xlv., 
xlviii.,  li.,  Ivi.,  Ixi.,  Ixvii. 

[x)  See  Go.  Litt  272  b. 

Y.  B.  4Edw.  IV.  8,  pi.  9. 


^] 
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Notioe  of  a 
truBt. 


the  feoffee's  heir  (s),  or  against  his  alienee,  even  fot 
valnable  consideration,  who  took  the  land  with  notice 
of  the  trust  (a) :  but  if  the  feoffee  enfeoffed  another  of 
the  land  on  a  bondjlde  sale  without  notice  of  the  use, 
cestui  que  uee  was  without  remedy  to  recover  the  land 
from  the  alienee,  though  be  might  sue  the  feoffee  in 
Chancery  for  his  breach  of  trnst,and  recover  damages  (£). 
And  the  feoffee  in  trust  was  bound  in  equity  (that  is, 
on  pain  of  being  subjected  to  the  usual  Chancery  pro- 
cess {c)  at  suit  of  cestui  que  use)  to  allow  him  to  take 
the  profits  of  the  lan^l ;  to  maintain  actions  at  law  at 
his  request  for  the  protection  or  recovery  of  the 
land  {d) ;  and  to  execute  the  estatej  that  is,  to  dispose 
of  the  land  according  to  the  directions  of  cestui 
que  ttsey  or  to  enfeoff  him  thereof,  should  he  desire 
it  {e).  Uses  might  arise  by  oTpiv>flfl  /^ftfij^rafinn^  or  by 
implication.  If  a  feoffment  of  land  were  expressly 
declared  to  be  made  to  any  particular  use  or  intent, 
that  was  to  be  strictly  observed  {/).  If  no  use  were 
declared,  payment  by  the  feoffee  of  any  sum  of  money, 
however  small,  would  raise  a  use  (as  it  was  said)  in  his 
favour  Xg).  But  if  a  feo^ment  were  made  without  de- 
claring any  particular  intent,  and  without  any  con- 
sideration (that  is,  without  obtaining  anything  in 
return),  it  became  a  settled  rule  that  it  should  he 
intended  to  have  been  made  to  the  feoffor's  own  qge  (A). 
A  use  was  also  raised  by  a  bargain  for  the  sale  of  lands 
and  payment  of  the  purchase  moncy^  upon  which  the 


(z)  2  Cftl.  xxnii.  ;  Y.  B.  8  Edw^. 
IV.  6,  pi.  1;  Fitx.  Abr.  Age,  20, 
SubpoBDa,  14;  Y.  B.  22  Edw.  IV. 
6,  nl.  18. 

{a)  Y.  B.  5  Edw.  IV.  7,  pi.  16. 

(bj  Fits.  Abr.  Subpoena,  19. 

(<?)  AfUs^  p.  155. 

Id)  Y.  B.  2 Edw.  IV.  2,  pi.  6; 
7  Edw.  IV.  29,  pi.  16;  see  1  Cal. 
xlviii. 

(e)  1  Cal.  xc,  xoir.,  cxr., 
oxvi.;  2  Cal.  xxi.,   xxii.,  xxTiii.; 


BacoD  on  Uses,  10. 

(/)  Y.  B.  5  Edw.  IV,  pi.  20; 
see  Fitz.  Abr.  SnbpcBua,  28. 

(a)  1  Sand.  Uses,  61,  62. 

(A)  See  Y.  B.  11  Hen,  IV.  62, 
1.  80 ;    6   Edw.   IV.   8,  pi.    20 ; 

itt  ss.  468,  464.  It  may  b« 
inferred  from  this  that  it  waa  a 
regular  practice  for  men  to  entrust 
their  lands  to  feoffees  to  their  own 
use  ;  Bacon  on  Uses,  21,  22. 
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Court  of  Chanoeiy  considered  that  in  equity  the  seller 
immediately  held  the  land  sold  to  the  bnyer^s  we  (i). 
A  use  was  freely  alienable  without  any  formality,  for 
cestui  que  use  had  but  to  declare  liis  will  concerning 
the  laud  held  to  his  use,  and  the  feoffees  were  bound 
to  fulfil  it ;  so  that  he  could  always  make  a  testamen- 
tary as  well  as  any  other  disposition  to  the  use  of  the 
land  (i). 

Though  the  feoffees  to  uses  were  bound  in  equity  to  Pontion  of 
allow  ceshti  que  use  to  have  possession  of  the  land,  if  ^^J^fjltr. 
he  desired  it,  the  Courts  of  Law  would  not  recognize 
his  possession  as  that  of  a  legal  freeholder  (Q,  or  as 
held  otherwise  than  at  the  will  of  the  feoffees  (m). 
They  considered  that  cestui  que  use^  having  but  a 
mere  right  to  sue  the  legal  tenants  in  Chancery,  had 
no  esUite  in_the_  land  at  law  {n).  In  the  Court  of 
Chancery,  however,  although  the  interest  of  cestui  que 
tise  was  protected  not  by  process  against  the  land  itself, 
but  only  by  process  against  the  trustee  personally,  it 
was  nevertheless  regarded  as  an  estate  in  the  land  {o). 
As  the  feoffees  were  bound  in  equity  to  execute  the 
estate  at  the  will  of  cestui  que  use  (j?),  he  was  con- 
sidered in  the  Court  of  Chancery  to  be  the  true  owner 
it  the  land,  and  to  enjoy  in  equity  such  estate  in  the 
land  as  he  would  have  had  at  law^  if  the  estate  had 
been  -executed  to  him  by  conveyance  from  the  feoffees. 
Thus  it  came  about  that  there  might  be,  as  it  were, 
two  estates  in  th^  same  land,  when  it  had  been  entrusted 
to  feoffees  to  uses.  There  was  the  estate  of  the  feoffees 
o(^gnigable  at  common  law — ^tbe  legal  estate ;  and  there  Legal  estate. 
was  the  beneficial  interest  of  cestui  que  use^  not 
recognized  at  common  law,  but  protected  in  equity  and 

{%)  Gilb.  Uaes   and  Trusts,  49,         (m)  1  Sand.   Uses,  66  and  note 

60(94,  96,  Srded.).  (^. 

{k)  Bacon  on, Uses,  16;  1  Sand.         (n)  Ante,  pp.  7,  8,  60;    1  Rep. 

Uses,  66.  121 ;  Bacon  on  Uses,  6. 

{C)  See  Law  Quarterly   Beyiew,         (o)  1  Sand.  Uses,  64. 
L  167,  168.  (p)  AnU,  p.  164. 

H  2 


~1 


IM 


OF  CORPOREAL  HEREDITAMENTS. 

treated  in  courts  of  equity  as  being  a  like  estate  in  the 
tMe  of  the  lan4,  as  he  would  have  had  in  the  land 
itself,  if  his  f eofEees  had  executed  the  estate  to  him. 


Beotion  hi. 


Incon- 

Teniences  pro- 
duced by 
feoffments  to 
uses. 


/f^^ 


Tbe  Statute 
of  Uses. 


Of  the  Statute  of  Uses. 

This  system  of  entrusting  the  legal  possession  of 
lands  to  feoffees  to  uses,  while  cestui  que  ttse  enjoyed 
actual  possession  thereof  as  apparent  owner,  was 
certainly  advantageous  to  the  latter,  when  once  his 
interest  was  protected.  But  it  afforded  opportunities 
of  defrauding  purchasers  and  creditors ;  and,  as  we  have 
seen  (;),  it  infringed  upon  the  interests  of  the  lords  and 
the  Crown.  In  the  reigns  of  Richard  III.  and  Henry 
YII.  statutes  were  passed  for  removing  these  abuses  (r>. 
But  the  remedies  so  applied  appear  to  have  proved 
insufficient ;  for  in  the  next  reign  the  Statute  of 
Uses  {a)  was  passed  with  the  aim  of  entirely  extirpating 
the  evils  of  feoffments  to  uses.  By  this  statute,  after 
an  elaborate  rehearsal  of  all  the  evils  which  the  authors 
of  the  statute  conceived  to  have  been  caused  by  the 
practice  of  making  feoffments  to  uses,  it  is  enacted  {t) 
that  when  any  person  or  persons  stand  seised  of  any 
lands  or  other  hereditaments  to  the  ttse^  confidmce  or 
trust  of  any  other  person  or  persons,  the  persons  that 
have  any  such  use,  confidence  or  trust  (by  which  was 
meant  the  persons  beneficially  entitled)  shall  be  deemed 
in  lawful  seisin  and  possession  of  the  same  lands  and 
hereditaments  for  such  estates  as  they  have  in  the  use, 
trust  or  confidence  ;  and  that  the  estate  and  possession 


4  Hen. 


AnUf  p.  160. 

See  stats.  1  Ric.  III.  c.  1 ; 
VII.  c.  17 ;  I'J  Hen.  VU. 


c.  15;  1  Sand.  Uses,  21,  62,  58. 
(8)  Stat.   27   Hen.  VIII.  c.  10. 
h)  Sect  1. 
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of  the  persons  so  seised  shall  be  deemed  to  be  in  the 
persons  so  beneficially  entitled_after  such  manner  as  the 
latter  were  entitled  in  the  use,  trust  or  confidence. 
Like  provision  was  made  to  meet  the  case,  then  common, 
of  divers  persons  being  seised  of  any  hereditaments  to 
the  use  of  any  of  themselves  {u).  Jut  ahoftly.  the 
effect  of  the  Statute  of  Uses  is  this :  —  If  one  or  several 
be  seised  of  any  hereditaments  to  the  use  of  another  or 
others,  or  of  one  or  more  of  themselves,  the  person  or 
persons  having  the  use  of  the  same  hereditaments  shall 
be  deemed  to  be  in  possession  thereof  for  such  estate  as 
he  or  they  has  or  have  in  the  use.  The  statute  in  fact 
executes  the  estate  (v)  to  oestui  que  use  /  that  is,  it 
gives  him  the  same  estate  and  possession  at  law  as  he 
would  have  if  the  feoffees  to  his  use  had  executed  the 
estate  to  him,  or  duly  made  to  him  a  proper  legal  con- 
veyance of  the  land.  Thus,  if  A.  and  B.  be  seised  of 
land  in  fee  simple  to  the  use  of  C.  and  his  heirs,  by  the 
Statute  of  Uses,  C.  shall  be  deemed  in  lawful  seisin  of 
the  land  for  such  estate  as  ho  has  in  the  use  of  the  land, 
and  the  estate  and  possession  of  A.  and  B.  shall  be 
deemed  to  be  in  C.  after  such  manner  as  C.  was^ntitled 
in  the  use,  0.  thus  by  force  of  the  statute  becomes 
tenant  in  fee  simple  of  the  land  at  law;  and  he  is 
deemed  at  law  to  be  in  possession  of  the  land,  though 
he  may  never  havQ  ^ptprpd  npnn^  or  even  seenjt  (aj). 
And  the  estate  and  possession  of  A.  and  B.  is  altogether 
taken  away  from  them,  and  considered  at  law  to  be  in 
C.  Similarly,  if  land  be  conveyed  to  A.  and  B.  in  fee 
simple  to  the  use  of  A.  and  his  heirs,  the  Statute  of 
Uses  at  once  gives  to  A.  an  estate  in  fee  simple  in 

(«)  Sect.  2.    See  amJU^  p.  160 ;  turbance  of  the  actual  posHession 

Bacon  on  IJses,  49.  ofHie  laird:  €4tb.   Uses,  81  (186, 

(«)  AfiUy  p.  162.  8rd  ed.);  2  Fonb.  Eq.  12;  Earriton 

(x)  He  is  nol^  however,  deemed  v.  Blackbwm^  17  0.  B.,  N.  S.  678. 

to  be  in  poaseBsion  for  the  purpose  See  Anon.  Cro.  Eliz.  46;  Beelis  v. 

of  mainudnine  an  action "  of  tfes-  Main,  18  C.  B.,  N.   S.  90;  Bad^ 

pass,    whicC^B  fonndM   6tL  dis-  ^UkPs  case,  L.  R.,  8  G.  B.,  806. 
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posBeseioD  at  law.  And  the  law  is  the  same  of  implied 
uses  as  of  uses  expressly  declared.  Thus  if  A.,  seised  of 
land  in  fee  simple,  made  a  feoffment  thereof  to  B.  and 
his  heirs,  with  due  livery  of  seisin,  but  without  con- 
sideration and  without  expresdy  declaring  any  itse  of 
the  land,  we  have  seen  (y)  that  it  was  implied  in  law. 
that  A.  should  have  the  use  of  the  land.  But  by  the 
statute  A.  having  tlie  use  of  the  land  is  deemed  to 
have  seisin  of  the  land  for  the  same  estate  as  he  has  in 
the  use  ;  and  all  B.'s  estate  and  possession  is  deemed  to 
be  in  A.  A.  therefore,  the  feoffor,  instantly  gets  back 
all  he  gave;  and  the  use  is  said  to  r^ilf.  tn  himaftif, 
oM  "^**°*  The  propriety  of  inserting  in  every  feoffment  the  words 
to  the  VfSe  of^  as  well  as  to^  the  feoffee  is  therefore 
manifest  (3).  The  Statute  of  Uses  is  still  in  force  ;  and 
though  it  has  failed  to  impress  the  popular  imagination 
as  vividly  as  the  Habeas  Corpus  Act  (a),,  it  forms  one 
of  the  most  important  landmarks  of  reaLpropert^Jaw, 
and  should  be  deeply  graven  on  every  conveyaneer^s 
heart.  It  will  be  observed  that  the  statute  made  it 
possible  to  transfer  the  property  in  land  from  one  to 
another  by  duly  conveying  the  estate  to  a  third  party, 
to  the  use  of  the  othen  For  "directly  the  third  party 
became  seised  of  the  land  to  the  other's  use,  the  Statute 
of  Uses  annexed  the  legal  estate  in  the  land  to  the 
estate  in  the  use  (ft).  This  curious  result  of  the  statute 
remains  law  to  this  day,  and,  as  we  shall  see,  is  con- 
stantly applied  in  practice.  If,  therefore,  A.  convey 
land  to  B.  in  fee  simple  to  the  use  of  C.  and  his  heirs, 
B.,  to  whom  the  land  is  given,  now  takes  no  estate 
therein  at  law,  but  C,  in  whose  favour  the  use  is 
declared,  is  at  once  invested  with  an  estate  in  fee  simple 
in  land.  The  words  to  ths  tise  of  are  now  almost 
universally  employed  when  it  is  intended  that  an  estate 

(v)  Ante,  p.  162.  ir.  488. 

(e)  AtiUfp.  148.  {b)  AnUf  p.  164. 

(a)  See  Black.  Comm.   iii.  185, 
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in  land  shall  voBt  in  any  person  by  force  of  the  Statute 
of  Uses:  but  ^^ upon  confidence ^'  or  ^^ upon  trust  for " . 
would  answer  as  well,  since  all  these  expressions  are 
mentioned  in  the  statute. 


SsonoN  IV. 

Of  Trwts  after  the  Statute  of  Uses. 

Estates  ia  use,  being  turned  into  legal  estates  by  the  P^^f^W 
Statute  of  Uses,  were  withdrawn  from  the  exclusive  orer  trusts 
jurisdiction  of  the  Court  of  Ohancery.  Indeed,  it  is  said 
that  the  main  object  of  the  designers  of  the  statute  was 
to  effect  the  entire  extirpation  of  equitable  estates  in 
land  {c).  But  in  this  respect  the  statute  failed  to  carry 
out  its  authors'  purpose.  For  the  active  exercise  of  the 
Chancery  jurisdiction  over  estates  held  in  trust  was 
very  soon  revived,  and  estates  in  equity  only,  since 
known  as  trust  estates,  again  arose  and  have  continued 
to  the  present  day.  These  results  were  caused  by  the 
doctrine  established  in  the  courts  of  common  la^y  that 
there   can  be  no  use  upon  a  use.   or  that  when  the  No  use  upon 

-  ^     VISA 

Statute  has  once  transferred  the  legal  estate  in  land  to 
a  person  in  whose  favour  a  use  is  raised,  it  will  have  no 
fnrifher  operation  ;  so  that  no  uses  or  trusts  of  the  land 
in  the  hands,  of  cestui  que  use  will  take  effect  as  estates 
at  law.  This  doctrine  is  based  on  a  case  occurring  not 
long  after  the  passing  of  the  statute,  where  A.  bargained 
and  sold  land  to  B.  to  the  use  of  C,  and  B.  paid  the  pur- 
chase money ;  when  it  was  held  that  B.,  in  whose  favour 
a  use  was  raised  by  such  payment  ((/),  took  the  legal 
estate  by  force  of  the  statute,  and  that  C.  took  no  estate 
at  all  at  law  {e).  This  decision  may  have  been  founded 
simply  on  the  principle  that  he,  who  paid  the  money. 


auBe 


I? 


0)  1  Bap.  124,  126.  Uses,    54;     TyrreVs    com,    Dyer, 

1)  Ante,  p.  162.  155. 
)  Bro.      Abr.    Feoffment    and 
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trust. 


8honld  have  the  land :  but  there  grew  out  ofit^the  rule, 
that  the  first  use  only  shall  be  executed  by  the  statute, 
or  that  there  shall  be  no  use  upon  a  use  {/).  This  rale 
was  applied  equally  to  uses  raised  bj  express  declara- 
tion, and  isstilLlaw.  If  therefore  land  be  convejed 
to  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  to  the 
use  of  0.  and  his  heirs,  only  the  first  jise^^  that  declared 
in  B.'s  favour,  will  be  executedTy  the  statute ;  that  is  to 
say,  the  statute  will  annex  the  legal  estate  to  the  first 
use,  so  that  B.  shall  have  the  fee  simple  at  law,  but  it 
will  have  no  further  operation  ;  and  0.  wiD  therefore 
take  no  estate  at  all  at  law  {g).  It  was  further  held 
that,  when  land  was  conveyed  to  one,  not  simply  to 
another's  use,  but  for  some  special  use  or  trust  imposing 
an  active  duty  on  him,  as  to  sell  land  or  pay,  debts  out 
of  the^profits,  no  estate  could  be  executed  by  the  statute, 
80  as  to  deprive  him  of  the  legal  ownership,  without 
which  he  could  not  perform  his  trust  (A). 

Now  there  was  nothing  in  the  Statute  of  Uses  to  take 
away  the  established  jurisdiction  of  the  Court  of  Chan- 
cery to  enforce  trusts  of  property  imposed  on  the  person, 
who  was  the  legal  owner.  The  Act  merely  tamed 
cestui  que  use  into  a  legal  freeholder,  who  had  no 
occasion  to  resort  to  a  court  of  equity  for  protection. 
And  it  does  not  appear  that  there  was  any  intermission 
of  this  jurisdiction  in  the  case  of  specitd  trusts  or  of 
chattels  (i).  When  therefore  it  was  held  that  no  trusts 
or  uses  declared  concerning  the  land  in  the  hands  of  the 
first  cestui  que  use  would  be  turned  into  legal  estates 
by  the  statute,  but  that  he  alone  should  have  all  the 
estate  at  law,  recourse  was  had  to  the  Chancery  juris- 
diction to  enforce  such  trusts  or  uses.  The  case  fell 
within  the  same  principle  as  had  prevailed  in  originally 


(/)  See  Glib.  Uses  and  Trusts, 

847y  D.,  8rd  ed.;  Bug.  Pow.  10. 
i)  1  Atk.  591. 

i)  1  Spenoe,  £q.  Jar.  466;   1 


% 


Sand.  Uses,  2A&  et  aeq, 

{%)  1    Spence,    £q.    Jur,    466. 
467. 
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securing  the  enforcement  of  nses  in  equity,  namely  that 

Chancery  process  would  issue  against  a  person,  who 

committed  a  breach  of  trust  reposed  in  him  with  regard 

to  property,  of  which  he  was  the  legal  owner.     And  it 

became  established  accordingly  that  trusts   should  be 

equally  enforced  in  equity,  whether  the  trustee  became 

possessed  of  the  land  by  the  operation  of  the  Statute  of 

Uses  or  without  it  (k).     If,  therefore,  an  estate  in  fee 

simple  be  conveyed  to  A.  to  the  use  of  6.  to  the  use  of 

or  in  trust  for  C,  though  B.  will  become  tenant  in  fee 

simple  at  law  under  the  Statute  of  Uses,  yet  in  equity 

ho  will  be  bound  to  hold  the  land  and  apply  its  profits 

for  C.'s  use ;  and  C.  will  be  considered  to  be  in  equity 

the  owner  of  the  land.     In  this  way,  equitable  estates 

in  land  (Z)  were  completely  re-established.      Here  it 

may  be  noted  that,  since  the  above  doctrines  have  be* 

come  well  established,  it  has  not  been  the  practice  to 

employ  the  word  use  when  intending  to  create  a  trust  ^ 

enforceable  in  equity.     And  it  is  usually  expressed  that 

lands  shall  be  held  to  the  icse  of  any  one,  only  when  it 

is  intended  that  he  shall  take  the  legal  estate  therein. 

To  impose  a  trust,  it  is  generally  declared  that  the  legal 

owner  (he,  to  whose  use  the  land  is  in  the  first  place 

given)  shall  hold  it  in  trust  for  the  person  or  purposes 

desired. 

An  equitable  or  trust  estate  then  is  the  name  given  Equitable 
to  the  interest  of  one,  in  i/rustfor  whom  another  holds  ®****®- 
land  as  legal  owner.     In  such  a  case  the  holder  of  the 
legal  estate  (m)  in  the  land  is  called  the  trustee ;  while  Trustee  and 
the  person  beneficially  entitled  is  called,  in  law  French,  JJST.^^ 
cestui  qys  trtcet.     The  nature  of  a  trust  estate  since  the 
Statute  of  Uses  is  similar  to  that  of  a  use  of  lands 


(1)  See   Ibords  v.    Bophins.    2  Sand.   Uses,  265,   266;  1  Spence, 

Bolst.  886.  887;  Sambach  r.  J)al-  Eq.  Jur.  490,  491. 

ton.  Tothill,  pi.  168;  1  Atk.  691;  [t)  AnU,  pp.  168,  164. 

Gilb.    Uses   and   Trusts,    162;    1  (m>  ^f*^  p.  168. 
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oefore  the  statute  {n).  Thns  tniBts  are  still  either 
special  or  simple  {o).  Of  the  special  trost,  where  the 
trustee  has  an  active  duty  to  perform,  as  to  sell  lands, 
and  distribute  the  proceeds  of  sale  among  specified 
persons,  no  more  need  be  said  than  that  in  such  a  case 
the  estate  is  not  executed  by  the  Statute  of  Uses  {pX 
and  it  is  the  trustee's  duty  to  perform  exactly  the  will 
of  the  person,  who  has  created  the  trust,  as  declared  at 
the  time  of  its  creation  (^).  In  simple  trasts,  where  one 
is  a  trustee  of  land  for  another  simply,  the  trustee  is 
bound,  as  in  the  case  of  the  old  uses  (r),  to  maintain 
actions  for  the  defence  of  the  land,  to  allow  cestui  que 
trust  to  have  possession  and  take  the  profits  thereof, 
and,  if  the  trust  be  for  cestui  que  trust  in  fee  simple,  to 
convey  the  legal  estate  in  the  land  as  he  shall  direct,  or 
to  him,  if  he  desire  it  {s).  Furthermore,  the  natare  of 
a  trust  estate  remains  the  same.  Strictly  speaking,  it 
is  but  a  right  against  the  trustee  personally.  It  has 
been  established,  however,  that  the  trust  is  so  far 
annexed  to  the  trustee's  estate  that,  as  a  general  rule, 
all  persons,  who  acquire  that  estate,  are  bound  by  the 
trust.  Thus  the  trust  may  be  enforced  against  all 
persons  who  may  take  the  trustee's  estate  by  act  of 
law  or  gratituous  conveyance  from  liim ;  as  his  heirs, 
creditors  and  devisees  (t).  So  purchasers  having  actual 
or  constructive  notice  of  the  trust  are  bound  by  it  (w). 
But  if  the  trustee  convey  the  trust  estate  to  a  bona  fide 
purchaser  for  value,  who  has  no  notice  of  the  trust,  the 
latter  will  not  be  bound  thereby ;  but  will  be  entitled 
to  retain  and  enjoy  for  his  own  benefit  the  legal  owner- 
ship he  has  acquired  from  the  trustee.      For  in  such  a 


(n)  1   Sand.   Uses,    266;    Lewin  zzvi.  s.  2,  8th  ed. 

OD  Trusts,  cb.  i. ;  aniSt  p.  161.  (r)  AfUey  p.  162. 

(fi)  Lewin    on    TrustSy    ch.    ii.,  (s)  Lewin    on    Trusts,   674,   684^ 

8th  ed.  858,  6th  ed. 

ip)  Ante,    p.     168;     LewiH    on  if)  Lewin  on  Trusts,  oh.  xii.  s. 

Trusts,  ch.  xii.  s.  1,  §  2,  8th  ed.  8,  8th  ed. 

{^)  See   Lewin   on    Trusts,    ch.  {u)  Lewin  on  Trusts,  oh. 

ZTU.,     zviii.,     zziii.    s.    1,    §   8,  s.  1,  §  1,  8th  ed. 


OP  AN  EQUITABLE  E8TATE  IN  LAND.  171 

caae  cestui  grse  trust  has  no  equity  against  him ;  bnt 
can  onlj  sne  the  fraudulent  trustee  for  his  breach  of 
trust  under  the  Oourt's  equitable  jurisdiction  (x).  It  is 
not  until  we  examine  this  apparent  exception  to  the 
rule  that  the  nature  of  a  trust  estate  is  made  plain. 
We  then  see  that  it  is  not  a  true  righ£  of  ownership, 
enforceable  against  the  land  directly,  without  the  inter- 
vention of  another  person's  action,  and  maintainable 
against  all  other  persons  whomsoever,  but  is  properly  a 
mere  obligtltion  incumbent  on  the  legal  owner  of  land 
and  enforceable  against  some  but  not  all  of  those,  who 
succeed  to  his  estate  (y).  As  has  been  already  indicated, 
however  {z)\  notwithstanding  this  liability  of  cestui  que 
trust  to  be  wrongfully  deprived  of  his  interest  in  the 
land  by  the  fraudulent  dealings  of  his  trustee,  he  is 
considered  to  be  in  equity  the  owner  of  the  land,  as 
ctgainst  aU  persons  hound  hy  the  trusty  and  his  bene- 
ficial interest  is  treated  as  being  in  equity  an  estate  in 
the  land  {a).  It  may  be  remarked  here  that,  since  the 
Statute  of  Uses,  it  has  not  been  the  general  practice  of 
landowners  to  place  their  lands  in  the  hands  of  trustees 
for  themselves  simply ;  as  it  was  before  that  Act  (&). 
The  statute  paved  the  way  to  the  modem  system  of 
settlement  (c) ;  which  is  carried  out  by  limiting  succes- 
sive estates  in  use  to  be  executed  by  the  statute  as  legal 
estates  (d).  In  modern  practice,  trusts  for  sale  and 
similar  special  trusts  are  more  commonly  created  than 
simple  trusts  of  land. 

Trusts  of  property  may  be  created  by  act  of  the  Creation  of 
parties  or  operation  of  law.     Express  trusts  are  created 
either  by  ^uly  .conveying  the  legal    interest   in  the 
property  to  others  on  trust  for  the  persons  desired  to 

(z)  Levati  on  Trusts^  ch.   zzx.,         (a)  See    Lewin    on    Trusts,    pp. 

t.  1,  %%  IJ  8,  4  4    8.  8,    %   4,    pp.  7—10,  674,  882,  8th  ed. 
887—860,  894,  8th  ed.  (ft)  Ante,  p.  160. 

{v)  See  Lewin  on  Trusts,  oh.  i.         io)  Ante,  pp.  95,  108. 

(8)  AniSyp.  168.  (</)  Ante,  p.  165. 
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be  benefited,  or,  without  any  transfer  of  the  legal 
ownership,  by  the  owner  declaring  that  he  will  hold 
the  property  on  trust  for  them.  When  a  declaration 
of  trust  has  been  duly  made,  either  with  or  without  a 
conveyance  of  the  legal  interest,  the  trust  will  be 
enforceable  in  equity,  although  no  consideration  (e) 
ebould  have  been  given  for  its  creation.  But  a  mere 
voluntary  covenant  or  promise  to  transfer  property  to 
another,  made  without  any  declaration  of  trust  and  not 
carried  oat  by  conveyance  of  the  property  at  law,  will 
not  be  specifically  enforced  in  equity  {/),  Trusts  may 
also  be  implied  in  certain  cases,  in  which  the  acts  of 
the  parties  shew  an  intention  to  create  tbem.  A  sale 
of  land  is  an  instance  of  this,  when  the  vendor  is  at 
once  held  to  be  trustee  for  the  purchaser  (g).  But  no 
trust  will  be  implied  from  such  a  voluntary  covenant 
or  promise  as  has  just  been  mentioned  (A).  Trusts  are 
said  to  arise  by  operation  of  law  in  the  following  cases ; 
when  they  are  created  by  implication  of  equity  without 
any  expression  in  word  or  act  of  the  parties'  inten- 
tion (i),  that  is.  to  say :  —  (1)  Where  an  owner  conveys 
away  his  property  at  law,  but  it  cannot  be  inferred  that 
he  intended  to  dispose  of  the  beneficial  interest  therein; 
for  instance,  where  property  is  conveyed  in  trust  for 
purposes,  which  fail  or  do  not  exhaust  the  whole  estate 
conveyed ;  or  where  one  makes  a  gratuitous  transfer  of 
property  at  law,  but  no  intention  of  gift  can  be  in- 
ferred. (2)  Where  a  purchaser  of  property  takes  a 
conveyance  of  the  legal  interest  therein  in  the  name  of 
another,  and  there  is  nothing  to  shew  that  he  intended 
the  other  to  benefit.  In  these  cases  there  is  said  to  be 
a  resulting  trust  in  favour  of  the  owner  or  purchaser  (j). 


(e)  AnUj  p.  74. 


^)  LewiD  on  Trusts,  ch.  yi., 
8  th'  ed. 

{g)  Lewin  on  Trusts,  108,  180 
etfeg.^  8th  ed. 

(A.)    Kichardt    t.    J)elbridffe,    L. 


R.,  18  Eq.  11;  Lewin  on  Trusts, 
ch.  VI.  8th  ed. 

(i)  Lewin  on  Trusts,  108,  n., 
198,  8th  ed. 

(J)  See  Lewin  on  Trusts,  ch.  ix,, 
8th  ed. 
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(3)  If  a  trustee  use  his  position  of  legal  owner  to  obtain  Constructive 
some  valuable  interest  in  property  for  himself;  when  he 
will  be  held  in  equity  to  be  a  trustee  thereof,  construc- 
tively, for  those  for  whose  benefit  he  was  entrusted  with 
such  legal  ownership  {k). 

In  the  regulation  of  trust  estates  and  interests  the 
Court  of  Chancery  was  generally  guided  by  the  prin- 
ciples applicable  to  estates  and  interests  at  law  {l). 
Thus  simple  trusts  created  of  real  or  personal  property  Real  and 
confer  on  cestui  que  trust  an  interest  in  equity  of  ^gt^tTuf 
the  nature  of  real  or  personal  estate,  as  the  case  may  «q«ity- 
be ;  so  that  cestui  que  trust  of  lands  in  fee  simple  has 
an  estate  in  equity  transmissible  to  his  heirs,  but  liis 
interest  in  chattels  held  on  trust  for  him  will  pass  to 
his  executors  or  administrators  (m).  Again,  trusts 
declared  in  favour  of  one  and  his  heirs,  or  of  him  and 
tlie  heirs  of  his  body,  or  of  him  for  life,  will  create 
equitable  estates  in  fee  simple,  fee  tail,  or  for  life, 
analogous  to  the  legal  estates  conferred  by  similar 
limitations  (71).  But  the  decisions  of  equity  do  not 
follow  the  law  in  all  its  ancient  technicalities,  but 
proceed  on  a  liberal  system  correspondent  with  the 
more  modem  origin  of  its  power.  Thus,  equitable 
estates  in  fee  simple  or  tail  may  be  conferred  without 
the  use  of  the  words  hei?*s  or  heirs  of  the  hody^  if  the 
intention  be  clear  {p) ;  for,  equity  pre-eminently  regards 
the  intentions  and  agreements  of  parties ;  accordingly. 


(&)    Levrin    on    Trusts,    ch.     x., 
8th  ed. 
(/)   1  Sand.   CTses,   269  (280,  5th 

ed.)- 
(m)  Anit^  pp.  18 — 21 ;  see  Lewin 

on  Trnsts,   94,   149,    285,  828,  6th 

ed. 

(n)  AnU,  pp.  60,  62,  84,  105, 
107,  141. 

(o)  Lewln  on  Trusts,  ch.  viii. 
s.  1,  §  1,  8th  ed.  It  appears, 
however,  with  regard  to  formal 
limitations  in  a  deed  of  equitable 


estates  in  'land,  that  a  limitation 
to  one  simply,  without  further 
words,  and  without  otherwise  ex- 
pressing an  intention  that  he 
shall  take  the  fee,  will  srive  him 
a  life  estate  only;  HoUiday  y. 
Ovwion^  15  Beav.  480;  LtiCfu  v. 
Brandr€t\,  28  beav.  274;  Taiham 
T.  Vtmon^  29  Bear.  604;  Lewin 
on  Trusts,  p.  109,  8th  ed.:  EU 
phinstone,  Norton  and  Clark  on 
Interpretation  of  Deeds,  276 — 8. 
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words  which  at  law  woald  confer  an  estate  tail,  are 
sometimes  construed  in  equity,  in  order  to  further  the 
intention  of  the  parties,  as  giving  merely  an  estate  for 
life,  followed  by  separate  and  independent  estates  tail 
to  the  children  of  the  donee.  This  construction  is 
frequently  adopted  by  equity  in  the  case  of  marriage 
articles,  where  an  intention  to  provide  for  the  children 
might  otherwise  be  defeated  by  vesting  an  estate  tail 
in  one  of  the  parents,  who  could  at  once  bar  the  entail, 
and  thus  deprive  the  children  of  all  benefit  {p).  80  if 
lands  be  directed  to  be  sold,  and  the  money  to  arise 
from  the  sale  be  directed  to  be  laid  out  in  the  purchase 
of  other  land  to  be  settled  on  certain  persons  for  life 
or  in  tail,  or  in  any  other  manner,  such  persons  will  be 
regarded  in  equity  as  already  in  possession  of  the  estates 
they  are  intended  to  have :  for,  whatever  is  fully  agreed 
to  be  done,  equity  considers  as  actually  accomplished. 
And  in  the  same  manner  if  money,  from  whatever 
source  arising,  be  directed  to  be  laid  out  in  the  pur- 
chase of  land  to  be  settled  in  any  manner,  equity  will 
regard  the  persons  on  whom  the  lands  are  to  be  settled 
as  already  in  the  possession  of  their  estates  (g).  And 
in  both  the  above  cases  the  estates  tail  directed  to  be 
settled  may  be  barred,  before  they  are  actually  given, 
by  a  disposition,  duly  enrolled,  of  the  lands  which  are 
to  be  sold  in  the  one  case,  or  of  the  money  to  be  laid 
out  in  the  other  (r).  Again,  an  equitable  estate  in  fee 
simple  immediately  belonsrs  to  every  purchaser  of  free- 
hold property  the  moment  he  has  signed  a  contract  for 
purchase,  provided  the  vendor  has  a  good  title  (a)  ;  and 
it  is  understood  that  the  whole  estate  of  the  vendor  is 
contracted  for,  unless  a  smaller  estate  is  expressly  men 


(;>)1  Sand.  Uses,  811  (887,  5th 
ed.);  Watkins  on  Descents,  168 
(8U,  4th  ed.). 

(q)  1   Sand.  Uses,  800  (824,  5th 

(r)  Stat.  8  &  4  Will.  IV.  c.  74, 


8s.  70,  71.  repealing  stat  7  Geo. 
IV.  c.  45,  which  repealed  atat. 
89  A  40  Geo.  III.  c.  66. 

(8)  Sug.    Vend,   k  Pur.,  174  «< 
$0q,,  14th  ed. 
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Honed,  the  employment  of  the  word  heira^  or  of  other 
technical  words,  not  being  eesential  {t).  If,  therefore, 
the  purchaser  were  to  die  intestate  the  mom^it  after 
the  contract,  the  equitable  estate  in  fee  simple,  which 
he  had  just  acqnired,  would  descend  to  his  heir  at  law ; 
who  would,  until  the  passing  of  a  recent  Act  which 
enacts  the  contrary  (t*),  have  had  a  right  (to  be  enforced 
in  equity)  to  have  the  estate  paid  for  out  of  the  money 
and  other  personal  estate  of  his  deceased  ancestor; 
and  the  vendor  would  be  a  trustee  for  the  heir, 
until  he  should  have  made  a  conveyance  of  the  legal 
estate,  to  which  the  heir  would  be  entitled.  Many 
other  examples  of  equitable  or  trust  estates  might  be 
furnished. 

At  law,  the  possession  of  cestui  que  trust  in  occupa-  Possession 

otstui  cut 

tion  of  the  land  was  merely  that  of  a  tenant  at  will  to  irv8t. 
his  trustees.  Before  the  Judicature  Acts,  therefore,  if 
he  wished  to  have  the  benefit  of  a  greater  right  to 
maintain  or  recover  possession  than  is  accorded  to 
tenant  at  will  {x)j  he  must  have  directed  his  trustees 
to  take  action  for  him,  and  must  have  sued  them  in  a 
court  of  equity  for  any  breach  of  trust  in  this  respect  (y). 
But  the  effect  of  the  Judicature  Acts  (z)  appears  to  be 
that  the  equitable  right  to  possession  of  land  enjoyed 
by  cestui  que  trust  shall  now  be  recognized  and 
enforced  in  every  branch  of  the  Court,  which  now 
exercises  the  jurisdiction  of  the  old  Superior  Courts 
both  of  law  and  equity  {a). 

As  regards  free  enjoyment,  an  equitable  tenant  in  fee  Free  enjoy- 
ment of  cettvn 
que  trust. 

(0  Bower    t.     Cooper,    2   Hare  Jonee^  7  T.  R.  48;  Doe  d.  Jieade 

408.  T.  Heade,   8  T.  R.  118;  Lewin  on 

lu)  Stai  40  A  41  Vict.  c.  84.  Trusts,  677,  678,  858,  8th  ed. 

(x)  See  Bac.   Abr.  Trespass  (G,  («)  j4n^  p.  167. 

8);  Cole  on  Ejectment,   211—218,  (a)   WdUh  ▼.  Lonsdale,  21    Cb. 

287 ;     Aeh^  v.    WhUloch,    L.    R.  D.  9 ;    Fumese  t.  Bofid,  4  Times 

IQ.  6.1.  L.   R.    457;    Lowther   r.    Hto/oer^ 

(y)  Doe  d.  Hodtdtn  t.  StaipU,  2  41  Gh.  D.  248,  264. 
T.  a   684;    Good^UU  d.  Jones  r. 
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or  in  tail  has  as  ample  a  right  as  the  tenant  of  a  like 
estate  at  law  (b) :  but  an  equitable  tenant  for  life  may 
be  restrained  from  and  is  liable  for  committing  waste 
to  the  same  extent  as  a  legal  tenant  for  life  {c).  Here 
it  may  be  explained  that  a  tenant  in  fee  simple  at  law 
may  in  equity  be  subject  to  perpetual  restrictions  in 
the  use  of -his  land  imposed  by  his  own  agreement  or 
that  of  his  predecessors  in  title  for  the  benefit  of  the 
owners  and  occupiers  of  some  other  land  ;  for  instance, 
not  to  build  over  part  of  his  land,  or  not  to  use  any 
house  thereon  as  a  public-house  or  hotel.  Such  an 
equity  may  be  enforced  by  injunction  at  suit  of  such 
owners  or  occupiers  against  the  tenant,  his  heirs  and 
assigns,  either  of  the  whole  or  part  of  his  estate,  except 
only  (as  in  the  case  of  other  equities  {d) )  such  assigns 
as  have  acquired  the  land  as  purchasers  for  value  with- 
out  notice  of  the  restriction  (e). 


Power  of 
disposition 
of  crust 
estates. 


Free  power  of  disposition  inter  vivos  or  by  will  has 
always  been  incident  to  a  trust  estate,  as  it  was  to  an 
estate  in  use  before  the  statute  (/*).  But  this  power  is 
of  course  commensurate  with  the  estate  of  the  cestui 
que  trust.  Thus  an  eqaitable  estate  tail  must  be 
barred  in  the  same  manner  as  an  estate  tail  at  law; 
that  is  to  say,  since  1833,  by  deed  duly  enrolled  (y),  and 
previously  by  suflEering  a  common  recovery  (A).  So  cestui 
que  trust  of  lands  for  life  only  can  dispose,  for  his  own 


(6)  ArU«,  pp.  76,  108. 

(<j)  Baker  v.  SebrigJU,  18  Oh. 
D.  179;  Lewin  on  Trusts,  674, 
8th  ed. ;  anie,  pp.  109—111. 

{d)  Ante,  p.  170 ;  see  Jessel. 
M.  R.,  20  Gh.  D.  688;  Lord 
Esher,  M.  R.,  16  Q.  B.  D.  787; 
Lindley,  L.  J.,  ib.  788. 

(«)  See  Talk  y.  Mozhay,  2  Ph. 
774;  Senals  v.  OawlishaWf  9  Ch. 
D.  126,  11  Gh.  D.  866;  TaU  v. 
GoaUng,  11  Gh.  D.  278;  Aurt&r- 
harry  v.  Corporation  of  Oldham, 
29  Ch.  D.  760;  Spicerv.  Martin, 


14  App.  Gas.  12;  MaekengU  r. 
ChUderi,  48  Gh.  JJ.  265;  Sug.  V. 
k  P.  696,  14th  ed.;  see  DuUof 
Bedford  7.  Trueteee  of  British 
Museum,  2  M  v.  A  K.  652 ;  Bayers 
V.  CoUyer,  28  Ch.  D.  108. 

(/)  Ante,  p.  168;  Levrin  on 
Trusts,  ch.  xzvii.  ss.  1,  2. 

Kg)  Sut.  8  A  4  WilL  IV.  c.  74^ 
88.  1,  16,  40. 

{h)  Cruise  on  Recoveries,  271; 
Lewin  on  Trusts,  ch.  zzvii.  s.  1, 
§i(  6,  6 ;  anU,  pp.  92—96. 
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benefit,  of  no  greater  interest  than  during  his  own  life. 
Bat  any  person,  who  is  beneficially  entitled  in  possession 
to  an  equitable  estate  in  land  daring  his  life,  now  has 
the  powers  of  leasing,  sale  and  other  powers  given  to  a 
tenant  for  life  by  the  Settled  Laud  Act,  1882  (i) ;  to 
give  ejBEect  to  which,  he  is  empowered,  equally  with  the 
tenant  of  a  legal  life  estate,  to  convey  the  settled  land 
for  all  the  estate,  which  is  the  subject  of  the  settle- 
ment (A).  Trust  estates  are  now  liable  to  involuntary  Alienation 
alienation  for  debt,  equally  with  legal  estates ;  as  will 
be  further  explained  in  treating  of  creditors'  rights  (Z). 

Trusts  or  equitable  estates  may  be  created  and  passed  Creation  and 

transisr  or 

from  one  person  to  another,  without  the  use  of  any  par-  trust  estates. 
ticular  ceremony  or  form  of  words  (//i).  But,  by  the 
Statute  of  Frauds  (n),  it  is  enacted  (0),  that  no  action  statute  of 
shall  be  brought  upon  any  agreement  made  upon  con-  '^^  *' 
sideration  of  marriage^  or  upon  any  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  any  interest  in 
or  concerning  them,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  person  thereunto 
by  him  lawfully  authorized.  It  is  also  enacted  ( j9),  that 
all  declarations  or  creations  of  trusts  or  confidences  of 
any  lands,  tenements  or  hereditaments,  shall  be  mani- 
fested and  proved  by  some  writing,  signed  by  the  party 
who  is  by  law  enabled  to  declare  such  trusts,  or  by  his 
last  will  in  writing;  and  further  (y),  that  all  grants  and 
assignments  of  any  trust  or  confidence  shall  likewise  be 
in  writing,  signed  by  the  party  granting  or  assigning 

(»)  Stot.   45  &  46  Vict.    c.    88,  (n)  29  Gar.  II.  c.  8. 

8.    2,    8nb-8S.    6,     10    (i);     anU,  (o)  Sect.  4;  Sus.  V.  &  P.  0.4, 

pp.  114—118.  pp.  121  et  seq.,  14th  ed. 

(k)  Sect.  20;  anU,  p.  118  (o)  Sect.   7;  Tiemey  t.    Wood^ 

h)  Fb9t,  Pt.  L,  ch.  xi.  19  Beav.   880;  Dye  v.  Dye,  38  Q. 

(m)  1    Sand.      Uses,    815,     816  B.  D.  147. 

(848,    844,    6th    ed.) ;    Lewin  on  {q)  Sect.  9. 
Tnists,  ch.  v.,  8.  1. 

W.R.P.  N 
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the  same,  or  by  his  last  will.  Trasts  arisiug  or  resulting 
from  any  conveyance  of  lands  or  tenements,  by  impli- 
cation or  construction  of  law,  and  trusts  transferred  or 
extinguished  by  an  act  or  operation  of  law,  are  ex- 
empted from  this  statute  (/*).  In  the  transfer  of  equit- 
able estates  it  is  usual,  in  practice,  to  adopt  conveyances 
applicable  to  the  legal  estate  ;  but  this  is  never  neces- 
^i*y  (^)-  1^  writing  is  used,  and  duly  signed,  in  order 
to  satisfy  the  Statute  of  Frauds,  and  the  intention  to 
transfer  is  clear,  any  words  will  answer  the  purpose  (Q, 


Descent  of 

equitable 

fee. 


Formerly,  no 
escheat  of  a 
trust  estate . 


Law  of 
escheat  now 
applies  to 
trust  estates. 


Stamp  Duty . 


The  descent  of  an  equitable  fee  upon  intestacy  follows 
the  same  course  as  that  of  a  legal  fee  (w) ;  and,  therefore, 
in  the  case  of  gavelkind  and  borough-English  lands  (a:), 
trusts  affecting  them  will  descend  according  to  the 
descendible  quality  of  the  tenure  (y).  Formerly,  an 
equitable  estate  in  fee  did  not  escheat  to  the  lord  upon 
failure  of  heirs  of  the  cestui  que  trust  (s),  for  a  trust  is 
a  mere  creature  of  equity,  and  not  a  subject  of  tenure. 
In  such  a  case,  therefore,  the  trustee  held  the  lands 
discharged  from  the  trust  which  had  so  failed;  and 
accordingly  had  a  right  to  receive  the  rents  and  profits 
without  being  called  to  account  by  any  on^.  In  other 
words,  the  lands  were  thenceforth  his  own  (a).  But 
from  and  after  the  passing  of  the  Intestates'  Estates 


(r)  Sect.  8  ;  see  anJU^  p.  172. 

(«)  1  Sand.  Uses,  842  (877,  5th 
ed.);  Lewin  on  Trusts,  co.  zxyii. 
s.  1,  §8. 

{t)  Agreements,  as  a  rule,  now 
bear  a  stamp  duty  of  sixpence, 
which  may  be  clenoted  by  an 
adhesive  stamp,  which  is  to  be 
cancelled  by  toe  person  by  whom 
the  agreement  is  first  executed. 
Declarations  of  trust  of  any  pro- 
perty made  by  any  writing,  not 
being  a  will,  or  an  instrument 
chargeable  with  ad  valorem  duty 
as  a  settlement,  are  charged  with 
a  stamp  duty  of  10«./  see  stat.  54 
A  55  Vict.  c.  89,  ss.  1,  7,  8,  22,  & 


1st  schedule,  replacing  stat.  88  k 
84  Vict.  c.  97,  8.  36  A  schedule. 

{u)  Ante,  p.  81,  and  post, 
ch. ix. 

(a;)  Anie,  pp.  55,  57. 

(y)  1  Sand.  Uses.  270  (288,  5th 
ed.)  ;  Lewin  on  Trusts,  ch.  xxTii., 
s.  11. 

(0)  1  Sand.  Uses,  288  (802,  5th 
ed.). 

(a)  Burgess  v.  Wheats,  1  Wm. 
Black.  123;  1  Eden,  177  ;  Taylor 
V.  HayoaHn,  14  Sim.  8 ;  DavaU  t. 
New  Miver  Company^  8  De  Oex  k 
Smale,  894;  Beale  r.  Symonds,  16 
Bear.  406;  GaUard  r.  Bawbim^ 
27  Ch.  D.  298. 
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Act,  1884  (J),  where  a  person  dies  without  an  heir  and 
intestate  {c)  in  respect  of  any  real  estate  consisting  of 
any  equitable  estate  or  interest  in  any  corporeal  or  in- 
corporeal hereditament,  the  law  of  escheat  shall  apply 
in  the  same  manner  as  if  such  estate  or  interest  were  a 
legal  estate  in  corporeal  hereditaments  (d).  Before  the  Treason, 
abolition  of  forfeiture  for  treason,  it  was  the  better 
opinion  that,  in  the  event  of  high  treason  being  com- 
mitted by  the  cestui  que  trust  of  an  estate  in  fee  simple, 
his  equitable  estate  would  be  forfeited  to  the  Crown  (e). 

Trustees,  as  we  have  seen  (/* ),  are  invariably  made  Descent  of 
joint  tenants.     So  that,  if  there  are  more  trustees  thto  trwtee. 
one,  upon  the  death  of  one  of  them  the  estate  in  any 
land  subject  to  the  trust  vests  at  once  in  the  surviving 
trustees  or  trustee.     Formerly,  upon  the  death  of  a  sole 
or  sole  surviving  trustee  of  lands,  the  legal  estate  there- 
in passed  to  his  devisee  or  heir  at  law,  according  as  he 
had  or  had  not  devised  the  same  by  his  will,  in  each 
case  subject  to  the  trust  (g').     But  now,  by  the  Convey- 
ancing A.ct  of  1881,  on' the  death  after  the  year  1881  of 
a  sole  trustee  of  any  freehold  estate  or  interest  of  in- 
heritance in  any  hereditaments,  the  same  shall,  notwith- 
standing any  testamentary  disposition,  devolve  to  and 
become  vested  in  his  personal  representatives,  in  like 
manner  as  if  the  same  were  a  chattel  real  (A).      It  was  PaUure  of 
never  precisely  decided,  whether,  in  case  of  the  failure  trustee. 
of  heirs  of  the  trustee  of  an  estate  in  fee  simple,  the 
lord  taking  the  land  by  escheat  (i)  was  bound  by  the 


(b)  Stat.  47  A  48  Vict.  c.  71, 
8.  4;  passed  14th  August,  1884. 

(e)  See  sect.  7 . 

(tiQ  See  anUf  pp.  46,  52. 

(^  1  Hale,  P.  C.  249;  anU, 
pp.  46,  52. 

(/ )  Ante.jD.  182. 

iff)  See  Williams's  Conyejanc- 
inff  Statutes,  171.  On  the  death 
Ota  bare  trustee  intestate  between 
the  7th  Aug.,  1874,  and  the  81st 


Dec.,  1881,  anj  hereditament  of 
which  be  was  seised  in  fee  simple 
vested  in  his  legal  personal  repre- 
sentative; Stat.  88  A  89  Vict.  c. 
87.  8.  48. 

{h)  Stat.  44  A  45  Vict.  c.  41,  s. 
80,  amended  by  50  A  51  Yict.  c. 
78.  s.  45;  see  Williams's  Gon- 
verancing  Statutes,  170—176;  Be 
Pilling*  s  Trusts,  26  Gh.  D.  482. 

(i)  AnU,  p.  46,  52. 

N   2 
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trust ;  for  he  did  not  sacceed  to  the  trustee's  estate,  but 
claimed  by  title  paramount  (J).  But,  since  1834,  both 
the  lord's  right  of  escheat  and  the  Crown's  right  of  for- 
feiture have  been  taken  away  by  statute  in  the  case  of 
the  failure  of  heirs  or  corruption  of  the  blood  of  a  trus- 
tee of  lands  ;  except  so  far  as  he  himself  might  have  any 
beneficial  interest  in  such  lands  (£). 

ADpointment       When  lands  are  vested  in  trustees,  it  is  obvious  that 

of  new  ,         ' 

trustees.  it  may  become  desirable  to  appoint  new  trustees  in  the 
place  of  any,  who  may  die,  leave  the  country  or  become 
incapable  of  acting  in  the  trust,  or  in  other  events. 
Formerly  this  could  only  be  done  with  the  concurrence 
of  all  the  ceeteux  que  truatent  being  suijuris^  or  under 
the  authority  of  the  Court  of  Chancery  (ij,  or  by  virtue 
of  an  express  power  to  appoint  new  trustees  contained 
in  the  instrument,  by  which  the  trust  was  created  (m). 
As  trusts  were  generally  instituted  for  the  benefit  of 
married  women  and  children,  who,  as  we  shall  see  (n), 
were  not  aui  juris,  it  was  the  practice,  until  the  year 
1860,  to  insert  such  an  express  power  in  every  well- 
drawn  deed  or  will  creating  a  trust  {o).     In  1860,  an 

(J)  See  Lewin  on  Trusts,  Introd.  oh.  i.  §  4,  and  ch.  zii.  s.  8,  §7. 

()b)Stat.  13  A  14  Vict.  c.  60,  ss.  15,  46,  47,  replacing  4  &  5  Will. 

IV.  0.  28. 

Appointment       (0    ^®^    trustees    might    always    be    appointed    by    the    Court    of 

of  new  Chancery,  under  its  general   jurisdiction   to  execute    trusts,  upon   the 

trustees  by       institution  of  a  9uit  for  that  purpose :     Howard  v.    RhodeM^  1   Keen, 

the  Court.         ^81;  Coventry  v,    Covtniry,  ib.  758;    Dodkin  v.  BrurU,  L.  R.,  6  Ea., 

580.    The  Trustee   Acts,  1850  and  1852,  empowered  that  Court  to  make 

an  order  appointing  new   trustees,  upon  petition  ;  stats.  13  k  14  Vict. 

c.  60,  8.  82;  15  A  16  Vict.  c.  55,  s.  9;    and  this  jurisdiction   may  now 

be  exercised  by  a  judge  in    chambers    on    tummofis ;    Rules    of   the 

Supreme  Court,  June  1889,  Order  LY.  rule   13  a;  W.  N.,  29th  June, 

1889.     The  Court  may  appoint  a  new  trustee  in  the  place  of  a  trustee 

convicted  of  felony,   or  adjudged   bankrupt ;  stat.  15  k  16  Vict.  c.  55, 

s.  9;  46  &47  Vict.  c.  52.  s.  147.     Since  1860,  trustees  appointed  by  the 

Court  have  had  the  same  powers  in  all  respects  as  the  ongmal  trustees; 

Stat.  44  A  45  Vict.  c.  41,  s.  33,  replacing  23  &   24  Vict.  c.  145,  s.  27; 

Williams's  CouTeyancing  Statutes,  181. 

(f»)  See    Lewin  on  Trusts,   ch.  iii.,   pp.   228,   721,   8rd    ed.;    Wll- 

xxr.,  xziz,  8th  ed.  liams  on   Real  Property,  176,  18th 

(n)  Ihtt,  ch.  xii .  ed. 
(o)  Davidson,   Prec.   Conv.  toI. 
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Act  passed  giving  a  statutory  power  to  appoint  new 
tmstees,  which,  however,  was  applicable  only  in  case  of 
instraments  executed  after  the  Act  {p).  These  enact- 
ments were  repealed  by  the  Conveyancing  Act  of 
1881  (j),  which  has  substituted  provisions  for  the  ap- 
pointment of  new  trustees  applicable  to  trusts  created 
either  before  or  after  its  commencement  (r).  Under 
this  Act  («),  where  a  trustee  is  dead,  or  reqjains  out  of 
the  United  Kingdom  for  more  than  twelve  months,  or 
desires  to  be  discharged  from  the  trusts  or  powers  re- 
posed in  or  conferred  on  him,  or  refuses  or  is  unfit  to 
act  therein,  or  is  incapable  of  acting  therein,  then  the 
person  or  persons  nominated  for  this  purpose  by  the 
instrument,  if  any,  creating  the  trust,  or  if  there  is  no 
such  person,  or  no  such  person  able  and  willing  to  act, 
then  the  surviving  or  continuing  trustees  or  trustee  {t) 
for  the  time  being,  or  the  personal  representatives  of  the 
last  surviving  or  continuing  trustee,  may,  by  writing, 
appoint  a  new  tnistee  or  new  trustees.  Every  new 
trustee  so  appointed  is  at  once  invested  with  the  same 
powers  as  an  original  trustee  {u).  On  an  appointment 
of  a  new  trustee,  the  number  of  trustees  may  be  in- 
creased (a?).  It  is  not  obligatory  to  appoint  more  than 
one  new  trustee,  where  only  one  trustee  was  originally 
appointed,  or  to  fill  up  the  original  number  of  trustees, 
where  m*ore  than  two  trustees  were  originally  appointed  ; 
but  in  the  latter  case,  there  must  be  at  least  two  trus- 
tees to  perform  the  trust  (y). 


(p)  Stot.  23  &  24  Viot.  c.  145, 
as.  27,  84;  passed  28ih  Aug. 
1860 

[q)  SUt.  44  ft  45  Vict.  c.  71,  s. 
71. 

(r)  Sect.  81,  snb-s.  8.  These 
provisions  maj  be  excluded  or 
varied  by  the  terms  of  the  instru- 
ment creating  the  trust;  see  sub- 
s.'7. 

(t)  Sect.  81,  sub-8.  (1) ;  see 
WiUiams's  Conveyancing  Sta- 
tutes, Vl*I  et9eq. 


{t)  Including^  a  refusing  or  re- 
tiring trustee,  if  willing  to  act  in 
appointing  a  new  one ;  s.  81,  sub- 
8.  (6). 

(u)  Sect.  81,  sub-s.  (5). 

Cz)  Sect.  81,  snb-s.  (2). 

iy)  Sect.  81,  sub->s.  (8).  An 
appointment  of  a  new  trustee  'is 
cnarged  with  a  stamp  duty  of 
109.;  Stat.  54  ft  55  Vict.  c.  89,  s. 
1,  ft  1st  schedule,  replacing  88  ft 
84  Vict.  c.  97,  schedule. 
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Retirement  of  Formerly  a  tmstee  conid  only  retire  and  be  discharged 
from  a  trust  once  accepted  —  (1)  with  the  concurrence 
of  all  the  cesteux  que  trustent  being  sui  juris  /  (2) 
under  the  authority  of  the  Court  of  Chancery;  or  (3) 
by  the  appointment  under  an  express  or  statutory 
power  of  a  new  trustee  in  his  place  (z).  But  now,  by 
the  Conveyancing  Act  of  1881  (a),  where  there  are 
more  than^two  trustees,  a  trustee  may  retire  and  be 
discharged  from  the  trust,  without  any  new  trustee 
being  appointed  in  his  place,  upon  his  declaring  by 
deed  his  desire  to  be  discharged,  and  his  co-trustees, 
and  such  other  person,  if  any,  as  may  be  empowered  to 
appoint  trustees,  consenting  by  deed  to  his  discharge. 


Vesting  trust       The  mere  appomtment  of  a  new  trustee  does  not 

property  in  .       ,  .  i       i        i  .      ^i      i    •  j  i  •  .        i 

new  trustees,  givie  him  the  legal  estate  m  the  lands  subject  to  the 
trust;   and  it  was  formerly  necessary  for  the  persons 
who  were  trustees  when  the  appointment  was  made,  to 
execute  a  conveyance  of  their  estate  in  any  land  subject 
to  the  trust  to  the   new  trustee   and  the  continuing 
May  be  now    trustees  (J).     In  deeds  of  appointment  of  a  new  trustee 
by  a^dedwi   and  of  discharge  of  a  retiring  trustee  executed  after  the 
**°°*  year  1881,  the  estate  in  any  land  subject  to  the  trust 

may  be  vested  in  the  future  trustees  simply  by  a 
declaration  to  that  effect  made  by  the  proper^  persons 
without  any  conveyance  (<?).  For,  by  the  Conveyancing 
Act  of  1881  (rf),  where  a  deed  by  which  a  new  trustee 
is  appointed  contains  a  declaration  hy  ths  appointor  to 
the  effect  that  any  estate  or  interest  in  any  land  subject 
to  the  trust  shall  vest  in  the  persons  who  by  virtue  of 
the  deed  become  and  are  the  trustees  for  performing  the 

(e)  See   Lewin    on   Trusts,   oh.  (b)  See   Williams's    Gonveyano- 

XXV.,  8th  ed.  ing  Statutes,  181,  182. 

(a)  SUt.  44  &  45  Tict.  c.  41,  s.  (c)  SUt.   44  &  45  Yiet.   c.   41, 

32,  the  proTisioos  of  which  may  s.  34,  sub-s.   (5);    see   Williams's 

be  excluded  or  varied  by  the  terms  Conveyancing    Statutes,   181 — 165. 

of   the    instrument    creating    the  id)  Sect.  8{  sub-s.  (1). 
trust ;  see  sub-s.  8. 
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trnst,  that  declaration  shall,  without  any  conveyance, 
operate  to  vest  that  estate  or  interest  in  those  persons 
as  joint  tenants  and  for  the  purposes  of  the  trast.  And 
where  a  deed,  by  which  a  retiring  trustee  is  dis- 
charged under  the  same  Act,  contains  a  similar 
declaration  "by  the  retirmg  and  continuing  trustees^ 
and  hy  the  other  person^  if  any^  empowered  to 
appoint  trustees^  that  declaration  shall,  without  any 
conveyance,  operate  to  vest  in  the  continuing  trustees 
alone  as  joint  tenants,  and  for  the  purposes  of  the 
trust,  the  estate  and  interest  to  which  the  declaration 
relates  {e). 

It  is  not  always  possible  to  obtain  the  concurrence  of  ^®**^°8 

,1  .1  .  orders. 

the  person  entitled  to  the  legal  estate  in  land  subject  to 
a  trust,  when  it  is  wished  to  vest  the  estate  in  new 
trustees.  Provision  has,  therefore,  been  made  by  the 
Trustee  Acts,  1850  and  1862  {f\  that  in  certain  cases 
an  order  of  Court  may  be  made  vesting  any  lands 
subject  to  a  trust  in  such  persons  and  for  such  estate 
as  shall  be  directed.  Such  an  order  may  be  obtained 
if  the  person  seised  or  possessed  of  lands  on  trust  be 
a  lunatic,  or  an  infant,  or  out  of  the  jurisdiction  or  not 
to  be  found,  or  refuse  to  convey,  and  in  one  or  two 
other  cases ;  and  the  order  has  the  effect  of  a  convey- 
ance {g).  It  must  now  be  made,  in  the  case  of  lunacy, 
by  the  Judge  in  Lunacy  (A) ;  in  other  cases,  in  the 


{e)  SUt.  44  &  45  Viot.  c.  41, 
8.  84,  snb-s.  (2).  The  84th  section 
does  not  extend  to  any  legal  estate 
or  interest  in  copy  bold  or  cus- 
tomary land,  or  to  land  convened 
by  way  of  mortgage  for  secanng 
money  subject  to  the  trust;  sub- 
8.  (8).  A  conveyance  of  property 
made  for  effectuating  the  appoint- 
ment of  a  new  trustee  is  charged 
with  a  stamp  duty  of  10«.  /  see 
Stat.  54  &  55  Vict.  c.  89,  s.  62, 
replacinff  88  &  84  Vict.  c.  97,  s. 
78;   Bfwigett  y.    Commissioners  of 


Inland  JUvenue^  8  Ex.  D.  46; 
anie^  p.  178,  n .  {t). 

(/)  Stats.  13  A,  14  Vict.  c.  60; 
16 'a  16  Vict.  c.  55;  replaciujg 
stats.  11  Geo.  IV.  &  1  Will.  I^ 
c.  60,  4  &  5  Will.  IV.  c.  28,  and 
14  2  Vict.  c.  69. 

(a)  See  stats.  18  &  14  Vict.  c. 
60,  ss.  8,  7—16,  20;  15  A  16 
Vict.  c.  55,  s.  2.  The  order  is 
chargeable  with  stamp  duty  as  a 
conveyance;  stat.  15  &  16  Tiot. 
c.  55,  s.  18;  antSf  note  («). 

(A)  See    Stat.    58    Vict.    c.    5, 
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Ohancerj  Division  (^).    A  similar  order  may  oe  made, 
Testing  lands  in  the  future  trastees,  on  or  after  an 
Goantj  appointment  of  new  trustees  by  the  Court  (k).     Since 

Courts.  1865,  the  County  Courts  have  had  the  jurisdiction  of 

the  Court  of  Chancery  to  enforce  the  execution  of 
trusts  and  under  the  Trustee  Acts,  in  cases  coDcerning 
trust  property  to  the  value  of  £600  (1). 

It  remains  to  add  that,  though  the  Judicature  Acts 
provided  for  the  direct  recognition  and  enforcemeut  of 
equitable  rights  in  the  courts  thereby  established,  which 
are  courts  of  law  as  well  as  of  equity  (m),  they  have  not 
altered  the  nature  of  an  equitable  estate  (n).  The  terms 
legal  and  equitable  estate  are  still  in  use ;  and  the 
Legal  esute.  legal  estate  in  lands  may  still  be  vested  in  some  other 
person  than  the  beneficial  owner.  Every  purchaser  of 
landed  property  has,  therefore,  a  right  to  a  good  title 
both  at  law  and  in  equity ;  and  if  the  legal  estate 
should  be  vested  in  a  trustee,  or  any  person  other  than 
the  vendor,  the  concurrence  of  such  trustee  or  other 
person  must  be  obtained  for  the  purpose  of  vesting  the 
legal  estate  in  the  purchaser,  or,  if  he  should  please,  in 
a  new  trustee  of  his  own  choosing.  When  a  person 
has  an  estate  at  law,  and  does  not  hold  it  subject  to 
any  trust,  he  has  of  course  the  same  estate  in  equity, 
but  without  any  occasion  for  resorting  to  its  aid.  To 
him,  therefore,  the  doctrine  of  trusts  does  not  apply : 
his  legal  title  is  sufficient ;  the  law  declares  the  nature 

as.    185,    842;     Rules  in  Lunacy,  (;>  Stats.  28  ft  29  Vict  c.  99,  s. 

1890,    Nos.    65—67;     W.   N.   26th  1  ;  80  4   81    Vict    c.    142,    s.    9, 

July,  1890.  now  replaced  by  61  A  52  Vict.  c. 

(i)  Ant€f     p.     158.     But    such  48,  s.  67. 

oraers  may  be  made  as  to  lands  in  (m)  AnU^  pp.  157,  158. 

the  counties  of  Lancaster  or  Dur-  (n/   ClemenU    t.    MaUhew$,    11 

ham,  by  the  Chancery  Courts  of  Q.    B.    D.    808,    814;    Jot&pA  r. 

those  counties;  stat  18  A  14  Vict.  Lyotu,   15  Q.   B.   D.,  280;  SdUas 

c.  60,  s.  21.  T.   BoHnaon,    ib,,   288:   see   anU, 

(k)  SUt  13  A  14  Vict.  c.  60,  B.  pp.  170, 171. 
84;  ante,  p.  180,  n.  (Q. 
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and  incidents  of  his  estate,  and  eqoity  has  no  ground 
for  interference  (o). 

We  shall  now  take  leave  of  equity  and  equitable   - 
estates,  and  proceed,  in  the  next  chapter,  to  explain 
a  modern  conveyance. 

(o)  See  Brydgea  ▼.  Brydgu^  8  Yes.  127. 
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CHAPTER  VIIL 


OP  A.  MODERN  CONVEYANCE, 


Lease  and 
release. 


Release. 


In  modem  times,  down  to  the  year  1841,  the  kind  of 
conveyance  employed,  on  every  ordinary  purchase  of 
a  freehold  estate,  was  called  a  lease  and  release ;  and 
for  every  such  transactiod,  two  deeds  were  always 
required.  From  that  time  to  the  year  1845,  the 
ordinary  method  of  conveyance  was  a  release  merely, 
or,  more  accurately,  a  release  made  in  pursuance  of  the 
Act  {a)  for  rendering  a  release  as  effectual  as  a  lease 
and  release.  The  object  of  this  Act  was  merely  to  save 
the  CKpense  of  two  deeds  to  every  purchase,  by  rendering 
the  lease  unnecessary.  Since  1845  freeholds  have  been 
transferable  by  dee^j^f^grant  alone  (b).  But  as  a  lease 
and  release  was  so  long  the  usual  method  of  conveyance, 
the  nature  of  a  conveyance  by  lease  and  release  should 
still  form  a  subject  of  the  student's  inquiry ;  and  with 
this  we  will  accordingly  begin. 


A  lease  for 
years. 


It  has  been  already  explained  {o)  tnat,  in  the  view  of 
the  early  law,  a  lease  of  land  for  a  term  of  years  was  a 
matter  of  contract  rather  than  of  transfer  of  property ; 
and,  for  the  purpose  of  an  action  for  the  recoveiy  of  the 
land,  the  possession  of  the  lessee  was  that  of  a  mere 
bailiff  for  his  lessor,  who  remained  seised  of  the  freehold. 
Still,  after  a  lessee  for  years  had  actually  entered  into 
possession  of  the  land  under  his  lease  —  and  entry,  in 
ancient  times,   was  absolutely   necessary  to   make  a 


(a)  Stat.  4  A  5  Vict.  o.  21,  now 
repealed  bj  stat.  87  3t  88  Vict.  c. 
96. 


(ft)  SUts.  7  &  8  Vict.  c.  76,  SB. 
2,  18 ;  8  &  9  Tict  c.  106,  s.  2. 
(e)  AnU,  pp.  16,  17,  22,  60. 
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» 

oomplete  lease  (d) — ^the  relative  position  of  the  parties 
was  substantially  altered.  The  lessor's  proprietary 
interest  in  the  land,  though  technically  it  remained  a 
freeholding,  was  divorced  from  actual  possession  ;  thus 
it  became  a  mere  right,  an  incorporeal  hereditament  (e). 
If,  therefore,  the  lessor  wished  to  transfer  his  proprietary 
right  to  the  lessee,  a  feoffment  with  livery  of  seisin 
would  have  been  out  of  place  between  them ;  for  the 
essential  part  of  this  mode  of  assurance  was  the  transfer 
of  actual  possession  made  by  the  livery  of  seisin ;  and  it 
was  impossible  to  transfer  to  the  lessee  the  actual 
possession  which  he  already  enjoyed  (^).  In  this  case 
it  is  obvious  that  the  end  desired  was  the  transfer  of 
a  right  to  land,  without  the  possession  of  anything 
corporeal;  and,  as  we  have  seen,  the  common  law^ 
required  this  to  be  accomplished  by  the  delivery  of  a 
sealed  writing,  that  is,  by  deed  (g).  And  a  deed  by 
which  a  freeholder  conveyed  all  his  estate  in  land  to 
one,  who  was  in  actaal  possession  thereof  with  Iiis 
privity,  was  termed  a  release  (A).  To  a  lease  and  a  release. 
release  of  this  kind,  it  is  obvious  that  the  same  objection 
applies  as  to  a  feoffment :  the  inconvenience  of  actually  i"C')nvenience 
going  on  the  premises  is  not  obviated  ;  for  the  tenant  entry. 
must  enter  before  he  can  receive  the  release.  In  the 
very  early  periods  of  our  history,  this  kind  of  circuitous 
conveyance  was,  however,  occasionally  used.  A  lease 
was  made  for  one,  two,  or  three  years,  completed  by  the 
actual  entry  of  the  lessee  for  the  express  purpose  of 
enabling  him  to  receive  a  releaae  of  the  inheritance, 
which  was  accordingly  made  to  him  a  short  time  after- 
wards. The  lease  and  release,  executed  in  this  manner, 
transferred  the  freehold  of  the  releasor  as  effectually  as 
if  it  had  been  conveyed  by  feoffment  (i).     But  a  lease 

(d)  Litt.     8.     459 ;    Co.    Litt.         (a)  Ante,  pp.  80,  81. 
870a.  (A)  Litt.  as.  444—461;  Go.  Litt. 

(«)  See  ante,  pp.  6,  20.  270  b,  271  a. 

(/)  Litt.  8.460;  Gilb.  Uses  and         (i)  2   Sand.    Uaea,    61    (74,  6th 

Trusts,  104  (228,  8rd  ed.).  ed.) 


sAle. 
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and  release  would  never  have  obtained  the  prevalence 
they  afterwards  acquired  had  not  a  method  been  foand 
oat  of  making  a  lease,  without  the  necessity  of  actual 
entry  by  the  lessee. 

The  statute  ^he  Statute  of  Uses  (k)  was  the  means  of  accom- 
plishing this  desirable  object.  This  statute,  it  may  be 
remembered,  enacts,  that  when  any  person  is  seised  of 
lands  to  the  use  of  another,  he  that  has  the  use  shall  be 
deemed  in  lawful  seisin  and  possession  of  the  lands,  for 
the  same  estate  as  he  has  in  the  use.      Now  we  have 

Bargain  and  seen  (l)  that,  before  the  Statute  of  Uses,  if  a  bargain 
were  made  for  the  sale  of  an  estate,  and  the  purchase- 
money  paid,  but  no  feoffment  were  executed  to  the 
purchaser,  the  Court  of  Chancery  considered  that  the 
estate  ought  in  conscience  immediately  to  belong  to  the 
person  who  paid  the  money,  and,  therefore,  held  the 
bargainor  or  vendor  to  be  immediately  seised  of  the 
lands  in  question  to  the  tise  of  the  purchaser  (m).  This 
proper  and  equitable  doctrine  of  the  Court  of  Chancery 
had  rather  a  curious  effect  When  the  Statute  of  Uses 
came  into  operation ;  for,  as  by  means  of  a  contract  of 
this  kind  the  purchaser  became  entitled  to  the  tcse  of 
the  lands,  so,  after  the  passing  of  the  statute,  he  became 
at  once  entitled,  on  payment  of  his  purchase-money,  to 
the  lawful  seisin  and  possession  :  or  rather,  he  was 
deemed  really  to  have,  by  force  of  the  statute,  such 
seisin  and  possession,  so  far  at  least  as  it  was  possible  to 
consider  a  man  in  possession,  who  in  fact  was  not  (n). 
It,  consequently,  came  to  pass  that  the  seisin  was  thus 
transferred  from  one  person  to  another,  by  a  mere 
bargain  a/nd  sale,  that  is,  by  a  contract  for  sale  and 
payment  of  money  without  the  necessity  of  a  feoffment. 


[k)  27  Hen.  VIII.  c.  10.  ed.);  Gilb.    Uses  and    Trusts,   49 

[I)  AnU,  pp.  162,  168.  (94,  8rd  ed.). 

[m)  2  Sand.    Uses,    48  (58,  5th         (n)  AnU,  p.  165  &  n.  (x). 
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or  even  of  a  deed  (p)  ;  and,  moreover,  an  estate  in  fee 
simple  at  law  was  thus  duly  conveyed  from  one  person 
to  another  withont  the  employment  of  the  technical 
word  /leirsy  which  before  was  necessary  to  mark  out  the 
estate  of  the  purchaser;  for  it  was  presumed  that  ^hc 
pnrchase-money  was  paid  for  an  estate  in  fee  simple  {p) ; 
and  as  the  purchaser  had,  under  his  contract,  such  an 
estate  in  the  usSy  he  of  course  became  entitled,  by  the 
very  words  of  the  statute,  to  the  same  estate  in  the 
legal  seisin  and  possession. 

The  mischievous  results  of  the  statute,  in  this  par- 
ticular, were  quickly  perceived.  The  notoriety  in  the 
transfer  of  estates,  on  which  the  law  had  always  laid 
much  stress,  was  at  once  at  an  end ;  and  it  was  per- 
ceived to  be  very  undesirable  that  so  important  a  matter 
as  the  title  to  landed  property  should  depend  on  a  mere 
verbal  bargain  and  money  payment,  or  bargain  aiid 
aalSy  as  it  was  termed.  Shortly  after  the  passing  of  the  Bargains  and 
Statute  of  Uses,  it  was  accordingly  required  by  another  ?"  be  b*y  deed 
Act  of  Parliament  (j),  passed  in  the  same  year,  that®***"^*^®"- 
every  bargain  and  sale  of  any  estate  of  inheritance  or 
freeliold  should  be  made  by  deed  indented  and  enrolled, 
within  six  months  (which  means  lunar  months)  from 
the  date,  in  one  of  the  Courts  of  Record  at  Westminster, 
or  before  the  custos  rotulorum  and  two  justices  of  the 
peace  and  the  clerk  of  the  peace  for  tlie  county  in 
which  the  lands  lay,  or  two  of  them  at  least,  whereof 
the  clerk  of  the  peace  should  be  one.  A  stop  was  thus 
put  to  the  secret  conveyance  of  estates  by  mere  contract 
and  payment  of  money.      For  a  deed  entered  on  the 


(o)  Dyer,  S3d  a;    Comyns'    Di-  of  bargain  and    sale  maj  now  be 

test,  tit.  Barsrain  and  Sale  (B.  1,  enrolled  in  the  Central  Office  of 
):  Gilb.  on   Usea  and  Trusts,  87»  the  Supreme    Court;  stats.   86   & 
271(179,  476,  Srded,).  87   Vict.   c.   66,  ss.   16,  77;  42  4 
{p)  OUb     Uses,    62    (116,     8rd  43  Vict.   c.  78;  Rules  of  the  Su- 
ed.), preme    Court,    1883,   Order   LXL, 
{q)  27  Hen.  VIII.  c.  16.     Deeds  rule  9. 
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records  of  a  court  is  of  course  open  to  public  inspection  ; 

and  the  expense  of  enrolment  was,  in  some  degree,  a 

counterbalance  to  the  inconvenience  of  going  to  the 

discovered  in  ^^^^^  to  give  liverj  of  scisin.     It  was  not  long,  however, 

the  statute,      before  a  loophole  was  discovered  in  this  latter  statute, 

through  which,  after  a  few  had  ventured  to  pass,  all  the 

world  soon  followed.     It  was  perceived  that  the  Act 

spoke  only  of  estates  of  inheritance  or  freehcld,  and 

was  silent  as  to  bargains  and  sales  for  a  more  term   of 

Bargain  and    years,  which  is  not  a  freehold.     A  bargain  and  sale  of 

sale  for  a  year. -^  '  i  <•  /» 

lands  for  a  year  only  was  not  therefore  affected  by  the 
Act  (r),  but  remained  still  capable  of  being  accomplished 
by  word  of  mouth  and  payment  of  money.  The  entry 
on  the  part  of  the  tenant,  required  by  the  law  («),  was 
supplied  by  the  Statute  of  Uses;  which,  by  its  own 
force,  placed  him  in  legal  intendment  in  possession  for 
the  same  estate  as  he  had  in  the  use,  that  is,  for  the  term 
bargained  and  sold  to  him  {t).  And  as  any  pecuniary 
payment,  however  small,  was  considered  sufficient  to 
raise  a  use  {u\  it  followed  that  if  A.,  a  person  seised  in 
fee  simple,  bargained  and  sold  his  lands  to  6.  for  one 
year  in  consideration  of  ten  shillings  paid  by  B.  to  A., 
B.  became,  in  law,  at  once  possessed  of  an  estate  in  the 
lands  for  the  term  of  one  year,  in  the  same  manner  as 
if  he  had  actually  entered  on  the  premises  mider  a 
regular  lease.  Here,  then,  was  an  opportunity  of 
making  a  conveyance  of  the  whole  fee  simple,  without 
livery  of  seisin,  entry  or  enrolment.  When  the  bargain 
and  sale  for  a  year  was  made,  A.  had  simply  to  release 
by  deed  to  B.  and  his  heirs  his  (A.'s)  estate  and  interest 
in  the  premises,  and  B.  became  at  once  seised  of  the 
Lease  and  lands  for  an  estate  in  fee  simple.  This  bargain  and 
sale  for  a  year,  followed  by  a  release,  is  the  modem 


(r)  Gilb.    UseB,      98,    296    (214,  {t)  Gilb.    Uses,    104   (228,   8rd 

502,    8rd  ed.);  2  Sand.   Uses,    68  ed.) 

(75,  5th  ed.).  («)  2   Sand.    Uses,   47  (57,  6th 

{9)  AnUy  pp.  151, 186.  ed.) 


release. 
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eonvejanoe  by  lease  cmd  release — a  method  which  was 
first  practised  by  Sir  Francis  Moore,  serjeant-at-law,  at 
the  request,  it  is  said,  of  Lord  Norris,  in  order  tliat 
6ome  of  his  relations  might  not  know  what  conveyance 
or  settlement  he  should  make  of  his  estate  (x) ;  and 
although  the  efficiency  of  this  method  was  at  first 
doubted  (y),  it  was,  for  more  than  two  centuries,  the 
common  means  of  conveying  lands  in  this  country.  It 
will  be  observed  that  the  bargain  and  sale  (or  lease  as 
it  is  called)  for  a  year  derived  its  effect  from  the  Statute 
of  Uses;  the  release  was  quite  independent  of  that 
statute,  having  existed  long  before,  and  being  as  ancient 
as  the  common  law  itself  {z).  The  Statute  of  Uses  was 
employed  in  the  conveyance  by  lease  and  release  only 
for  the  purpose  of  giving  to  the  intended  releasee, 
without  lus  actually  entering  on  the  lands,  such  an 
estate  as  would  enable  him  to  receive  the  release.  When 
this  estate  for  one  year  was  obtained  by  the  lease,  the 
Statute  of  Uses  had  performed  its  part,  and  the  fee 
simple  was  conveyed  to  the  releasee  by  the  release 
alone.  The  release  would,  before  the  Statute  of  Uses, 
have  conveyed  the  fee  simple  to  the  releasee,  supposing 
him  to  have  obtained  that  possession  for  one  year, 
which,  after  the  statute,  was  given  him  by  the  lease. 
After  the  passing  of  the  Statute  of  Frauds  (a),  it  became 
necessary  that  every  bargain  and  sale  of  lands  for  a  year  Bargain  and 

t  aalfi  for  a  vAai* 

shonld  be  put  into  writing,  as  no  pecuniary  rent  was  must  be  in 
ever  reserved,  the  consideration  being  usually  five^"^^°** 
shillings,  the  receipt  of  which  was  acknowledged,  though 
in  fact  it  was  never  paid.  And  the  bargain  and  sale,  or 
lease  for  a  year,  was  usually  made  by  deed,  though  this 
was  not  absolutely  necessary.  It  was  generally  dated 
the  day  before  the  date  of  the  release,  though  executed 

Je)  2  Prett.  Conr.  219.  (0)  Sugd.    note   to    Gilb.    Uses, 

u)  Sugd.   note  to   Gilb.    Uses,  229. 

;  2  Prest.  Cony.  281  ;  2  Fonb.  (a)  SUt   29  Car.  II.  c.  8 ;  anU, 

Eq.  12.  p.  148. 
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on  the  same  day  as  the  release,  immediately  before  the 

The  estate      ezecution  of  the  latter  {b).    On  a  conveyanoe  by  release 

been  marked   iroin  a  freeholder  in   fee   to   his  lessee   for  years  in 

°"**  possession  of  the  land,  whether  by  entry  or  nnder  the 

Statute  of  Uses,  it  was  as  necessary  as  it  was  in  a 

feoffment,  that  the  estate  to  be  taken  by  the  latter 

should  be  duly  marked  out;  so  that  he  would  take  no 

fee,  even  though  the  lessor  released  aU  his  estate  to 

him,  unless  the  estate  were  released  to  him  and  his 

heirs  (c). 

Act  abolishing     This  cumbrous  contrivance  of  two  deeds  to  every 

the  Ifiase  for 

a  year.  purchase  Continued  inconstant   use  down  to  the  year 

1841,  when  the  Act  was  passed  to  which  we  have 
before  referred  {d).  This  Act  provided  that  every  deed 
of  release  of  a  freehold  estate,  which  should  be  expressed 
to  be  made  in  pursuance  of  the  Act,  should  be  as 
effectual  as  if  the  releasing  party  had  also  executed,  in 
due  form,  a  lease  for  a  year,  for  giving  effect  to  such 
release,  although  no  such  lease  for  a  year  should  be 
executed. 

Act  to  amend  In  the  year  1846,  it  was  provided  by  the  Act  to 
real  property,  amend  the  law  of  real  property  {e)  that  after  the  Ist  of 
October,  1845,  all  corporeal  tenements  and  heredita- 
ments shall,  as  regards  the  conveyance  of  the  immediate 
freehold  thereof,  be  deemed  to  lie  in  grant  as  well  as 
in  livery.  We  have  seen  that,  at  common  law,  corporeal 
hereditaments  were  said  to  lie  in  livery,  as  being  trans- 
ferable by  delivery  of  possession;  while  incorporeal 
hereditaments  were  said  to  lie  in  grant,  because  a  deed 

(h)   See  Appendix  (A)   for   the         (0  Stat.  8  A  9  Vict  c.  106,  s. 

form  of  deeds  of    lease    and    re-  2.    This  Act  repealed  stat  7  A  8 

lease.  Vict.   c.  76,   ss.   2,  18,    providing 

(€)    Litt      s.    465 ;     see    ante,  that  after  the  year  1844  freehold 

p.  141 .  land  misht  be  conyeyed  by  deed 

(d)  Stat.  4  A  5  Vict.  c.  21,  re-  without  liTery  of  seiainora  prior 

pealed  as  obsolete  by  stat.  87  k  88  lease. 
Vict.  c.  96 ;  ant€,  p.  186. 
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of  grant  was  required  to  convey  them,  if  desired  to  be 
transferred  apart  from  the  possession  of  anything  cor- 
poreal  (/*).  Since  this  enactment,  therefore,  a  simple 
deed  of  grant  has  been  sufficient  for  the  transfer  of  all 
freehold  estates  in  possession,  or  corporeal  heredita- 
ments {g).  And  the  method  so  introduced  of  conveying 
freeholds  by  deed  of  grant  has  ever  since  superseded  all 
others  in  practice. 

The  freehold  possession  or  legal  seisin  beinfi;  thus  Jhe  estate 

,         *  °  "  ,    takeD  must  be 

capable  of  being  transferred  by  a  deed  of  grant,  there  is  marked  oat 
the  same  necessity  now  as  there  was  when  a  feoffment 
or  release  was  employed,  that  the  estate  which  the  pur- 
chaser is  to  take  should  be  marked  out  (A).  In  deeds 
executed  after  the  year  1881,  however,  it  is  sufficient,  in 
the  limitation  of  an  estate  in  fee  simple,  to  use  the 
•words  in  fee  simple^  without  the  word  hei/ra  j  and  in  the 
limitation  of  an  estate  in  tail,  to  use  the  words  in  taily 
^without  the  words  heirs  of  the  hody  y  and  in  the  limita- 
tion of  an  estate  in  tail  male  or  in  tail  female,  to  use 
the  words  m  tail  male  or  in  tail  female^  as  the  case 
requires,  without  the  words  heirs  'male  of  the  hody  or 
Tuirs  female  of  the  hody  (i).  These  expressions  were 
authorized  by  the  Conveyancing  Act  of  1881.  But  this 
Act  did  not  abolish  the  necessity  for  using  proper  words 
of  limitation.  It  is  considered,  therefore,  that  at  the 
present  day  the  limitation  by  deed  of  estates  in  fee 
or  in  tail  must  be  made,  either  by  making  use  of  the 
old  words  of  inheritance,  or  procreation  (A),  as  heirs^ 
hei/r%  of  the  hody^  &c.,  or  else  by  employing  the  exact 
expressions  mentioned  in  the  Act.  Thus  if  a  man  has 
purchased  an  estate  in  fee  simple,  the  conveyance  must 
be  expressed  to  be  made  to  bim  and  his  heirs^  or  to  him 

(/)  AwU,  pp.  80,  81.  {*)  Stat  44  A  45  Vict.  c.  41,  8. 

(g)  Antt,  p.  29.  61. 

(A)  Shep.     Touch.    827;  anU,         (k)  Ante,  p.  141. 
p.  140. 

W.R.P.  O 
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in,  fee  Staple  ;  for  the  constrnction  of  all  oonvejances, 
wills  only  excepted,  is  in  this  respect  the  same ;  and  a 
conveyance  to  the  purchaser  simply,  without  these 
words,  would  merely  convey  to  him  an  estate  for  his 
life,  as  in  the  case  of  a  feoffment  (Q.  In  the  case  of  a 
grant  also,  as  well  as  in  a  .feoffment,  it  is  the  better 
opinion  that,  in  order  to  give  permanent  validity  to  the 
conveyance,  it  is  necessary  either  that  a  consideration 
should  be  expressed  in  the  conveyance,  or  that  it  should 
be  made  to  the  uee  of  the  purchaser  as  well  as  unU> 
him  (m) :  for  a  lease  and  release  was  formerly,  and  a 
deed  of  grant  is  now,  as  much  an  established  conveyance 
as  a  feoffment ;  and  the  rule  was,  before  the  Statute  of 
Uses,  that  any  coiiveya/nce^  and  not  a  feoffment  par- 
ticularly, made  to  another  without  any  consideration,  or 
any  declaration  of  u8es,should  be  deemed  to  be  made  to  the 
CoDTejanoe  use  of  the  party  conveying.  In  order,  therefore,  to  avoid 
^nd\o^th$  uM^'^y  such  coustruction,  and  so  to  prevent  the  Statute  of 
chaser.^"'  Ilses  from  immediately  undoing  all  that  has  been  done, 
it  is  usual  to  express,  in  every  conveyance,  that  the 
purchaser  shall  hold,  not  only  unto,  but  unto  and  to  the 
vse  (7^  himself  and  his  heirs. 

A  conveyance      A  conveyance  might  also  have  been  made  by  lease 
to  uses.  and  release,  as  well  as  by  a  feoffment,  to  one  person  and 

his  heirs  to  the  use  of  some  other  person  and  his  heirs ; 
and,  in  this  case,  as  in  a  similar  feoffment,  the  latter 
person  took  at  once  the  whole  fee  simple,  the  former 
serving  only  as  an  instrument  to  enable  the  Statute  of 
Uses  to  execute  the  estate  to  him  {n).  This  extra- 
ordinary result  of  the  Statute  of  Uses  is  continually 
relied  on  in  modern  conveyancing ;  and  it  may  now  be 
accomplished  by  a  deed  of  grant  in  the  same  manner  as 
it  might  have  been  before  effected  by  a  lease  and  release. 

(/)  Shep.  Touch.  827.  Uses,   2M;  see  ante,  pp.  184, 162, 

(m)  2  Sand.  Uses,  64—69,  (77—      166. 
84,  5th  ed.);  Sugd.  note  to  Glib.         (»)  See  an^,  p.  166. 
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It  has  been  found  particnlarlj  advantageons  as  a  means  a  maa  cannot 
for  avoiding  a  rule  of  law,  that  a  man  cannot  make  any  himseff  alone, 
conveyance  to  himself ;  thus  if  it  were  wished  to  make 
a  conveyance  of  lands  from  A.,  a  person  solely  seised, 
to  A.  and  B.  jointly,  this  operation  could  not,  before 
the  Statute  of  Uses,  have  been  effected  by  less  than  two 
conveyances;  for  a  conveyance  from  A.  directly  to  A. 
and  B.  would  have  passed  the  whole  estate  solely  to 
B.  (o).     It  would,  therefore,  have  been  requisite  for  A. 
to  make  a  conveyance  to  a  third  person,  and  for  such 
person  then  to  re-convey  to  A.  and  B.  jointly.     And 
this  was  the  method  actually  adopted,  under  similar 
circumstances,  with   respect  to  leasehold   estates  and 
personal  property,  which  are  not  effected  by  the  Statute 
of  Uses,  until  an  Act  was  passed  by  which  any  person 
may  now  assign  leasehold  or  personal  property  to  him 
self  jointly  with  another  (p);  but  this  Act  does  not 
extend   to   freeholds.      If  the  estate  were  freehold, 
previously  to  the  year  1882,  A.  must  have  conveyed  to 
B.  and  his  heirs,  to  the  use  of  A.  and  B.  and  their 
heirs ;    and  a  joint  estate  in  fee  simple  would  have 
immediately   vested   in  them   both.     In   conveyances 
made  after  1881,  the  like  result  may  be  obtained  with- 
out the  aid  of  the  Statute  of  Uses.     For  by  the  Con- 
veyancing Act  of  1881  {q\  freehold  land  may  now  be  But  a  man 
conveyed  by  a  person  to  himself  jcnnUy  wUh  anoih^^^Jf^"^^^^^ 
person  by  the  like  means  by  which  it  might  be  con-  ^?J^r*^!J;^ 
veyed  by  him  to  another  person.     But  this  enactment.ana^A^r 
does  not  appear  to  enable  a  man  to  make  any  con- 
veyance to  fiimself  otherwise  \h2in  jointly  with  another 
person.     Suppose,  then,  a  person  should  wish  to  convey 
a  freehold  estate  to  another,  reserving  to  himself  a  life 


(0)  Perkins,  8.   SOS.    So  a  man  a.  21 ;  aee  Williama'a  ConTejanc- 

oannot  covenant  to  pay  monej  to  ing  Statutes,  224« 
himaelf   and    another  on   a   joint         {q)  Stat.  44  &  45   Vict.  c.    41, 

account;  Faulkner  v.  Low^^  2  Ex.  s.    60;    Williams's    Gonyejanoing 

Rep.  695.  Statutes,  22$. 

(p)  Stat.   22  k  28  Vict  c.  85» 

o  2 
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own  use. 


interest, —  without  the  aid  of  the  Stiitate  of  Usee  he 
would  be  unable  to  accomplish  this  result  by  a  single 
and  may  deed  (t*).  But,  bj  means  of  the  statute,  he  may  make 
another^  bia  *  Conveyance  of  the  property  to  the  other  and  his  heirs, 
to  the  use  of  himself  (the  conveying  party)  for  his  life, 
and  from  and  immediately  after  his  decease,  to  the  vse 
of  the  other  and  his  heirs  and  assigns,  or  in  fee 
simple  («).  By  this  means  the  conveying  party  will  at 
once  become  seised  of  an  estate  only  for  his  life,  and 
after  his  decease  an  estate  in  fee  simple  will  remain  for 
the  other. 


Form  of  a 


The  consideration  of  the  form  of  a  deed  of  grant  is 
reserved  for  a  subsequent  chapter  {t).  But  it  may  be  a 
help  to  the  student  to  turn  to  that  chapter  now,  and 
peruse  the  precedents  of  purchase  deeds  there  given. 
He  may  not  see  the  reason  for  every  expression  used  in 
these  deeds ;  but  he  will  understand  the  gist  of  them ; 
and  it  will  quicken  the  knowledge  he  has  already  ac- 
quired to  see  how  a  grant  of  land  is  made  in  practice. 


Gonreyance  In  order  to  make  a  complete  and  unavoidable  con- 
Middlesei^andveyance  of  lands  situate  in  Middlesex  or  Yorkshire 
Yorkshire.  (including  the  town  and  county  of  Kingston-upon-Hull), 
a  memorial  of  the  deed  of  conveyance  must  be  duly 
registered  in  the  county  register.  The  registration  of 
deeds  affecting  lands  in  these  counties  was  rendered 
necessary  by  statutes  of  the  reigns  of  Anne  and 
George  II.  {u).     These  Acts  provided  that  all  deeds 


(r)  Perk.  ss.  704.  705;  YouU 
T.  Jones^  18  Mee.  k  Wels.  534. 

(«)  See  anU,  pp.  142,  198,  194. 

\t)  Fbtt,  Part  vl. 

(«)  Stat.  7  Anne,  c.  20  for  Mid- 
dlesex;  the  Middlesex  register 
was  transferred  to  the  Land  Re- 
gistry Office  bj  Stat  54  &  55  Vict 
c.  64;  see  Rules  thereunder, 
W.  N.,  18th  Feb.,  1892.  Stats. 
2  &  8  Anne  c.  4;  6  Anne,  c.  20 
(5  Anne   c.  18,  in  Ruff  head;,  for 


the  West  Riding  of  Yorkshire; 
6  Anne  c.  62  (6  Anne  c.  85,  in 
Ruffhead),  for  the  East  Riding  and 
Kingston-upon-HuU :  and  8  Geo. 
II.  c.  6.  for  the  North  Riding.  All 
the  Yorkshire  Acts  were  repealed 
and  replaced  by  stat  47  A  48  Vict 
c.  54.  The  deeds  must  be  first 
duly  stamped;  stat.  54  A  55  Vict, 
c.  89,  8.  17,  replacing  88  &  84 
Vict.  c.  97,  8.  22. 
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should  be  adjndged  frai^dulent  and  void  against  any 
subsequent  purchaser  or  mortgagee  for  valuable  con- 
sideration, unless  a  memorial  of  such  deeds  were  duly 
registered  before  the  registering  of  the  memorial  of 
the  deed  nnder  which  such  subsequent  purchaser  or 
mortgagee  should  claim.  The  Courts  of  Equity,  how- 
ever, held  that  "a  purchaser  or  mortgagee  of  land  in  a 
register  connty,  who  had  had  clear  previous  notice  of  a 
prior  unregistered  assurance  affecting  the  same  land.  Notice  of 
and  yet  registered  his  own  deed  before  the  other,  should  assurance, 
not  be  permitted  to  gain  any  priority  over  the  persons 
claiming  under  the  previous  assurance  with  regard  to 
the  equitable  estate  in  the  land ;  but  should  hold  the 
leffal  estate  which  he  acquired  by  priority  of  registra- 
tion, as  a  trustee  for  such  other  persons  (a?).  And  this 
doctrine  of  equity  still  prevails  with  respect  to  land  in 
Middlesex.  But  with  respect  to  land  in  Yorkshire  and 
Kingston-upon-Hull,  it  is  now  enacted  in  the  Yorkshire 
Registries  Act,  1884  (y),  which  has  repealed  and  replaced 
the  former  Registry  Acts  for  those  places,  that  all 
assurances  affecting  lands  in  those  places  may  he  regis- 
tered under  the  Act ;  and  that  all  assurances  entitled 
to  be  registered  under  this  Act  shall  have  priority 
according  to  the  date  of  registration  ;  and  that  all 
priorities  given  by  this  Act  shall  have  full  effect  in  all 
Courts,  except  in  cases  of  actual  fraud,  and  all  persons 
claiming  thereunder  any  legal  or  equitable  interests, 
shall  be  entitled  to  corresponding  priorities,  and  no  such 
person  shall  lose  any  such  priority  merely  in  consequence 
of  his  having  been  affected  with  actual  or  constructive 
notice,  except  in  cases  of  actual  fraud.  This  enactment 
appears  to  displace  the  former  doctrine  of  equity  with 
regard  to  lands  in  Yorkshire,  thus  rendering  registration 

(x)  See    Williams's   Conveyanc-  Ch.  678;  an/«,  p.  169. 

Ids  SUtutes,  23 ;  Le  Nwe  y.  L4  (y)  SUt.  47  ft   48  Vict.   c.    64, 

A&«,  2  White  k  Tudor,  Leading  ss.  4,  14,  as  amended  by  stat.  48 

Cases  in  Equity,   82,  45—48,  6tE  k  49  Vict  c.  26,  s.  4. 
ed.  ;   Holland  t.   Bart,    L.  R.,  6 
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Bedford 
LoTel. 


even  more  essential  than  before.  Conveyances  of  landB 
forming  part  of  the  great  level  of  the  fens,  called 
Bedford  Level,  are  also  required  to  be  registered  in  the 
Bedford  Level  Office  (s) ;  but  the  construction  which 
has  been  put  on  the  statute,  by  which  such  registration 
is  required,  prevents  any  priority  of  interest  from  being 
gained  by  priority  of  registration  (a). 


Lease  and  A  lease  and  release  was  said  to   be  an   innocent 

innocent  con-  Conveyance ;  for  when,  by  means  of  the  lease  and  the 
veyance.  Statute  of  Uses,  the  purchaser  had  once  been  put  into 
possession,  he  obtained  the  fee  simple  by  the  release ; 
and  a  release  never  operates  by  wrong,  as  a  feoffment 
occasionally  did  (5),  but  simply  passes  that  which  may 
So  a  grant  lawfully  and  rightly  be  conveyed  (<?).  The  same  rule  is 
applicable  to  a  deed  of  grant  {d).  Thus,  if  a  tenant 
merely  for  his  own  life  should,  by  a  lease  and  release, 
or  by  a  grant,  purport  to  convey  to  another  an  estate  in 
fee  simple,  his  own  life  interest  only  would  pass,  and  no 
Word  ffrant,  injury  would  be  done  to  the  reversioner.  The  word 
ffrant  is  the  proper  and  technical  term  to  be  employed 
in  a  deed  of  grant  (e),  but  its  employment  is  not 
absolutely  necessary ;  for  it  has  been  held  that  other 
words  indicating  an  intention  to  grant  will  answer  the 
purpose  (/*).  And  by  the  Conveyancing  Act  of  1881  (g)y 
it  is  declared  that  the  use  of  the  word  grant  is  not 
necessary  in  order  to  convey  tenements  or  heredita- 
ments, corporeal  or  incorporeal. 


Conveyance  of 
freeholds  stiU 
a  formal 
matter. 


It  will  be  seen  then  that  the  conveyance  of  a  freehold 
estate  at  law  is  still  a  formal  matter :   though  the  chief 


(»)  Stat.  15  Car.  11.  c.  17,  b.  8. 
(a)   Willds  V.  Brown,  10   Sim. 

m. 

(h)  AnUy  p.  142. 

le)  Litt.  8.  600. 

Id)  Litt.  8S.  616,  617. 

U)  Shep.  Touch.  229. 

(/)  Shove  V.  PiTickey  6  T.  Rep. 


124;    Eaggtrston    t.    Banbury ,   5 
Barn,  k  Cress.  101. 

ig)  Stat.  44  k  45  Vict.  c.  41, 
B.  49,  which  applies  to  convey- 
ances  made  before  or  after  the 
commencement  of  the  Act.  See 
Williams's  ConyeyaooiDg  Sta- 
tutes, 222. 
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requisite  in  this  respect  is  now  a  deed,  and  not  delivery 
of  possession,  as  was  the  case  at  common  law  (A).  Kor 
will  an  informal  expression  of  intention  ever  suffice  to 
transfer  a  legal  estate  of  freehold  (i).  Since  it  was 
enacted  in  1845  that  corporeal  hereditaments  should 
lie  in  grant  as  well  as  in  livery,  it  has  been  the  regular 
practice  to  convey  freeholds  by  deed  of  grant  (k).  It 
should  be  noted,  however,  that  other  methods  of  convey- 
ance may  still  be  employed,  though  in  practice  they 
seldom  are.  Thus  a  feoffment  with  livery  of  seisin  may  Peoflfment. 
still  be  made.  But  as  a  feoffment  must  now  be  evidenced 
by  deed,  unless  made  by  an  infant  under  a  custom  (Z), 
it  would  only  give  extra  trouble  to  use  it.  A  feoffment 
by  an  infant  under  the  custom  of  gavelkind  {m)  is 
perhaps  the  only  case  in  which  this  mode  of  assurance 
is  now  used  in  practice.  In  this  case  the  freehold  may 
be  conveyed  without  deed ;  but  the  feoffment  must  be 
put  into  writing  and  signed  by  the  infant  to  satisfy  the 
Statute  of  Frauds  (n) ;  and  formal  livery  of  seisin  must 
be  made  by  the  infant  in  person  (p).  So  an  estate  in  Bargain  and 
fee  simple  may  be  conveyed  by  deed  of  bargain  and 
sale  duly  enrolled  pursuant  to  the  statute  of  Henry  YIII. 
already  mentioned  (p).  But  this  assurance  is  now  hardly 
ever  employed  {q) :  though  it  has  the  advantage  that  an 
office  copy  of  the  inrolment  of  a  bargain  and  sale  is  as 


(h)  Ante,  pp.  188,  189. 

It)  Anis,  p.  188.  As  to  the  effect 
which  sach  expressions  may  have 
in  equitj,  see  ante,  pp.  178,  *177 . 

(k)  Davidson,  Prec.  Con  v.  vol, 
ii.,  part  i.,  p.  170,  4th  ed. 

m  AnU,  p.  149. 

{m)  Ante,  p.  56. 

(n)  Ante,  p.  149. 

(o)  Davidson,  Prec.  Con  v.  vol. 
ii.,  part  i.,  pp.  177,  244,  4th  ed. 

(p)  Ante,  p.  189.  In  some 
cities  and  boroughs  the  inrolment 
of  bargains  and  sales  is  made  by 
the  mayors  or  other  officers ;  stat. 
87  Hen.  VIII.  c.  16,  s.  2.  Of 
lands  in  the  counties  of  Lancaster 


or  Dorham  it  may  be  made  in  the 
Lancaster  or  Durham  Court  of 
Chancery ;  stat.  5  Eliz.  c.  26, 
which  also  permitted  inrolment 
in  the  palatine  courts  of  Chester, 
until  they  were  abolished  by  11 
Geo.  IV.  and  1  Will.  IV.  c.  70. 
Under  the  old  Yorkshire  Registry 
Acts,  inrolment  might  be  made 
in  the  county  registers;  5  A  6 
Anne  c.  18,  s.  1;  6  Anne  c.  86, 
ss.  16,  17,  84;  8  Geo.  II.  c.  6,  s. 
21 ;  but  no  similar  provisions  are 
contained  in  the  Yorkshire  Regis- 
tries Act,  1884. 

(q)  Davidson,  Prec.  Con  v.    voL 
ii.,  part  i.,  p.  179,  4th  ed. 
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Btrgmin  and 
sale  caonot  be 
made  to  one 
person  to 
the  use  of 
another. 


Covenant  to 
stand  seised. 


Release. 


good  evidence  as  the  original  deed  (r).  When  a  bargain 
and  sale  is  employed,  the  whole  l^al  estate  in  fee  simple 
passes,  as  we  hav^e  seen  («),  by  means  of  the  Statnte  of 
Uses, — ^the  bargainor  becoming  seised  to  the  use  of  the 
bargainee  and  his  heirs.  A  bargain  and  sale,  therefore, 
cannot,  like  a  lease  and  release,  or  a  grant,  be  made  to 
one  person  to  the  nse  of  another ;  for,  the  whole  force 
of  the  Statute  of  Uses  is  already  exhausted  in  trans- 
ferring the  legal  estate  in  fee  simple  to  the  bargainee ; 
so  that  the  use  declared  would  be  a  use  upon  a  use, 
void  at  law,  though  valid  in  equity  {t).  Similar  to  a 
bargain  and  sale  is  another  method  of  conveyance 
occasionally,  though  very  rarely,  employed,  namely,  a 
covencmt  to  stand  seised  of  land  to  the  use  of  another, 
in  consideration  of  blood  or  marriage.  This  is  also  an 
assurance  by  means  of  the  Statute  of  Uses  ;  for  when 
such  a  covenant  is  made,  the  legal  estate  in  the  land 
passes  at  once  to  the  covenantee  under  the  Statute.  No 
inrolment  of  the  deed  of  covenant  is  necessary ;  for  the 
statute  requiring  the  inrolment  of  bargains  and  sales 
extends  only  to  bargains  for  valuable  consideration, 
which  the  consideration  of  relationship  by  blood  or 
marriage  is  not  {u).  This  is  perhaps  the  only  instance 
in  which  such  a  consideration  is  of  any  effect  in  law  (x). 
And  it  may  be  noted  that  a  deed,  in  which  such  a  con- 
sideration is  expi:essed,  may  take  effect  as  a  covenant  to 
stand  seised,  though  it  be  in  the  form  of  a  grant  or 
other  assurance  (y).  Again,  a  release  is  still  an  appro- 
priate method  of  conveying  an  estate  from  a  freeholder 
to  any  one,  who  with  his  privity  is  in  actual  possession 
of  the  land,  either  by  entry  or  under  the  Statute  of 


(r)  Stat.  10  Anne,  c.  28  (c.  18 
in  Ruff  bead),  s.  8. 

(«)  AnUy  pp.  188,  139. 

(t)  Ants,  p.  167. 

(u)  An  intended  marriage  is  a 
valuable  consideration,  but  not 
the  mere  faot  of  relationship  by 
marriage. 


(x)  Principles  of  the  Law  of 
Personal  Property,  108,  n.,  18th 
ed. 

(y)  See  Dm  d.  DanieU  r.  Wood- 
rofe,  10  M.  A  W.  608;  Ihe  d. 
Starling  v.  I^ince,  15  Jur.  682; 
Prest.  Abst.  i.  70—72,  ui.  121, 
122,  187;  Williams  on  Seisin,  li6. 
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Uses  (z).    And  a  confirmation  by  the  rightful  owner  of  CoDfirmation. 

land  to  any  one,  who  is  actuallj  possessed  of  it,  has  the 

same  effect  as  of  old  (a).    Bat,  as  has  been  explained, 

these  are  properly  cases  of  the  conveyance  of  incorporeal 

hereditaments,  which  always  lay  in  grant  (J).      So  that 

a  deed  expressed  in  terms  of  grant  might  always  take 

effect  as  a  release  or  confirmation  (<?).      Of  course,  now 

that  corporeal  hereditaments  lie  in  grant  as  well  as 

incorporeal,   it   would   be  purely  superfluous  to  gain 

possession  under  a  lease,  or  to  make  an  entry,  for  the 

mere  purpose  of  receiving  a  release  or  confirmation  from 

the  freehplder  in  fee.     It  may  be  mentioned  that  a  deed 

18  now  required  to  make  an  exchan£:e  or  a  surrender  of  S*®*^"^!?®* 

*  °  ,  Surrender. 

any  freehold  estate  valid  at  law  (rf),  except  in  the  case 
of  a  surrender  by  operation  of  law  (e). 

In  addition  to  all  these  methods  of  conveyance,  by  Conveyance 
which  the  right  of  alienation  incident  to  an  estate  ia^  ^ ^^^ 
land  may  be  exercised  (^ ),  an  estate  of  freehold  may  be 
conveyed  by  the  exercise  of  a  power  of  appointment  or 
of  a  statutory  power.  Mention  has  already  been  made 
of  conveyance  under  powers  (g)^  and  more  will  be  said  on 
this  subject  in  a  future  chapter  (A).  The  student,  in- 
deed,  can  never  be  too  careful  to  avoid  supposing  that, 
when  he  has  read  a  chapter  of  the  present,  or  any  other 
elementary  work,  he  is  therefore  acquainted  with  all 
that  is  to  be  known  on  the  subject.  To  place  him  in  a 
position  to  comprehend  more  is  all  that  can  be  attempted 
in  a  first  book. 

!9)  Anis,  pp.  151, 187.  U)  See  Lyon,  v,  Bted.  18  M.  k 

a)  AnU,  p.  151.  W.  285,  806. 

*)  AnU,  pp.  151, 187.  (/)  Ante,  pp.   62—70,  140,  141. 

e)  Litt.  8.  581 ;  Co.  Litt.  801  b.  (a)  AnU,  to.  112. 

d)  SUt.  8  A  9  Vict.  c.  106,  8.         (A)  Jbst,  Ft.  II.,  cb.  iii. 
8 ;  anU,  p.  151. 
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CHAPTER  IX. 

OF  THE  DESCENT  OP  AN  ESTATE  IN  PEE  SIMPLK 

Havinq  examined  the  means  of  conveying  a  freehold 
estate  between  living  persons,  we  will  now  proceed  to 
consider  the  subject  of  saccession  af  cer  death.  This  can, 
of  course,  only  take  place  in  the  case  of  a  freehold  estate 
in  fee  or  in  tail.  Succession  to  a  freehold  in  fee  may  be 
upon  intestacy  or  under  a  will :  but  the  succession  to 
an  estate  tail  cannot  be  affected  by  the  tenant's  will,  as 
we  have  seen  {a).  At  the  present  day,  it  is  perhaps 
exceptional  for  a  man  to  become  entitled  to  a  freehold 
in  fee,  as  heiTy  upon  the  death  of  a  former  tenant  in- 
testate (h).  But  as  this  is  a  more  ancient  method  of 
acquiring,  title  than  to  take  lands  by  devise  under  the 
tenant's  last  will,  we  will  first  investigate  the  law  of 
saccession  upon  intestacy,  and  afterwards  examine  that 
Rules  of  of  conveyance  by  will.  We  shall,  therefore,  now  proceed 
to  consider  the  rules  of  the  descent  of  a  fee,  as  altered 
by  the  Act  for  the  amendment  of  the  law  of  inheri- 
tance (<?).  This  Act  does  not  extend  to  any  descent  on 
the  death  of  any  person,  who  may  have  died  before  the 
year  1834  {d).  For  the  rules  of  descent  prior  to  that 
date,  the  reader  is  referred  to  the  Commentaries  of 
Blackstone  («),  to  Watkins's  Essay  on  the  Law  of 
Descents,  and  to  the  author's  Lectures  on  Seisin^ 
pp.  51-69. 

[a)  AnU,  p.  101.  ss.  19,  20. 

[b)  See  ante,  pp.  80,  81.  (d)  Sect.  11. 
[o)  Stat.  8  A  4  Will.  lY.  o.  106,         («)  2  Black.  Comm.  c.  14. 

amended  by  22  A  28  Vict  c.  85, 
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1.  The  first  rule  of  descent  now  is,  that  inheritances  Rule  i. 
shall  lineally  descend,  in  the  first  place,  to  the  issue  of 
the  last  purchaser  in  injt/nitum.     As  we  have  seen  {f\  Purchase. 
the  word  purchase  has  in  law  a  meaning  more  extended 
than  its  ordinary  sense :  it  is  possession  to  which  a  man 
Cometh  not  by  title  of  descent  {g) :  a  devisee  under  a 
will  is  accordingly  a  purchaser  iu  law.     And,  by  the 
Act,  the  purchaser  from  whom  descent  is  to  be  traced  is 
defined  to  be  the  last  person  who  had  a  riglit  to  the 
land,  and  who  cannot  be  proved  to  have  acquired  the 
land  by  descent,  or  by  certain  means  (A)  which  render 
the  land  part  of,  or  descendible  in  the  same  manner  as, 
other  land  acquired  by  descent.     This  rule  is  an  alter-  Descent 
ation  of  the  old  law,  which  was,  that  descent  should  be  traced  from 
traced  from  the  person  who  last  had  the  feudal  posses-  f^^t^*^^^**" 
sion  or  seisiii(i)  ;  the  maxim  being  seisina  facit  slip-  po^esaed. 
iienm  {k).     This  maxim,  a  relict  of  the  troublesome  times 
when   right  without  possession   was  worth  but  little, 
sometimes  gave  occasion  to  difficulties,   owing  to  the 
uncertainty  of  the  question,  whether  possession  had  or 
had  not  been  taken  by  any  person  entitled  as  heir ;  thus, 
where  a  man  was  entering  into  a  house  by  the  window, 
and  when  half  out  and  half  iu,  was  pulled  out  again  by 
the  heels,  it  was  made  a  question,  whether  or  not  this 
entry  was  sufficient,  and  it  was  adjudged  that  it  was  (Z). 
These  difficulties  cannot  arise  under  the  present  law ; 
for  now  the  heir  to  be  sought  for  is  not  the  heir  of  the 
person  last possessedy  but  the  heir  of  the   last  person 
entitled  who  did  not  inherit^  whether  he  did  or  did  not 
obtain  the  possession,  or  the  receipt  of  the  rents  and 
profits  of  the  land.     The  rule,  as  altered,  is  not  indeed  Objection  to 
altogether  free  from  objection ;  for  it  will  be  observed 
that,  not  content  with  making  a  title  to  the  land  equi- 

(/)  AfiUy  p.  66.  {k)    2      Black.     Comm.      209  ; 

iq)  Litt.  s.  12.  Watk.  Descent,  c.  1,  8.  2: 

ih)  Escheat,    Partition  and  In-        {I)  Watk.   Descent,  45  (4th  ed. 
closure,  s.  1 .  68). 

(«)  AnU,  p.  86. 
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valent  to  posseBsion,  the  Act  of  1833  added  a  new  t«rm 
to  the  definition,  by  directing  descent  to  be  traced  from 
the  last  person  entitled  who  did  not  inherit.  So  that 
if  a  person  who  has  become  entitled  as  heir  to  another 
should  die  intestate,  the  heir  to  be  sought  for  is  not  the 
heir  of  such  last  owner,  but  the  heir  of  the  person  from 
whom  such  last  owner  inherited.  This  provision,  though 
made  by  an  Act  consequent  on  the  report  of  the  Real 
Property  Commissioners,  was  not  proposed  by  them. 
The  Commissioners  merely  proposed  that  lands  should 
pass  to  the  heir  of  the  person  last  entitled  (m),  instead, 
as  before,  of  the  person  last  possessed  /  thus  facilitating 
the  discovery  of  the  heir,  by  rendering  a  mere  title  to 
the  lands  sufficient  to  make  the  person  entitled  the 
stock  of  descent,  without  his  obtaining  the  feudal  posses- 
sion, as  before  required.  Under  the  old  law,  descent 
was  confined  within  the  limits  of  the  family  of  the  pur- 
chaser; but  now  no  person  who  can  be  shown  to  have 
inherited  can  be  the  stock  of  descent,  except  in  the  case 
of  the  total  failure  of  the  heirs  of  the  purchaser  (n) ; 
in  every  other  case,  descent  must  be  traced  from  the 
IsLBt purchaser.  The  author  is  bound  to  state  that  the 
decision  of  the  Courte  of  Exchequer  and  the  Exchequer 
Chamber,  in  the  case  of  Micggleton  v.  Bamette  {p),  is 
opposed  to  this  view  of  the  construction  of  the  statute. 
The  reasons  which  induced  the  author  to  think  that 
decision  erroneous  will  be  found  in  Appendix  6. 

Rale  2.  2.  The  second  rule  is,  that  the  male  issue  shall  be 

admitted  before  the  female  {p). 

Bale  8.  3.  The  third  rule  is,  that  where  two  or  more  of  the 

male  issue  are  in  equal  degree  of  consanguinity  to  the 

(m)  Thirteenth  proposal   as   to         (o)  1  H.  A  N.  282 ;  2  H.  A  N. 
Descents.  658. 

(n)  Stat.   22  A  28  Vict.  c.   85,  (j>)  2  Black.  Gomm.  212. 

8S.  19,  20. 
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purchaser  the  eldest  only  shall  mherit ;  but  the  females 
shall  inherit  all  together  (^).  The  last  twornles  are  the 
same  now  as  before  the  recent  Act ;  accordingly,  if  a 
man  has  two  sons,  William  and  John,  and  two  daughters, 
Susannah  and  Catherine  (/*),  William,  the  eldest  sod,  is 
the  heir  at  law,  in  exclusion  of  his  younger  brother 
John,  according  to  the  third  rule,  and  of  his  sisters, 
Susannah  and  Catherine,  according  to  rule  2,  although 
such  sisters  should  be  his  seniors  in  years.  If,  how- 
ever,  William  should  die  without  issue,  then  John  will 
succeed,  by  the  second  rule,  in  exclusion  of  his  sisters ; 
but  if  John  also  should  die  without  issue,  the  two 
sisters  will  succeed  in  equal  shares  by  the  third  rule  as 
being  together  heir  to  their  father. 

Primogeniture,  or  the  right  of  the  eldest  among  the  Primo- 
males  to  inherit,  was  a  matter  of  far  greater  conse- ^*'***'*"* 
quence  in  ancient  times,  before  alienation  by  will  was 
permitted,  than  it  is  at  present.  Its  feudal  origin  is 
undisputed;  but  in  this  country  it  appears  to  have 
taken  deeper  root  than  elsewhere ;  for  a  total  exclusion 
of  the  younger  sons  appears  to  be  peculiar  to  England  : 
in  other  countries,  some  portion  of  the  inheritance,  or 
some  charge  upon  it,  is,  in  many  cases  at  least,  secured 
by  law  to  the  younger  sons  (s).  From  this  ancient 
right  has  arisen  the  modern  English  custom  of  settling 
the  family  estates  on  the  eldest  son ;  but  the  right  and 
the  custom  are  quite  distinct :  the  right  may  be  pre- 
vented by  the  owner  making  his  will ;  and  a  conformity 
to  the  custom  is  entirely  at  his  option. 

When  two  or  more  persons  together  form  an  heir,  CoparcenerB. 
they  are  called  in  law,  coparceners^  or,  more  shortly, 
parceners    if).      The  term  is  derived,   according  to 

(^  2  Black.  Comm.  214.  («}  Co.  Litt.  191  a,  n.  (I),  vi.  4. 

(r)  See  the  Table  of   Descents        U)  Bac.  Abr.  tit.  Coparceners, 
annexed. 
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Partition. 


Severalty. 
Eotiretj. 


Littletx>n  {u)y  from  the  circumstance  that  the  law  will 
constrain  them  to  make  partition  ;  that  is,  any  one 
may  oblige  all  the  others  so  to  do.  Whatever  may  be 
thought  of  this  derivation,  it  will  serve  to  remind 
the  reader  that  coparceners  are  the  only  kind  of  joint 
owners  to  whom  the  ancient  common  law  granted  the 
power  of  severing  their  estates  without  mutual  consent : 
as  the  estate  in  coparcenary  was  cast  on  them  by  the 
act  of  the  law,  and  not  by  their  own  agreement,  it  was 
thought  right  that  the  perverseness  of  one  should  not 
prevent  the  others  from  obtaining  a  more  beneficial 
method  of  enjoying  the  property.  This  compulsory 
partition  was  formerly  effected  by  a  writ  of  partition  (a), 
a  proceeding  now  abolished  (y).  The  modem  method 
is  by  an  action  for  partition  in  the  Chancery  Division 
of  the  High  Court ;  when  partition  is  made  by  the 
judge  in  Chambers,  or  more  rarely  by  a  commission 
issued  for  the  purpose  by  the  Court  (2).  Partition, 
however,  is  most  frequently  made  by  voluntary  agree- 
ment between  the  parties,  and  for  this  purpose  a  deed 
has,  by  a  modern  Act  of  Parliament,  been  rendered 
essential  in  every  case  {a).  The  Board  of  Agriculture 
has  also  power  to  effect  partitions,  by  virtue  of  modem 
enactments  which  will  be  found  mentioned  at  the  end 
of  the  chapter  on  Joint  Tenants  and  Tenants  in  Com- 
mon. When  partition  has  been  effected,  the  lands 
allotted  are  said  to  be  held  in  severalty;  and  each 
owner  is  said  to  have  the  entirety  of  her  own  parcel. 
After  partition,  the  several  parcels  of  land  descend  in 
the  same  manner  as  the  undivided  shares,  for  which 
they  have  been  sabstituted  (6) ;  the  coparceners,  there- 


(ti)  Sect.  241 ;  2  Blaok.  Comm. 
189. 

(X)  Litt.  88.  247.  248. 

(y)  Stat.  8  A  4  Will.  IV.  c.  27, 
B.  86. 

(«)  Ant4,  p.  186;  Co.  Litt. 
169  a,  n.  (2);  1  Fonb.  Eq.  18; 
Oanninff    t.   Oanninf^y  2  Drewrj, 


484 ;    Seton    on    Decrees,    1012 — 
1080,  4th  ed. 

(a)  Stat.  8  &  9  Vict.  c.  106,  b. 
8,  repealiDg  stat.  7  &  8  Vict  e. 
76»  8.  8,  to  the  same  effect. 

(b)  2  Prest.  Abst.  72;  Ihe  d. 
OrotthwaiU  ▼.  Dixon,  6  Adol.  4 
ElUs,  884. 
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fore,  do  not  by  partition  become  puvchasers^  but  still 
continue  to  be  entitled  by  descent.  The  term  copar^ 
oeners  is  not  applied  to  any  other  joint  owners,  but  only 
to  those  who  have  become  entitled  as  coheirs  (o).  y. 

4.  The  fourth  rule  is,  that  all  the  lineal  descendants  Raie  4. 
in  infinitum  of  any  person  deceased  shall  represent 
their  ancestor ;  that  is,  shall  stand  in  the  same  place 
as  the  person  himself  would  have  done  •  had  he  been 
living  {d).  Thus,  in  the  case  above  mentioned,  on  the 
death  of  William  the  eldest  'Son,  leaving  a  son,  that  son 
would  succeed  to  the  whole  by  right  of  representation, 
in  exclusion  of  his  uncle  John,  and  of  his  two  aunts 
Susannah  and  Catherine;  or  had  William  left  a  son  and 
daughter,  such  daughter  would,  after  the  decease  of  her 
brother  without  issue,  be,  in  like  manner,  the  heir  of 
her  grandfather,  in  exclusion  of  her  uncle  and  aunts. 

The  preceding  rules  of  descent  apply  as  well  to  the  Descent  of  an 
descent  of  an  estate  tail,  if  not  duly  barred,  as  to  that*'***®*"' 
of  an  estate  in  fee  simple.  The  descent  of  an  estate 
tail  is  always  traced  from  the  purchaser,  or  donee  in 
tail,  that  is,  from  the  person  to  whom  the  estate  tail 
was  at  first  given.  This  was  the  case  before  the  Act  as 
well  as  now  {e) ;  for,  the  person  who  claims  an  entailed 
estate  as  heir  claims  only  according  to  the  express  terms 
of  the  gift,  or,  as  it  is  said,  performam  doni.  The  gift 
is  made  to  the  donee,  or  purchaser,  and  the  heirs  of 
his  body ;  all  persons,  therefore,  who  can  become  en- 
titled to  the  estate  by  descent,  must  answer  the  descrip- 
tion of  heirs  of  the  purchaser's  body  ;  in  other  words, 
must  be  his  lineal  heirs.  The  second  and  third  rules 
also  equally  apply  to  estates  tail,  unless  the  restriction 
of  the  descent  to  heirs  male  or  female  should  render 
unnecessary  the  second,  and  either  clause  of  the  third 

(e)  LitU  254.  («)  Do4  d.  Orwory  t.  WMcMo, 

id)  2  BUck.  Comm.  216.  8  T.  Rep.  211. 
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rale.  The  fourth  rale  completes  the  canon,  so  far  as 
estates  tail  are  concerned  ;  for,  when  the  issne  of  the 
donee  are  exhausted,  such  an  estate  mast  necessarily 
determine.  But  the  descent  of  an  estate  in  fee  simple 
may  extend  to  many  other  persons,  and  accordingly 
requires  for  its  guidance  additional  rules,  with  which  we 
now  proceed. 

Widow's  The  descent'  of  a  fee  simple  upon  the  tenant's  death 

interest  on  ■*■■'• 

death  of  without  leaving  issue  is  now  sabject  to  the  interest 
withouUssue.  which  his  widow  may  take  therein  under  the  Intestates 
Estates  Act,  1890  (/).  By  this  Act  {g)^  the  real  and 
personal  estates  of  every  man,  who  shall  die  intestate 
after  the  1st  of  September,  1890,  leaving  a  widow,  but 
no  issue,  shall,  if  not  exceeding  five  hundred  poands  in 
net  value  (A),  belong  to  his  widow  absolutely  ;  and  shall, 
if  exceeding  that  sum  in  net  value,  be  subject  to  a 
charge  in  her  favour  of  five  hundred  pounds,  with 
interest  at  four  per  cent,  from  the  date  of  death  till 
payment,  to  be  borne  by  the  real  and  personal  estates 
in  proportion  to  their  value.  The  provision  so  made  is 
to  be  in  addition  to  the  widow's  other  interest  in  her 
intestate  husband's  real  and  personal  estate  (t).  It 
appears  that  the  whole  estate  of  a  tenant  in  fee  simple 
^1  devolve  on  his  widow,  in  the  case  contemplated  by 
this  Act,  whether  he  became  entitled  by  parchase  or 
inheritance.  But  in  other  cases  his  estate  will  descend 
according  to  the  following  rules,  subject,  of  course,  to 
the  charge  given  by  the  Act,  where  it  arises. 

j(q1^  5^  5.  The  fifth  rale  is,  that  on  failure  of  lineal  descen- 

dants, or  issue  of  the  parchaser,  the  inheritance  shall 
descend  to  his  nearest  lineal  ancestor.      This  rule  is 


(/)  Stat.  68  A  64  Vict.  c.  29.  and   testameDtary    expenses,    and 

)  Sects.  1 — 8.  other   liabilities,    payable   ont   •  ' 

)  /.    e.t    after   deducting    the     the  personal  estate;  see  ss.  6,  6. 


(o)  Sects.  1 — 8.  other   liabilities,    payable   ont   of 

(Ml.    e.t    after   deducting    the     the  personal  estate ;  see  ss.  6,  6 
aine  of  any  charges  on  the  real         (f)  Sect.  4.    SeeocMf,  ch.  xiii 


estate,  and  of   all   debts,  funeral 
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materially  different  from  the  rule  which  prevailed  before 
the  passing  of  the  Act.  The  former  rule  was,  that,  on  The  old  rale, 
failure  of  lineal  descendants  or  issue  of  the  person  last 
seised  (or  feudally  possessed),  the  inheritance  should 
descend  to  his  colUxteral  relations,  being  of  the  blood 
of  the  first  purchaser,  subject  to  the  three  preceding 
rules  {Jc).  The  old  law  never  allowed  lineal  relations 
in  the  ascending  line  (that  is,  parents  or  ancestors)  to 
succeed  as  heirs.  But,  by  the  new  Act,  descent  is  to  be 
traced  through  the  ancestor,  who  is  to  be  heir  in  pre- 
ference to  any  person  who  would  have  been  entitled  to 
inherit,  either  by  tracing  his  descent  through  such  lineal 
ancestor,  or  in  consequence  of  there  being  no  descendant 
of  such  lineal  ancestor.      The  exclusion  of  parents  and  Exclusion  of 

lin6&l 

other  lineal  ancestors  from  inheriting  under  the  old  law  ancestors. 
was  a  hardship  of  which  it  is  not  easy  to  see  the  pro- 
priety ;  nor  is  the  explanation  usnally  given  of  the  origin 
perhaps  quite  satisfactory.  Bracton,  who  is  followed  by 
Lord  Coke,  compares  the  descent  of  an  inheritance  to 
that  of  a  falling  body,  which  never  goes  upwards  in  its 
course  {t).  The  modern  explanation  derives  the  origin 
of  collateral  heirships,  in  exclusion  of  lineal  ancestors, 
from  gifts  of  estates  (at  the  time  when  inheritances  were 
descendible  only  to  issue  or  lineal  heirs)  made,  by  the 
terms  of  the  gift,  to  be  descendible  to  the  heirs  of  the 
donee,  in  the  same  manner  as  an  ancient  inheritance 
would  have  descended.  This  was  called  a  gift  of  a  Feudum 
feudum  notmmy  or  new  inheritance,  to  hold  utfevdumafUiqmm. 
antiquum^  as  an  ancient  one.  Now,  an  ancient  inherit- 
ance, —  one  derived  in  a  course  of  descent  from  some 
remote  lineal  ancestor, — would  of  course  be  descendible 
to  all  the  issue  or  liTheal  heirs  of  such  ancestor,  includ- 
ing, after  the  lapse  of  many  years,  numerous  families, 
all  collaterally  related  to  one  another ;  an  estate  newly 
granted,  to  be  descendible  ut  feudum  o/rUiquum,  would 

(k)  2  Black.  Comm.  220.  11  a. 

U)  Bract,    fo.    62  b;    Co.    Litt. 

W.B.P.  P 
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therefore  be  capable  of  doBcending  to  the  colhiteral 
relations  of  the  grantee,  in  the  same  manner  as  a  reallj 
ancient  inheritance,  descended  to  him,  wonld  have  done. 
But  an  ancient  inheritance  could  never  go  to  the  father 
of  any  owner,  because  it  must  have  come  from  his  father 
to  him,  and  the  father  must  have  died  before  the  son 
could  inherit :  in  grants  of  inheritances  to  be  descendible 
as  ancient  ones,  it  followed,  therefore,  that  the  father 
or  any  lineal  ancestor  could  never  inherit  (m).  So  far, 
therefore,  the  explanation  holds ;  but  it  is  not  consistent 
with  every  circumstance ;  for  an  elder  brother  has  always 
been  allowed  to  succeed  as  heir  to  his  younger  brother, 
contrary  to  this  theory  of  an  ancient  lineal  inheritance, 
which  would  have  previously  passed  by  every  elder 
brother,  as  well  as  the  father.  The  explanation  of  the 
origin  of  a  rule,  though  ever  so  clear,  is,  however,  a 
different  thing  from  a  Valid  reason  for  its  continuance ; 
and,  at  length,  the  propriety  of  placing  the  property  of 
a  family  under  the  care  of  its  head,  is  now  perceived 
and  acted  on ;  and  the  father  is  heir  to  each  of  his 
children,  who  may  die  intestate,  and  without  issue,  as 
is  more  clearly  pointed  out  by  the  next  rule. 

Rule  6.  ^*  ^^^  sixth  rule  is,  that  the  father  and  all  the  male 

paternal  ancestors  of  the  purchaser,  and  their  descend- 
ants, shall  be  admitted  before  any  of  the  female  paternal 
ancestors  or  their  heirs ;  all  the  female  paternal  ances- 
tors and  their  heirs  before  the  mother  or  any  of  the 
maternal  ancestors,  or  her  or  their  descendants ;  and 
the  mother  and  all  the  male  maternal  ancestors,  and 
her  and  their  descendants,  before  any  of  the  female 
Preference  of  maternal  ancestors,  or  their  heirs  {n).  This  rule  is  a 
Smaies^  development  of  the  ancient  canon,  which  requires  that, 
in  collateral  inheritances,  the  male  stock  should  always 

(m)  2  Black.  Comm.  212,  221,  <n)  Stat  8  &  4  Will.  IV.  c.  106, 
222;  Wrig^ht's  Tenures,  180.  See  s.  7,  combined  with  the  definition 
also  Co.  Ott.  11  0,  n.  (1).  of  "descendants,"  s.  1. 
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be  preferred  to  the  female ;  and  it  is  analogous  to  the 
second  rule  above  given,  which  directs  that  in  lineal  ^ 

inheritances  the  male  issue  shall  be  admitted  before  the 
female.  This  strict  and  careful  preference  of  the  male 
to  the  female  line  was  in  full  accordance  with  the  spirit 
of  the  feudal  system,  which,  being  essentially  military 
in  its  nature,  imposed  obligations  by  no  means  easy  for 
a  female  to  fulfil ;  and  those  who  were  unable  to  perform 
the  services  could  not  expect  to  enjoy  the  benefits  {o). 
The  feudal  origin  of  our  laws  of  descent  will  not,  how- 
ever, afford  a  complete  explanation  of  this  preference ; 
for  such  lands  as  continued  descendible  after  the  Saxon 
custom  of  equal  division,  and  not  according  to  the 
Norman  and  feudal  law  of  primogeniture,  were  equally 
subject  to  the  preference  of  males  to  females,  and  de- 
scended in  the  first  place  exclusively  to  the  sons,  who 
divided  the  inheritance  between  them,  leaving  nothing 
at  all  to  their  sisters.  The  true  reason  of  the  prefer- 
ence appears  to  lie  in  the  degraded  position  in  society, 
which,  in  ancient  times,  was  held  by  females  ;  a  position 
arising  from  their  deficiency  in  that  kind  of  might, 
which  then  too'  frequently  made  the  right.  The  rights 
given  by  the  common  law  to  a  husband  over  his  wife's 
property  (rights  in  modern  times  generally  controlled 
by  proper  settlements  previous  to  marriage,  and  now 
abolished)  show  the  state  of  dependence  to  which,  in 
ancient  times,  women  must  have  been  reduced  (/?).  The  Preference  of 
preference  of  males  to  females  was  left  untouched  by  Smiles*  stm 
the  Act  for  the  amendment  of  the  law  of  descents ;  and  oo°*»n"«<*' 
the  father  and  all  his  most  distant  relatives  have 
priority  over  the  mother  of  the  purchaser ;  she  cannot 
succeed  as  his  heir  until  all  the  paternal  ancestors  of 
the  purchaser,  both  male  and  female,  and  their  respec- 
tive families,  have  been  exhausted.     The  father,  as  the 

to)  SBlAck.  Gomm.  214.  Personal    Property,    480   6t    atq., 

(p)   See  posi^    the   chapter    on     18th  ed. 
Husband  and  Wife;  Williams  on 

p  2 
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nearest  male  lineal  ancestor,  of  coarse  stands  first, 
supposing  the  issue  of  the  purchaser  to  have  failed.  If 
the  father  should  be  dead,  his  eldest  son,  being  the 
brother  of  the  purchaser,  will  succeed  as  heir  in  the 
place  of  his  father,  according  to  the  fourth  rule ;  unless 
he  be  of  the  half  blood  to  the  purchaser,  which  case  is 
provided  for  by  the  next  rule,  which  is : — 

Rule  7.  7.  That  a  kinsman  of  the  half  blood  shall  be  capable 

of  being  heir ;  and  that  such  kinsman  shall  inherit  next 
after  a  kinsman  in  the  same  degree  of  the  whole  blood, 
and  after  the  issue  of  such  kinsman,  when  the  common 
ancestor  is  a  male  (;),  and  next  after  the  common  an- 
cestor, when  such  ancestor  is  a  female.  This  introduc- 
tion of  the  half  blood  is  also  a  new  regulation ;  and, 
like  the  introduction  of  the  father  and  other  lineal  an- 
cestors, it  is  certainly  an  improvement  on  the  old  law, 
which  had  no  other  reason  in  its  favour  than  the  feudal 
maxims,  or  rather  fictions,  on  which  it  was  founded  (r). 
By  the  old  By  the  old  law,  a  relative  of  the  purchaser  of  the  half 
Woo?co*15d  blood,  that  is,  a  relative  connected  by  one  only,  and  not 
not  inherit,  j^y  \)oth  of  the  parents,  or  other  ancestors,  could  not 
possibly  be  heir;  a  half  brother,  for  instance,  could 
never  enjoy  that  right  which  a  cousin  of  the  whole 
blood,  though  ever  so  distant,  might  claim  in  his  proper 
turn.  The  exclusion  of  the  half  blood  was  accounted 
for  in  a  manner  similar  to  that  by  which  the  exclusion 
of  all  lineal  ancestors  was  explained ;  but  a  return  to 
practical  justice  may  well  compensate  a  breach  in  a 
beautiful  theory.  Relatives  of  the  half  blood  now  take 
their  proper  and  natural  place  in  the  order  of  descent. 
The  position  of  the  half  blood  next  after  the  common 
ancestor,  wlien  such  ancestor  is  a  female,  is  rather  a 
result  of  the  sixth  rule,  than  an  additional  independent 
regulation,  as  will  appear  hereafter. 

(q)  Stat.  8^4   Will.    IV.,    c.         (r)  2  Black.  Gomm.  22 
106»  8.  9. 
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8.  The  eighth  rale  is,  that  in  the  admifision  of  female  Rule  8. 
paternal  ancestors,  the  mother  of  the  more  remote  male 
paternal  ancestor,  and  her  heirs,  shall  be  preferred  to 

the  mother  of  a  less  remote  male  paternal  ancestor,  and 
her  heirs;  and,  in  the  admission  of  female  maternal  an- 
cestors, the  mother  of  the  more  remote  male  maternal 
ancestor,  and  her  heirs,  shall  lie  preferred  to  tlie  mother 
of  a  less  remote  male  maternal  ancestor,  and  her 
heirs  (s).  The  eighth  rule  is  a  settlement  of  a  point  in 
distant  heirships,  which  very  seldom  occurs,  but  which 
has  been  the  subject  of  a  vast  deal  of  learned  contro- 
versy. The  opinion  of  Blackstone  (t)  and  Watkins  (u) 
is  now  declared  to  be  the  law. 

9.  A   further  rule  of  descent  was  introduced  by  a  Rule  9. 
statute   of   1859  (a?),  which   enacts  that,  where  there 
shall  be  a  total  failure  of  heirs  of  the   purchaser,   or 
where  any  land  shall  be  descendible  as  if  an  ancestor 

had  been  the  purchaser  thereof,  and  there  shall  be  a 
total  failure  of  the  heirs  of  such  ancestor,  then  and  in 
every  such  case  the  land  shall  descend,  and  the  descent 
shall  thenceforth  be  traced,  from  the  person  last  entitled 
to  the  land,  as  if  he  had  been  the  purchaser  thereof. 
This  enactment  provides  for  such  a  case  as  the  following. 
A  purchaser  of  lands  may  die  intestate,  leaving  an  only 
son  and  no  other  relations.  On  the  death  of  the  son 
intestate  there  will  be  a  total  failure  of  the  heirs  of  the 
purchaser ;  and  previously  to  this  enactment  the  land 
would  have  escheated  to  the  lord  of  the  fee  (y).  But 
now,  although  there  be  no  relations  of  the  son  on  his 
father's  side^  yet  he  may  have  relations  on  the  part 
of  his  muther,  or  his  mother  may  herself  be  living : 
and  these  persons,  who  were  before  totally  excluded- 

(«)  Stat.  8  &  4  Will.  IV.  c.  106,  (146  eiseq.,  4tU  ed.). 

s.   8.     See  Qreavea  ▼.  Greenwood,  (x)  Stat.  22    &    28    Vict.    c.  85 

SBx.  D.  289.  88.  19,  20. 

(0  2  Black.  Gomm.  288.  (y)  Ante,  pp.  46,  52. 

(«)  WatkiDs   on   Descents,    180 
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are  now  admitted    in  the  order  mentioned    in    the 
sixth  rule. 


EzpIaDation 
of  the  table. 


Descent  to 
the  sons  and 
their  issue. 


The  rules  of  descent  above  given  will  be  better  appre- 
hended by  a  reference  to  the  accompanying  table,  taken, 
with  a  little  modification,  from  Mr.  Watkins's  Essay  on 
the  Law  of  Descents.  In  this  table,  Benjamin  Brown 
is  the  purchaser,  from  whom  the  descent  is  to  be  traced. 
On  his  death  intestate,  the  lands  will  accordingly  descend 
fii'st  to  his  eldest  sou,  by  Ana  Lee,  William  Brown ;  and 
from  him  (2ndly)  to  his  eldest  son  by  Sarah  Watts, 
Isaac  BrowD.  Isaac  dying  without  issue  we  must  now 
seek  the  heir  of  the  purchaaery  and  not  the  heir  of 
Isaac.  William,  the  eldest  son  of  the  purchaser,  is 
dead ;  but  William  may  have  had  other  descendants, 
besides  Isaac  his  eldest  son ;  and,  by  the  fourth  rule, 
all  the  lineal  descendants  in  infinitum  of  every  person 
deceased  shall  represent  their  ancestor.  We  find 
accordingly  that  William  had  a  daughter  Lucy  by  his 
first  wife,  and  also  a  second  son,  George,  by  Mary 
Wood,  his  second  wife.  But  the  son  George,  though 
younger  than  his  half  sister  Lucy,  yet  being  a  male, 
shall  be  preferred  according  to  the  second  rule ;  and  he 
is  therefore  (3rdly)  the  next  heir.  Had  Isaac  been  the 
purchaser,  the  case  would  have  been  different ;  for,  his 
half  brother  George  would  then  have  been  postponed,  iu 
favour  of  his  sister  Lucy  of  the  whole  blood,  according 
to  the  seventh  rule.  But  now  Benjamin  is  the  pur- 
chaser, and  both  Isaac  and  George  are  equally  Iiis 
grandchildren.  George  dying  without  issue,  we  must 
again  seek  the  heir  of  his  grandfather  Benjamin,  who 
now  is  undeniably  (4thly)  Lucy,  she  being  the  remaining 
descendant  of  his  eldest  son.  Lucy  dying  likewise 
without  issue,  her  father's  issue  become  extinct ;  and 
we  must  still  inquire  for  the  heir  of  Benjamin  Brown 
the  purchaser,  whom  we  now  find  to  be  (5thly)  John 
Brown,  his  only  son  by  his  second  wife.     The  land  then 


OP  THE  DESCENT  OP  AN  ESTATE  IN  FEE  SIMPLE.  215 

descends  from  John  to  (6thly)  his  eldest  son  Edmund, 
and  from  Edmnnd  (7thly)  to  his  only  son  James.  James 
dying  without  issue,  we  must  once  more  seek  the  heir 
of  the  purchaser,  whom  we  find  among  the  yet  living 
issue  of  John.  John  leaving  a  daughter  by  his  first 
wife,  and  a  son  and  a  daughter  by  his  second  wife,  the 
lands  descend  (8thly)  to  Henry  his  son  by  Frances 
Wilson,  as  being  of  the  male  sex  ;  but  he  dying  without 
issue,  we  again  seek  the  heir  of  Benjamin,  and  find  that 
John  left  two  daughters,  but  by  different  wives  ;  these 
daughters,  being  in  the  same  degree  and  both  equally 
the  children  of  their  common  father  whom  they  repre- 
sent, shaH  succeed  (9thly)  in  equal  shares.  One  of 
these  daughters  dying  without  issue  in  the  lifetime  of 
the  other,  the  other  shall  then  succeed  to  the  whole  as 
the  only  issue  of  her  father.  But  the  surviving  sister 
dying  also  without  issue,  we  still  pursue  our  old  inquiry 
and  seek  again  for  the  heir  of  Benjamin  Brown  the 
purchaser. 

The  issue  of  the  sons  of  the  purchaser  is  now  extinct ;  Descent  to 
and,  as  he  left  two  daughters,  Susannah  and  Catherine,  oAhe  pur-  " 
by  different  wives,  we  shall  find,  by  the  second  and  J^^^^f ^' ^°^ 
third    rules,  that  they  next  inherit  (lOthly)  in  equal 
shares  as  heirs  to  him.     Catherine  Brown,  one  of  the 
daughters,  now  marries  Charles  Smith,  and  dies,  in  the 
lifetime  of  her  sister  Susannah,  leaving  one  son  John. 
The  haK  share  of  Catherine  must  then  descend  to  the 
next  heir  of  her  father  Benjamin,  the  purchaser.     The 
next  heirs  of  Benjamin  Brown,  after  the   decease   of 
Catherine,  are   evidently   Susannah   Brown  and  John 
Smith,  the  son  of  Catherine.     And  in  the  first  edition 
of  the  present  work  it  was  stated  that  the  half  share 
of  Catherine  would,  on  her  decease,  descend  to  them. 
This  opinion  has  been  very  generally  entertained  (s). 

Cb)  28  Law  Mag.  279  ;  1  Hayes's      wood's  ConTejancing,   by  Sweet, 
Conr.  813  ;    1  Jarman    k    By  the-     189. 


issue. 
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On  farther  research,  however,  the  author  inclined  to 
the  opinion  that  the  share  of  Catherine  woald,  on  her 
decease,  descend  entirely  to  her  son  (llthly)  by  right 
of  representation  ;  and  that,  as  respects  his  mother's 
share,  he  and  he  only  is  the  right  heir  of  the  purchaser. 
The  reasoning  which  led  the  author  to  this  conclusion 
will  be  found  in  the  Appendix  {a).  This  point  is  now 
established  by  judicial  decision  (J). 

Descent  to  If  Susannah  Erown   and    John   Smith    should   die 

the  purdiaaer,  ^thout  issuo,  the  descendants  of  the  putchaser  will 
and iiis  issue.  ^]^qj^   j^^q  become   extiuct ;  and  Joseph  Brown,  the 

father  of  the  purchaser,  will  then  (12thly),  if  living 
be  his  heir  by  the  fifth  and  sixth  rides.  Bridget,  the 
sister  of  the  purchaser,  then  succeeds  (13thly),  as  repre- 
senting her  father,  in  preference  to  her  half  brother 
Timothy,  who  is  only  of  the  half  blood  to  the  purchaser, 
and  is  accordingly  postponed  to  his  sister  by  the  seventh 
rule.  But  next  to  Bridget  is  Timothy  (14rthly)  by  the 
same  rale,  Bridget  being  supposed  to  leave  no  issue. 

Descent  to  the  On  the  decease  of  Timothy  without  issue,  all  the 
aTices?o*reof*^  descendants  of  the  father  will  have  failed,  and  the  in- 
IndS^**^''  heritance  will  next  pass  to  Philip  Brown  (ISthly),  the 
isBue.  paternal  grandfather  of  the  purchaser.     But  the  grand- 

father being  dead,  we  musi  next  exhaust  his  issue,  who 
stand  in  his  pla<ie,  and  we  find  that  he  had  another  son, 
Thomas  (16thly),  who  accordingly  is  the  next  heir; 
and,  on  his  decease  without  issue,  Stephen  Brown 
(ITthly),  though  of  the  half  blood  to  the  purchaser,  will 
inherit,  by  the  seventh  rule,  next  after  Thomas,  a  kins- 
man in  the  same  degree  of  the  whole  blood.  Stephen 
Brown   dying   without   issue,  the  descendants  of  the 

(a\  See  Appendix  (C).  1874,  stated  in  the  Author's  Lee- 

\b)  Coovfr   v.    Franc4f    14   Jur.  .  tares  on  the  Seisin  of  the  Freehold, 

214;  19  X..    J.    (N.  S.)  Ch.  818;  Lecture  VI.,  p.  81. 

Lewin  y.   Lewin,    C.  P.,  21  Not. 
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grandfather  are  exhausted  ;  and  we  must  accordingly 
still  keep,  according  to  the  sixth  rule,  in  the  male 
paternal  line,  and  seek  the  paternal  great  grandfather 
of  the  purchaser,  who  is  (ISthly)  Robert  Brown  ;  and 
who  is  represented,  on  his  decease,  by  (19thly)  Daniel 
Brown,  his  son.  After  Daniel  and  his  issue  follow,  by 
the  same  rule,  Edward  (20thly)  and  his  issue  (21stly) 
Abraham. 

All  the  male  paternal  ancestors  of  the  purchaser,  and  pescent  to  the 

,     .      1  ,  1  /.  female  pater- 

their  descendants,  are  now  supposed  to  have  failed  ;  and  nai  anceBtors 
by  the  sixth  rule,  the  female  paternal  ancestors  and  heirs. 
their  heirs  are  next  admitted.       By  the  eighth  rule,  in 
the  admission  of  the  female  paternal   ancestors,   the 
mother  of  the  more  remote  male  paternal  ancestor,  and 
her  heirs,  shall  be  preferred  to  the  mother  of  a  less 
remote  male  paternal  ancestor  and  her  heirs.      Barbara 
Finch  (22ndly),  and  her  heirs,  have  therefore  priority 
both  over  Margaret  Pain  and  her  heirs,  and  Esther  Pitt 
and  her  heirs ;  Barbara  Finch  being  the  mother  of  a  more 
remote   male  paternal  ancestor  than  either  Margaret 
Pain  or  Esther  Pitt.     Barbara  Finch  being  dead,  her 
heirs  succeed  her ;  aJie  therefore  must  now  be  regarded 
as  the  stock  of  descent,  and  her  heirs  will  be  the  right 
heirs  of  Benjamin  Brown  the  purchaser.     In  seeking 
for  her  heirs  inquiry  must  first  be  made  for  her  issue  ; 
now  her  issue  by  Edward  Brown  has  already  been  ex- 
hausted in  seeking  for  his  descendants ;  but  she  might 
have  had  issue  by  another  husband ;   and  such   issue 
(23rdly)  will  accordingly  next  succeed.      These  issne  Half  blood  to 
are  evidently  of  the  half  blood  to  the  purchaser.    But  where  the****^ 
they  are  the  right  heirs  of  Barbara  Finch ;   and  they  ^n^eTtor  u 
are  accordingly   entitled  to  succeed  next  after  her, » 'e^aie. 
without  the  aid  they  might  derive  from  the  position 
expressly  assigned  to  them  by  the  seventh  rule.      The 
common  ancestor  of  the  purchaser  and  of  the  issne  is 
Barbara  Finch,  a  female ;  and,  by  the  united  operation 
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of  the  other  roles,  these  issae  of  the  half  blood  saceeed 
next  after  the  common  ancestor.  The  latter  part  of  the 
seventh  rale  is,  therefore,  explanatory  only,  and  not 
absolutely  necessary  {o).  In  default  of  issne  of  Barbara 
Finch,  the  lands  will  descend  to  her  father  Isaac  Finch 
(24thly),  and  then  to  his  issue  (25thly),  as  representing 
him.  If  neither  Barbara  Finch,  nor  any  of  her  heirs, 
can  be  found,  Margaret  Pain  (26thly),  or  her  heirs,  will 
be  next  entitled,  Margaret  Pain  being  the  mother  of  a 
more  remote  male  paternal  ancestor  than  Esther  Pitt ; 
but  next  to  Margaret  Pain  and  her  heirs  will  be  Esther 
Pitt  (27thly),  or  her  heirs,  thus  closing  the  list  of  female 
paternal  ancestors. 

Descent  to  the  Next  to  the  female  paternal  ancestors  and  their  heirs 
purchaser  and  comes  the  mother  of  the  purchaser,  Elizabeth  Webb, 
Ince^tora"''*  (28thly)  (supposing  her  to  be  alive),  with  respect  to 
whom  the  same  process  is  to  be  pursued  as  has  before 
been  gone  over  with  respect  to  Joseph  Brown,  the  pur- 
chaser's father.  On  her  death,  her  issue  by  John  Jones 
(29thly)  will  accordingly  next  succeed,  as  representing 
her,  by  the  fourth  rule,  agreeably  to  the  declaration  as 
to  the  place  of  the  half  blood  contained  in  the  seventh 
rule.  Such  issue  becoming  extinct,  the  nearest  male 
maternal  ancestor  is  the  purchaser's  maternal  grand- 
father, William  Webb  (30thly),  whose  issue  (31stly) 
will  be  entitled  to  succeed  him.  Such  issue  failing,  the 
whole  line  of  male  maternal  ancestors  and  their  descen- 
dants must  be  exhausted,  by  the  sixth  rule,  before  any 
of  the  female  maternal  ancestors,  or  their  heirs,  can 
find  admission ;  and  when  the  female  maternal  ancestors 
are  resorted  to,  the  mother  of  the  more  remote  male 
maternal  ancestor,  and  her  heirs,  is  to  be  preferred,  by 
the  eighth  rule,  to  the  mother  of  the  less  remote  male 
maternal  ancestor,  and  her  heirs.      The  course  to  be 

(e)   See   Jarman    &   Bjthewood's  ConyeyaDcing,  by  Sweet,  vol.    i. 
146,  note  {a). 
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taken  is,  accordingly,  precisely  the  same  as  in  pursuing 
the  descent  through  the  paternal  ancestors  of  the  pur- 
chaser. In  the  present  table,  therefore,  Harriet  Tibbs 
(32ndly),  the  maternal  grandmother  of  the  purchaser, 
is  the  person  next  entitled,  no  claimants  appearing 
whose  title  is  preferable;  and,  should  she  be  dead,  her 
heirs  will  be  entitled  next  after  her.  On  the  failure  of 
the  heirs  of  the  purchaser,  the  person  last  entitled  is,  as 
we  have  seen  (d)^  to  be  substituted  in  his  place,  and  the 
same  course  of  investigation  is  again  to  be  pursued  with 
respect  to  the  person  last  entitled  as  has  already  been 
pointed  out  with  respect  to  the  last  purchaser.  And  if  Escheat, 
there  should  be  no  heirs  of  the  person  last  entitled,  as 
well  as  of  the  purchaser,  the  land  will  escheat  to  the 
lord  of  the  fee,  as  has  been  previously  explained  {e). 

It  should  be  carefully  borne  in  mind,  that  the  above-  Rules  of  de- 
mentioned  rules  of  descent  apply  exclusively  to  estates  app"iy  to  per- 
in  land,  and  to  that  kind  of  property  which  is  denomi-  ^°°^^  estate, 
nated  realy  and  have  no  application  to  money  or  other 
personal  estate,  which  is  distributed  on  intestacy  in  a 
manner  which  the  reader  will  find  explained  in  the 
author's  treatise  on  the  law  of  personal  property  (/*). 

An  exception  to  the  law  of  descent  is  made  in  case  Descent  of 
of  the  death,  after  the  year  1881  (g\  of  a  sole  trustee  veste^d^n*  sole 
or  mortgagee  of  freeholds.     For  by  the  Conveyancing  ^°f.|;®^?J^ 
Act  of  1881  (A),  where  a  freehold  estate  or  interest  of 


(di  Ante,  p,  213. 

(d)  Ante,  p.  52. 

(/)  Page  467,  18th  ed. 

(g)  Bv  SUts.  87  &  88  Vict.  o. 
78,  8.  5,  and  88  &  89  Vict.  c.  87, 
s.  48,  if  any  person  seised  of  any 
hereditament  in  fee  simple  as  a 
hare  trustee  died  intestate  between 
the  7th  August,  1874,  and  the 
Slst  December,  1881,  the  same 
vested  like  a  chattel  real  in  his 
legal      personal       representative. 


With  this  exception,  before  the 
year  1882,  the  fact,  that  a  fee  was 
held  subject  to  a  trust  or  mort- 
gage, made  no  difiPerence  in  the 
course  of  its  descent  at  law.  See 
ante,  p.  179;  Williams's  Convey- 
ancing Statutes,  17,  19,  171. 

(h)  Stat.  44  &  45  Vict.  c.  41, 
s.  30,  amended  by  50  k  51  Vict, 
c.  78,  8.  45;  see  Williams's  Con- 
veyancing Statutes,  170—176;  Be 
PUHng'e  Tmete,  26  Ch.  D.  482. 
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inheritance,  or  limited  to  the  heir  as  special  occupant, 
in  any  tenements  or  hereditaments,  corporeal  or  incor- 
poreal)  is  vested  on  any  trust,  or  by  way  of  mortgage, 
in  any  ])erson  solely,  the  same  shall  on  his  death,  not- 
withstanding any  testamentary  disposition,  devolve  to 
his  personal  representatives,  in  like  manner  as  if  the 
same  were  a  chattel  real  vesting  in  them. 

Sacoession  Every  person  succeeding  to  ^ny  real  property  as  heir  is 

Duty.'  ^^ow  charged  with  succession  duty,  and  may  be  further 

charged  with  estate  duty  in  the  same  manner  as  a 
person  succeeding  under  a  will  {i),  and  at  a  rate  to  be 
determined,  apparently,  by  his  degree  of  relationship 
to  the  last  possessor  (£). 

(»)  stats.   16  A  17  Vict.   c.  51,  (k)   Not     the     lost    purchaser; 

8.  2;     51  Vict.   c.   S,   8.  21  ;    52  Hanson    on     Succession    Duties, 

Vict.  c.  7,  B.  6;  see  the  end  of  289,  240,  8rd  ed. 
the  next  chapter. 


CHAPTER  X. 

OF  A  WILL  OP  LANDS. 

The  right  of  testamentary  alienation  of  lands  is  a 
matter  depending  upon  Act  of  Parliament,  We  have 
seen,  that  previously  to  the  reign  of  Henry  VIII.  an 
estate  in  fee  simple,  if  not  disposed  of  in  the  lifetime 
of  the  owner,  descended,  on  his  death,  to  his  heir  at 
law  (a).  To  this  rule,  gavelkind  lands,  and  lands  in 
a  few  favoured  boroughs,  formed  exceptions ;  and  the 
hardship  of  the  rule  was  latterly  somewhat  mitigated  by 
the  prevalence  of  conveyances  to  uses  /  for  the  Court 
of  Chancery  allowed  the  ^ise  to  be  devised  by  will  (J). 
But  when  the  Statute  of  Uses  (c)  came  into  operation, 
and  all  uses  were  turned  into  legal  estates,  the  title  of 
the  heir  again  prevailed,  and  the  inconvenience  of  the 
want  of  testamentary  power  then  began  to  be  felt.  To 
remedy  this  inconvenience,  an  Act  of  Parliament  (c?),  to  statute  of 
which  we  have  before  referred  (e),  was  passed  six  years 
after  the  enactment  of  the  Statute  of  Uses.  By  this 
Act,  every  person  having  any  lands  or  hereditaments 
holden  in  socage,  or  in  the  natnre  of  socage  tenure, 
was  enabled  by  his  last  will  and  testament  in  writing, 
to  give  and  devise  the  same  at  his  will  and  pleasure  ; 
and  those  who  had  estates  in  fee  simple  in  lands  held 
by  knights'  service  were  enabled  in  the  same  way  to 
give  and  devise  two-third  parts  thereof.  When,  by  the 
statute  of  12  Car.  II.  c.  24  (/*),  socage  was  made  the 

(a)  AnU,  p.  70.  plaiaed  by  statute  84  A   85  Uen. 

(6)  AnU,  p.  163.  VlIL  c.  5. 

{e)  Stat.   27  Hen.  VIII.  c.  10;  («)  Ante,  p.  71. 

anU,  p.  164.  (/)  Ante,  p.  51. 
id)  82    Hen.     VIII.    c.    1,    ex- 
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universal  tenure,  all  estate  in  fee  simple  became  at  once 
devisable,  being  all  then  holden  by  socage.  This  exten- 
sive power  of  devising  lands  by  a  mere  writing  unat- 
The  statute  tested  was  soon  curtailed  by  the  Statute  of  Frauds  (^), 
0  ra^  «•  which  required  that  all  devises  and  bequests  of  any  lands 
or  tenements,  devisable  either  by  statute  or  the  custom 
of  Kent,  or  any  borough,  or  any  other  custom,  should 
be  in  writing,  and  signed  by  the  party  so  devising  the 
same,  or  by  some  other  person  in  his  presence  and  by 
his  express  directions,  and  should  be  attested  and  sub- 
scribed in  the  presence  of  the  said  devisor  by  three  or 
four  credible  witnesses,  or  else  they  should  be  utterly 
Wills  Act.  void  and  of  none  effect.  And  thus  the  law  continued 
till  the  year  1837,  when  an  Act  was  passed  for  the 
amendment  of  the  laws  with  respect  to  wills  (A).  By 
this  Act  the  original  statute  of  Henry  VIII.  (t)  was 
repealed,  except  as  to  wills  made  prior  to  the  Ist  of 
January,  1838,  and  the  law  was  altered  to  its  present 
state.  This  Act  permits  of  the  devise  by  will  of  every 
kind  of  estate  and  interest  in  real  property  which  would 
otherwise  devolve  to  the  heir  of  the  testator,  or,  if  he 
became  entitled  by  descent,  to  the  heir  of  his  an- 
cestor (j) ;  but  enacts  (A;),  that  no  will  shall  be  valid, 
unless  it  siiall  be  in  writing,  and  signed  at  the  foot  or 
end  thereof  by  the  testator,  or  by  some  other  person  in 
his  presence  and  by  his  direction  ;'  and  such  signature 
shall  be  made  or  acknowledged  by  the  testator,  in  the 
presence  of  two  or  more  witnesses,  present  at  the  same 
time  (Q  ;  and  such  witnesses  shall  attest,  and  shall  sub- 
scribe the  will  in  the  presence  of  the  testator.  One 
would  have  thought  that  this  enactment  was  sufficiently 

(g)  29  Car.  II.  c.  8,  s.  6.  cheat  to  the  lord  of  the  fee. 

(A)AStat.  7  Will.  IV.  aod  1  Vict  {k)  Sect.  9. 

c.  26.  (l)  See  In  thegoodiot  Guiuion, 

(»)  82Heii.  VIII.  0.  1.                -  £lake     v.    jBlak€,    7    F.    D.    102; 

ij)  Stat.    7     Will.    IV.     and  1  Wright   v.    Sanderson,    9    P.     D. 

Vict.    c.   26,   B.   8.     See   anie^    p.  149;     Daintres    v.     Butcher    and 

68,    D.    (x),    as   to   the   devise  of  Fatulo,  18  P.  D.  67, 102. 
land,  which  would  otherwise  es- 
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dear,  especially  that  part  of  it  which  directs  the  will  to 
be  signed  at  the  foot  or  end  thereof.  Some  very  careless 
testators,  and  very  clever  judges,  have,  however,  con- 
trived to  throw  upon  this  clause  of  the  Act  a  discredit 
which  it  does  not  deserve.  And  it  has  accordingly  been 
enacted  (m),  by  way  of  explanation,  that 

**  Every  wiU  shall,  so  far  only  as  regards  the  position  of  the  Wills  Act 
signature  of  the  testator,  or  of  the  person  signing  for  him,  be  ^"J®^o?i^°* 
deemed  to  be  valid,  if  the  signature  shall  be  so  placed  at,  or  after,  * 
or  following,  or  under,  or  beside,  or  opposite  to  the  end  of  the 
will,  that  it  shall  be  apparent  on  the  face  of  the  will  that  the  tes- 
tator intended  to  give  effect  by  such  his  signature  to  the  writing 
signed  as  his  will;  and  that  no  such  will  shall  be  affected  by  the 
circumstance  that  the  signature  shall  not  follow,  or  be  immediately 
after,  the  foot  or  end  of  the  will,  or  by  the  circumstance  that  a 
blank  space  shall  intervene  between  the  concluding  word  of  the 
will  and  the  signature,  or  by  the  circumstance  that  the  signature 
shall  be  placed  among  the  words  of  the  testimonium  clause,  or 
of  the  clause  of  attestation,  or  shall  follow  or  be  after  or  under 
the  clause  of  attestation,  either  with  or  without  a  blank  space 
intervening,  or  shall  follow  or  be.  after  or  under  or  beside  the 
names,  or  one  of  the  names  of  the  subscribing  witnesses,  or  by 
the  circumstance  that  a  signature  shall  be  on  a  side  or  page,  or 
other  portion  of  the  paper  or  papers,  containing  the  will,  where- 
on no  clause  or  paragraph  or  disposing  part  of  the  will  shall  be 
written  above  the  signature,  or  by  the  circumstance  tliat  there 
shall  appear  to  be  sufficient  space  on  or  at  the  bottom  of  the 
preceding  side  or  page,  or  other  portion  of  the  same  paper,  on 
which  the  will  is  written,  to  contain  the  signature;  and  the 
enumeration  of  the  above  circumstances  is  not  to  restrict  the 
generality  of  the  above  enactment;  but  no  signature  shall  be 
operative  to  give  effect  to  any  disposition  or  direction  which  is 
underneath,  or  which  follows  it;  nor  shall  it  give  effect  to  any 
disposition  or  direction  inserted  after  the  signature  shall  be 
made"(n). 

The  unlearned  reader  will  perhaps  be  of  opinion  that 
there  is  not  one  of  the  positions  above  so  laboriously 
enumerated,  that  might  not  very  properly  have  been 
considered  as  at  the  foot  or  end  of  the  will  within  the 
spirit  and  meaning  of  the  Act;  except  in  the  case  of  a 

<m)  SUt.  15  A  16  Vict.  c.  24.  12  P.  D.  8. 

(n)  Hee  Margary  v.    Hobiman, 
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large  blank  being  left  before  the  flignatnre,  apparently 
for  the  purpose  of  the  subsequent  insertion  of  other 
matter;  in  which  case  the  fraud  to  which  the  wiU 
lays  itself  open  would  be  a  sufficient  reason  for  holding 
it  void. 

Who  may  be  The  Statute  of  Frauds,  it  will  be  observed,  required 
that  the  witnesses  should  be  credible ;  and,  on  the 
point  of  credibility,  the  rules  of  law  with  respect  to 
witnesses  have,  till  recently,  been  very  strict ;  for  the 
law  had  so  great  a  dread  of  the  evil  influence  of  the 
love  of  money,  that  it  would  not  even  listen  to  any 
witness  who  had  the  smallest  pecuniary  interest  in  the 
result  of  his  own  testimony.  Hence,  under  the  Statute 
of  Frauds,  a  bequest  to  a  witness  to  a  will,  or  to  the 
wife  or  husband  of  a  witness,  prevented  such  witness 
from  being  heard  in  support  of  the  will ;  and,  the 
witness  being  thus  incredible,  the  will  was  void  for 
want  of  three  credible  witnesses.  By  an  Act  of  Geo. 
II.  (0),  a  witness  to  whom  a  gift  was  made  was  ren- 
dered credible,  and  the  gift  only  which  was  made  to 
the  witness  was  declared  void ;  but  the  Act  did  not 
extend  to  the  case  of  a  gift  to  the  husband  or  wife 
of  a  witness ;   such  a  gift,  therefore,  still  rendered  the 

wuuAct.  whole  will  void  (^).  Under  the  Wills  Act,  however, 
the  incompetency  of  the  witness  at  the  time  of  the 
execution  of  the  will,  or  at  any  time  afterwards,  is  not 
sufficient  to  make  the  will  invalid  {q );  and  if  any 
person  shall  attest  the  execution  of  a  will,  to  whom, 
or  to  whose  wife  or  husband,  any  beneficial  interest 
whatsoever  shall  be  given  (except  a  mere  charge  for 
payment  of  debts),  the  person  attesting  will  be  a  good 
witness ;  but  the  gift  of  such  beneficial  interest  to  such 
person,  or   to   the  wife  or  husband  of  such  person, 

(o)  Stat  25  Geo.  II.  0.  6.  71,  72,  4th  ed.:  2  Strange,  1255. 

(p)  EatJUld  y.    Thorpe,  6  Bani.         iq)  SUt  7  Will.  lY.  and  1  Viol. 
k   Aid.  589;    1    Jarm.    on  WilU,      0.26,8.14. 
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will  be  void  (r).  Creditors,  also,  are  good  witnesses, 
although  the  will  should  contain  a  charge  for  payment 
of  debts  (a) ;  and  the  mere  circumstauce  of  being  ap- 
pointed executor  is  no  objection  to  a  witness  {f).  By 
more  recent  statutes  (u),  the  rule  which  excluded  the 
evidence  of  witnesses  in  Courts  of  Justice,  and  of  parties 
to  actions  and  saits,  on  account  of  interest,  has  been 
very  properly  abolished;  and  the  evidence  of  interested 
persons  is  now  received,  and  its  value  estimated  accord- 
ing to  its  worth ;  but  the  Wills  Act  is  not  afEected  by 
these  statutes  {x).  The  Courts  of  Common  Law  had 
formerly  exclusive  jurisdiction  in  questions  arising  on 
the  validity  of  a  will  of  real  estate,  whilst  the  Ecclesi- 
astical Courts  had  the  like  exclusive  jurisdiction  over 
wills  of  personal  estate.  But  in  the  year  1857  an  ActCourtof 
was  passed  establishing  a  Court  of  Probate  (y),  of  which 
the  jurisdiction  was  in  1875  transferred  to  the  High 
Court  of  Justice,  and  has  since  been  principally  exer- 
cised in  the  Probate,  Divorce,  and  Admiralty  Division, 
where  all  wills  of  personal  estate  are  now  required  to 
be  proved.  This  Act  provided  for  the  citation  before 
the  Court  of  the  heir  at  law  of  the  testator  and  the 
devisees  of  his  real  estate ;  and  such  heir  and  devisees, 
when  cited,  will  be  bound  by  the  proceedings  (0) ;  but 
this  occurs  only  when  a  contest  is  expected  or  actually 
takes  place.  In  all  ordinary  cases,  a  will,  so  far  as  it 
affects  real  estate,  does  not  require  to  be  proved  {a). 


(r)  Stat.  7  Will.  IV.  and  1  Vict, 
c.  26,  B.  16.  See  Ghimey  v. 
Gttmeyf  8  Drew.  208;  T&mpeH 
V.  TempeHf  2  Kay  &  J.  685; 
Thorpe  y.  Jkstwick,  6  Q.  B.  D. 
811. 


(«)  Sect.  16. 
(0 


ywj  Sect.  17. 

(tt)  Stats.  6  A  7  Vict.  c.  So; 
14  A  15  Vict.  c.  99,  amended  by 
Btata.  16  A  17  Vict.  c.  88. 

(X)  Stats.  6  A  7  Vict.  o.  85,  s.  1 ; 
14  A  15  Vict.  c.  99,  s.  6. 

(y)  Stats.   20  A  21  Vict.  c.  77, 


amended  by  stat.  21  A  22  Vict.  c. 
95 

[z)  Stat.  20  A  21  Vict.  c.  77, 
BS.  61,  62,  68.  See.  per  Jessel, 
M.  R.,  in  iSugcUn  k.  Lord  St. 
Leonards,  1  P.  D.  286.  These 
provisions  extend  only  to  wills 
made  since  the  Wills  Act.  Camp- 
bdl  V.  Lacy.  L.  R.,  2  P.  A  D 
209. 

(a)  In  the  goods  of  TomUneon, 
6  P.  D.  209 ;  Jn  the  goods  of  Horn- 
buckle,  15  P.  D.  149. 


W.R.P. 
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By  burning, 


RerocatioDof  So  macb,  then,  for  the  power  to  make  a  will  of 
lauds,  and  for  the  formalities  with  which  it  most  be 
accompanied.  A  will,  it  is  well  known,  does  not  take 
effect  until  the  decease  of  the  testator.  In  the  mean- 
time, it  may  be  revoked  in  varions  ways ;  as,  by  the 

By  marriage,  marriage  of  either  a  man  or  a  woman  (i);  though, 
before  the  Wills  Act,  the  marriage  of  a  man  was  not 
sufficient  to  revoke  his  will,  unless  he  also  had  a  child 
bom  (c).  A  will  may  also  be  revoked  by  burning, 
tearing,  or  otherwise  destroying  the  same,  by  the  tes- 
tator, or  by  some  person  in  his  presence,  and  by  his 
direction,  with  the  intention  of  revoking  the  same  {d). 
But  the  Wills  Act  enacts  {e)  that  no  obliteration, 
interlineation,  or  other  alteration,  made  in  any  will 
after  its  execution,  shall  have  any  eflEect  (except  so  far 
as  the  words  or  ejGEect  of  the  will,  before  such  altera- 
tion, shall  not  be  apparent),  unless  such  alteration 
shall  be  executed  in  the  same  manner  as  a  will ;  but 
the  signature  of  the  testator,  and  the  subscription  of 
the  witnesses,  may  be  made  in  the  margin,  or  on  some 
other  part  of  the  will,  opposite  or  near  to  such  altera- 
tion, or  at  the  foot  or  end  of  or  opposite  to  a  memo- 
randum referring  to  such  alteration,  and  written  at  the 
end  or  some  other  part  of  the  will.  A  will  may  also 
be  revoked  by  any  writing,  executed  in  the  same  manner 
as  a  will,  and  declaring  an  intention  to  revoke,  or  by  a 
subsequent  will  or  codicil  (/* ),  to  be  executed  as  before. 


By  writing 
duly  executed. 


By  subse- 
quent will. 


(5)  Stat.  7  Will.  IV.  &  1  Vict, 
c.  26,  a.  18.  "Except  a  will 
made  in  exercise  of  a  power  of 
appointment,  when  the  real  or 
personal  estate  thereby  appointed 
would  not,  in  default  of  such 
appointment,  pass  to  his  or  her 
heir,  customary  heir,  executor  or 
administrator,  or  the  person  en> 
titled,  as  his  or  her  next  of  kin, 
under  the  Statute  of  Distribu- 
tions." In  tlu  goods  of  F&mnck, 
L.  K.,  1  P.  A  D.  819;  In  the 
goods  of  Jiussell,  15  P.  D.  111. 

[c)  1  Jarman  on  WUls,  128,  4th 


ed.  See  Marston  v.  Boe  d.  F<xl^  8 
Ad.  k  Ell.  14. 

{d)  Stat.  7  Will.  IV.  and  1  Vict, 
c.  26,  B.  20.  There  must  be  both 
actual  destruction  and  intent  to 
destroy:  Andrew  t.  MotUy,  12 
C.  B.,  N.  S.  614  ;  Chesse  v.  Zootf- 
Joy,  2  P.  D.  251;  MiUs  v.  MiU- 
ward,  16  P.  D.  20. 

(«)  Sect.  21. 

(/)  Stot.  7  Will.  IV.  and  1  Vict, 
c.  26,  s.  20.  See  HeUim'  ▼.  jHslUsr, 
9  P.  D.  2d7;  In  the  goods  of 
Gosling,  11  P.  D.  79. 
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And  where  a  codicil  is  added,  it  is  considered  as  part  of  By  codicu. 
the  will ;  and  the  disposition  made  by  the  will  is  not 
disturbed  further  than  is  absolutely  necessary  to  give 
effect  to  the  codicil  {g). 

The  above  are  the  only  means  by  which  a  will  can  Subsequent  , 
now  be  revoked ;  unless,  of  course,  the  testator  choose 
afterwards  to  part  with  any  of  the  property  comprised 
in  his  will,  which  he  is  at  perfect  liberty  to  do.  In 
this  case  the  will  is  revoked,  as  to  the  property  parted 
with,  if  it  does  not  find  its  way  back  to  the  testator, 
BO  as  to  be  his  at  the  time  of  his  death.  Under  the 
Statute  of  Hen.  VIII.  a  will  of  lands  was  regarded  in 
the  light  of  a.  present  conveyance^  to  come  into  opera- 
tion at  a  future  time,  namely,  on  the  death  of  the  testator. 
And  if  a  man,  having  made  a  will  of  his  lands,  after- 
wards disposed  of  them,  they  would  not,  on  returning 
to  his  possession,  again  become  subject  to  his  will, 
without  a  subsequent  republication  or  revival  of  the 
will  (A).  But,  under  the  Wills  Act,  no  subsequent 
conveyance  shall  prevent  the  operation  of  the  will,  with 
respect  to  such  devisable  estate  or  interest  as  the  tes- 
tator shall  have  at  the  time  of  his  death  (i).  In  the 
same  manner,  the  old  statute  was  not  considered  as  After-pur- 

ii*  J.J*  1  Mii*  ij     chased  lands. 

enabling  a  person  to  dispose  by  will  of  any  lands, 
except  such  as  he  was  possessed  of  at  the  time  of 
making  his  will :  so  that  lands  purchased  after  the 
date  of  the  will  could  not  be  affected  by  any  of  its 
dispositions,  but  descended  to  the  heir  at  law  (Jc).  This 
also  is  altered  by  the  Wills  Act,  which  enacts  (Z)  that 
every  will  shall  be  constnied,  with  reference  to  the 
property  comprised  in  it,  to  speak  and  take  effect  as  if 

ig)   1   Jarman    on    Wills,    176,  (k)  1    Jarman    on    Wills,    645u 

4tired.  4th  ed. 

{h)  1  Jarman  on  Wills,  U7,  198,  {I)  Stat.  7  Will.  IV.  A  1  Vict. 

4th  ed.  c.  26,  s.  24 ;  i&  JPiortal  and  LamU 

(i)  But.    7    Will.    IV.    and    1  80  Gh.  D.  50. 
Vict.  c.  96,  8.  28. 

Q  2 
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A  will  now 
speaks  from 
toe  death  of 
the  testator. 


Geueral 

residuarj 

devisee. 


it  Iiad  been  executed  immediatelj  before  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by 
the  will.  So  that  every  man  may  now  dispose,  by  his 
will,  of  all  such  landed  property,  or  real  estate,  as  he 
may  hereafter  possess,  as  well  as  that  which  lie  now  has. 
Again,  the  result  of  the  old  rule,  that  a  will  of  lands 
was  a  present  conveyance,  was,  that  a  general  devise  by 
a  testator  of  the  residue  of  his  lands  was,  in  effect,  a 
specific  disposition  of  such  lands  and  such  only  as  the 
testator  then  had,  and  had  not  left  to  any  one  else  (m). 
A  geueral  residuary  devisee  was  a  devisee  of  the  lands 
not  otherwise  left,  exactly  as  if  such  lands  had  been 
given  him  by  their  names.  The  consequence  of  this 
was,  that  if  any  other  persons  to  whom  lands  were  left 
died  in  the  lifetime  of  the  testator,  the  residuary  devisee 
had  no  claim  to  such  lands,  the  gift  of  which  thus 
failed;  but  the  lands  descended  to  the  heir  at  law. 
This  rule  is  altered  by  the  Act,  under  which  (n),  unless 
a  contrary  intention  appear  by  the  will,  all  real  estate 
comprised  in  any  devise,  which  shall  fail  by  reason  of 
the  death  of  the  devisee  in  the  lifetime  of  the  testator, 
or  by  reason  of  such  devise  being  contrary  to  law,  or 
otherwise  incapable  of  taking  effect,  shall  be  included 
in  the  residuary  devise  (if  any)  contained  in  the  will. 


A  lapse. 


This  failure  of  a  devise,  by  the  decease  of  the  devisee 
in  the  testator's  lifetime,  is  called  a  lapse  /  and  this 
lapse  is  not  prevented  by  the  lands  being  given  to  the 
devisee  and  hia  heirs;  and  in  the  same  way,  before  the 
Wills  Act,  a  gift  to  the  devisee  and  the  heirs  of  his  body 
would  not  carry  the  lands  to  the  heir  of  the  body  of  the 
devisee,  in  case  of  the  devisee's  decease  in  the  lifetime 
of  the  testator  (o).  For  the  terms  heirs  and  heirs  qf 
the  body  are  words  of  limitation  merely ;  that  is,  they 


(m)  1   Jarman    on    Wills,    645, 
4th  ed. 
(n)  Stot.  7  WUl.  IV.  &  1  Vict. 


c.  26,  s.  25. 

(o)  EodgBon  and    Wjf*  y. 
bro—^  1  DoQgl.  887. 
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merely  mark  out  the  estate,  which  the  devisee,  if  living 

at  the  testator's  death,  would  have  taken, —  in  the  one 

case  an  estate  in  fee  simple,  in  the  other  an  estate  tail ; 

and  the  heirs  are  no  objects  of  the  testator's  bounty, 

further  than  as  connected  with  their  ancestor(/?).  Two  No  lapse  now 

cases  have,  however,  been  introduced  by  the  Wills  Act, 

in  which  the  devise  is  to  remain  unaffected  by  the 

decease  of  the  devisee  in  the  testator's  lifetime.     The  Estate  tail. 

first  case  is  that  of  a  devise  of  real  estate  to  any  person 

for  an  estate  tail;  in  which  case,  if  the  devisee  should 

die  in  the  lifetime  of  the  testator,  leaving  issue  who 

would  be  inheritable  under  such  entail,  and  any  such 

issue  shall  be  living  at  the  death  of  the  testator,  such 

devise  shall  not  lapse,  but  shall  take  effect  as  if  the 

death  of  sncli  person  had  happened  immediately  after 

the  death  of  the  testator,  unless  a  contrary  intention 

shall  appear  by  the  will  (q).     The  other  case  is  that  of  Devise  to 

issue  of 

the  devisee  being  a  child  or  other  isstte  of  the  testator  testator. 
,  dying  in  the  testator's  lifetime  and  leaving  issue  any  of 
whom  are  living  at  the  testator's  death.  In  this  case, 
unless  a  mere  life  estate  shall  have  been  left  to  the 
devisee,  the  devise  shall  not  lapse,  but  shall  take  effect 
as  in  the  former  case  (/•). 

The  construction  of  wills  is  the  next  object  of  our  Construction 
attention.  In  construing  wills,  the  Courts  have  always 
borne  in  mind,  that  a  testator  may  not  have  had  the 
same  opportunity  of  legal  advice  in  drawing  his  will, 
as  he  would  have  had  in  executing  a  deed.  And  the 
first  great  maxim  of  construction  accordingly  is,  that 
the  intention  of  the  testator  ought  to  be  observed  («).  intention  to 

c»  ^  '  be  obserrecU 

(p)  Flowd.    846;    1    Rep.    105;  Kay  A  J.  676;    Grifiths  y.    Gale, 

1  Jarm.  Wills,  888,  4th  ed.  12  Sim.  854 ;  Eager  y.  Furmvall, 

iq)  Stat.  7  Will.  IV.  A  1  Vict.  17  Ch.  D.  115. 
e.  26,  8.  82.  («)  80  Ass.  188  a ;   Tear  Book, 

(r)  Sect.  88.     See  Principles  of  9    Hen.     VI.    24   b;      Litt.    586; 

the    Law    of    Personal    Property,  Perkins,  s.  555;  2  Black.  Gomm. 

458,  18tb  ed.;  Johnson  r.  Johmon^  881. 
8  Bare,   157  ;  Eceles  v.  CheyM,  2 
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Technioal 
rules. 

Example  of 
an  intended 
life  estate, 
held  to  be  an 
estate  tail. 


The  decisions  of  the  Courts,  in  pnrsuiDg  this  maxim, 
have  given  rise  to  a  number  of  subsidiary  rules,  to  be 
applied  in  making  out  the  testator^s  intention;  and, 
when  doubts  occur,  these  rules  are  always  made  use  of 
to  determine  the  meaning ;  so  that  the  true  legal  con- 
struction of  a  will  is  occasionally  different  from  that 
which  would  occur  to  the  mind  of  an  unprofessional 
reader.  Certainty  cannot  be  obtained  without  uni- 
formity, nor  uniformity  without  rule.  Rules,  there- 
fore, have  been  found  to  be  absolutely  necessary ;  and 
the  indefinite  maxim  of  observing  the  intention  is  now 
largely  qualified  by  the  numerous  decisions  which  have 
been  made  respecting  all  manner  of  doubtful  points, 
each  of  which  decisions  forms  or  confirms  a  rule  of  con- 
struction, to  be  attended  to  whenever  any  similar  diffi- 
culty occurs.  It  is,  indeed,  very  questionable,  whether 
this  maxim  of  observing  the  intention,  reasonable  as  it 
may  appear,  has  been  of  any  service  to  testators;  and 
it  has  certainly  occasioned  a  great  deal  of  trouble  to 
the  Courts.  Testators  have  imagined  that  the  making 
of  wills,  to  be  so  leniently  interpreted,  is  a  matter  to 
which  anybody  is  competent ;  and  the  consequence  has 
been  an  immense  amount  of  litigation,  on  all  sorts  of 
contradictory  and  nonsensical  bequests.  An  intention, 
moreover,  expressed  clearly  enougli  for  ordinary  appre- 
hensions, has  often  been  defeated  by  some  teclinical 
rule,  too  stubborn  to  yield  to  the  general  maxim,  that 
the  intention  ought  to  be  observed.  Thus,  in  one 
case  {t)j  a  testator  declared  his  intention  to  be,  that  his 
son  should  not  sell  or  dispose  of  his  estate,  for  longer 
time  than  his  life,  and  to  that  intent  he  devised  the 
same  to  his  son  for  his  life,  and  after  his  decease  to  the 
heirs  of  the  body  of  his  said  son.  The  Court  of  King's 
Bench  held,  as  the  reader  would  no  doubt  expect,  that 
the  son  took  only  an  estate  for  his  life ;  but  this  decision 


(0    I^rrin   v.    Blake,   4    Barr.      Dougl.  848. 
2679;     1    Sir    Wm.    Bla.    672;    1 
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was  reversed  by  the  Court  of  Exchequer  Chamber,  and 
it  is  now  well  settled  that  the  decision  of  the  Court 
of  King's  Bench  was  erroneous  {u).  The  testator  un- 
warily made  use  of  technical  terms,  which  always 
require  a  technical  construction.  In  giving  the  estate 
to  the  son  for  life,  and  after  his  decease  to  the  heirs  of 
his  body,  the  testator  had,  in  effect,  given  the  estate  to 
the  son  and  the  heirs  of  his  hody.  Now  such  a  gift  is  an 
estate  tail ;  and  one  of  the  inseparable  incidents  of  an 
estate  tail  is,  that  it  may  be  barred  in  the  manner 
already  described  (a?).  The  son  was,  therefore,  properly 
entitled,  not  to  an  estate  for  life  only,  but  to  an  estate 
tail,  which  would  at  once  enable  him  to  dispose  of  the 
lands  for  an  estate  in  fee  simple.  In  contrast  to  this 
case  are  those  to  which  we  have  before  adverted,  in  the 
chapter  on  estates  for  life  (y).  In  those  cases,  an  in-  An  intended 
tention  to  confer  an  estate  in  fee  simple  was  defeated  held  to  be' 
by  a  construction,  which  gave  only  an  estate  for  life ;  for^if^. 
a  gift  of  lands  or  houses  to  a  person  simply,  without 
words  to  limit  or  mark  out  the  estate  to  be  taken,  was 
held  to  confer  a  mere  life  interest.  But,  in  such  cases, 
the  Courts,  conscious  of  the  pure  technicality  of  the 
rule,  were  continually  striving  to  avert  the  hardship  of 
its  effect,  by  laying  hold  of  the  most  minute  variations 
of  phrases,  as  matter  of  exception.  Doubt  thus  took  the 
place  of  direct  hardship ;  till  the  legislature  thought  it 
time  to  interpose.  As  we  have  seen,  a  remedy  was  pro-  Wills  Act. 
vided  by  the  Wills  Act  (s),  which  enacts  (a),  that  where 
any  real  estate  shall  be  devised  to  any  person,  without 
any  words  of  limitation,  such  devise  shall  be  construed 
to  pass  the  fee  simple,  or  other  the  whole  estate  or 
interest,  which  the  testator  had  power  to  dispose  of  by 
will,  in  such  real  estate,  unless  a  contrary  intention  shall 
appear  by  the  will.     In  these  cases,  therefore,  the  rule 

(«)  Feame,  Cont.   Rem.  147  to         (y)  AnU^  p.  106. 
172.  It)  7  Will.  IV.  k  1  Vict.  c.  26. 

(x)  AnU,  p.  86.  (a)  Sect.  28. 
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of  law  has  been  made  to  give  way  to  the  testator's 
intention ;  but  the  case  above  cited,  in  which  an  estate 
tail  was  given  when  a  life  estate  only  was  intended,  is 
sufficient  to  show,  that  rules  still  remain  which  give  to 
certain  phrases  such  a  force  and  effect  as  can  be  pro- 
perly directed  by  those  only  who  are  well  acquainted 
with  their  power. 

of^death***         Another  instance  of  the  defeat  of  intention  arose  in 

without  issue,  the  caso  of  a  gift  of  lands  to  one  person,  "  and  in  case 
he  shall  die  without  issue,"  then  to  another.  The  Courts 
interpreted  the  words,  "in  case  he  shall  die  without 
issue,"  to  mean  "  in  case  of  his  death,  and  of  the  failure 
.  of  his  issue ; "  so  that  the  estate  was  to  go  over  to  the 
other,  not  only  in  case  of  the  death  of  the  former,  leav- 
ing no  issue  living  at  his  decease^  but  also  in  the  event 
of  his  leaving  issue,  and  his  issue  afterwards  failing,  by 
the  decease  of  all  his  descendants.  The  Courts  considered 
that  a  man  might  properly  be  said  to  be  **  dead  without 
issue,"  if  he  had  died  and  left  issue,  all  of  whom  were 
since  deceased ;  quite  as  much  as  if  he  had  died,  and  left 
no  issue  behipd  him.  In  accordance  with  this  view,  they 
held  such  a  gift  as  above  mentioned  to  be,  by  implica- 
tion, a  gift  to  the  first  person  and  his  issue,  with  a  re- 
mainder over,  on  such  issue  failing,  to  the  second.     This 

Such  a  «ft      was,  in  fact,  a  gift  of  an  estate  tail  to  the  first  party  (J) ; 

estate  tail.  for  an  estate  tail  is  just  such  an  estate  as  is  descendible 
to  the  issue  of  the  party,  and  will  cease  when  he  has  no 
longer  heirs  of  his  body,  that  is,  when  his  issue  fails. 
Had  there  been  no  power  of  barring  entails,  this  would 
no  doubt  have  been  a  most  eflEectual  way  of  fulfilling  to 
the  utmost  the  testator's  intention.  But,  as  we  have 
seen,  every  estate  tail  in  possession  is  liable  to  be  barred, 
and  turned  into  a  fee  simple,  at  the  will  of  the  owner. 
With  this  legal  incident  of  such  an  estate,  the  Courts 

(5)  1  Jarm.  Wills,  554,  4th  ed.;  Maohdl  ▼.  Weeding,  8  Sim.  4,  7. 


OF  A  WILL  OF  LANDS.  233 

considered  that  they  had  nothing  to  do ;  and  by  this 
construction,  they  accordingly  enabled  the  first  devisee 
to  bar  the  estate  tail  which  they  adjudged  him  to  possess, 
and  also  the  remainder  over  to  the  other  party.  He 
thus  was  enabled  at  once  to  acquire  the  whole  fee  simple,  intention 

,      .  .  i.    .  ,  defeated. 

contrary  to  the  intention  of  the  testator,  who  most  pro- 
bably had  never  heard  of  estates  tail,  or  of  the  means 
of  barring  them.  This  rule  of  construction  had  been  so 
long  and  firmly  established  that  nothing  but  the  power 
of  Parliament  could  effect  an  alteration.  This  was  done  Wilis  Act 
by  the  Wills  Act,  which  directs  (o)  that  in  a  will  the 
words  '^  die  without  issue,"  and  similar  expressions,  shall 
be  construed  to  mean  a  want  of  failure  of  issue  in  the 
lifetime,  or  at  the  death  of  the  party,  and  not  an  in- 
definite failure  of  issue ;  unless  a  contrary  intention 
shall  appear  by  the  will,  by  reason  of  such  person  having 
a  prior  estate  tail,  or  of  a  preceding  gift  being,  without 
any  implication  arising  from  such  words,  a  gift  of  an 
estate  tail  to  such  person  or  issue,  or  otherwise. 

From  what  has  been  said,  it  will  appear  that,  before 
the  above-mentioned  alteration,  an  estate  tail  might 
have  been  given  by  will,  by  the  mere  implication,  arising  implication, 
from  the  apparent  intention  of  the  testator,  that  the  land 
should  not  go  over  to  any  one  else,  so  long  as  the  first 
devisee  had  any  issue  of  his  body.  In  the  particular 
class  of  cases  to  which  we  have  referred,  this  implication 
is  now  excluded  by  express  enactment.  But  the  general 
principle  by  which  any  kind  of  estates  may  be  given 
by  will,  whenever  an  intention  so  to  do  is  expressed, 
or  clearly  implied,  still  remains  the  same.  In  a  deed, 
technical  words  are  always  required ;  to  create  an  estate 
tail  by  a  deed,  it  is  necessary,  as  we  have  seen  {d)^  that 
the  word  heira^  coupled  with  worda  of  procrea/timi^  such 
as  heirs  of  the  hody^  or  the  words  m  taU^  should  be 

(0)  Sect  89.  (d)  Ante,  pp.  141, 198. 
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Gift  of  an 
estate  tail  by 
will. 


Gift  of  a  fee 
simple  by 
will. 


made  use  of.  So,  we  have  seen  that,  to  give  ftn  estate 
in  fee  simple,  it  is  necessary,  in  a  deed,  to  use  the  word 
heirSj  or  the  words  in  fee  simple  (y ),  as  woros  of  limita- 
tion, to  limit  or  mark  ont  the  estate.  Bat  in  a  will,  a 
devise  to  a  person  and  his  seed  (^),  or  to  him  and  his 
issne  (A),  and  many  other  expressions,  are  snffident  to 
confer  an  estate  tail ;  and  a  devise  to  a  man  and  his 
heirs  maley  which,  in  a  deed,  would  be  held  to  confer  a 
fee  simple  (t),  in  a  will  gives  an  estate  in  tail  male  {k) ; 
for  the  addition  of  the  word  ^^  male,"  as  a  qualification 
of  heirs,  shows  that  a  class  of  heirs,  less  extensive  than 
heirs  general,  was  intended  (Q ;  and  the  gift  of  an  estate 
in  tail  male,  to  which,  in  a  will,  words  of  procreation  are 
annecessary,  is  the  only  gift  which  at  all  accords  with 
sach  an  intention.  So,  even  before  the  enactment 
directing  that  a  devise  without  words  of  limitation 
should  be  construed  to  pass  a  fee  simple,  an  estate  in 
fee  simple  was  often  held  to  be  conferred,  without  the 
nse  of  the  word  heirs.  Thus,  such  an  estate  was  given 
by  a  devise  to  one  in  fee  simple^  or  to  him  /or  ever  or 
to  him  and  his  assigns  far  ever  (m),  or  by  a  devise  of 
all  the  testator's  estate^  or  of  all  his  property^  or  all  his 
inheritance^  and  by  a  vast  number  of  other  expressions, 
by  which  an  intention  to  give  the  fee  simple  could  be 
considered  as  expressed  or  implied  (n). 


Uses  and 
trusts. 


The  doctrine  of  uses  and  trusts  applies  as  well  to  a 
will  as  to  a  conveyance  made  between  living  parties. 
Thus,  a  devise  of  lands  to  A.  and  his  heirs  to  the  use 
of  B.  and  his  heirs,  upon  certain  trusts  to  be  performed 
by  B.,  will  vest  the  legal  estate  in  fee  simple  in  B.; 
and  the  Court  will  compel  him  to  execute  the  trust ; 


(/)  Ante,  pp.  141,  198. 

ig)  Co.  Litt.  9  b;  2  Black. 
Comm.  115. 

(A)  Martin  v.  Swanndlf  2  Bear. 
249 ;  2  Jarm.  Wills,  412,  4tb  ed. 

(i)  Ante,  p.  141. 

Ih)  Co.    Litt.    27   a;    2  Black. 


Comm.  115. 

U)  2  Jarm.  Wills,  824,  4tb  ed. 

(m)  Co.  Litt.  9  b;  2  Black. 
Comm.  108. 

(n)  2  Jarm.  Wills,  274  et  uq,, 
4th  ed. 
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Tmless,  indeed,  he  disclaim  the  estate,  which  he  is  at 
perfect  liberty  to  do  (<?).  But,  if  any  trust  or  dnty 
should  be  imposed  upon  A.,  it  will  then  become  a  ques- 
tion, on  the  construction  of  the  will,  whether  or  not  A. 
takes  any  legal  estate;  and,  if  any,  to  what  extent. 
If  no  trust  or  duty  is  imposed  on  him,  he  is  a  mere 
instrument  for  conveying  the  legal  estate  to  B.,  filling  the 
same  passive  ofSce  as  a  person  to  whom  a  feoffment 
or  conveyance  has  been  made  to  the  use  of  another  {p). 
From  a  want  of  acquaintance  on  the  part  of  testators 
with  the  Statute  of  Uses  (j),  great  difficulties  have 
frequently  arisen  in  determining  the  nature  and  extent 
of  the  estates  of  trustees  under  wills.  In  doubtful 
cases,  the  leaning  of  the  Courts  was  to  give  to  the 
trustees  no  greater  estate  than  was  absolutely  neces-  ■ 
sary  for  the  purposes  of  their  trust.  But  this  doctrine 
having  frequently  been  found  inconvenient,  provision 
has  been  made  in  the  Wills  Act  (r),  that,  under  certain 
circumstances,  not  always  to  be  easily  explained,  the 
fee  simple  shall  pass  to  the  trustees,  instead  of  an  estate 
determinable  when  the  purposes  of  the  trust  shall  be 
satisfied. 

The  above  examples  may  serve  as  specimens  of  the  Danger  of 
great  danger  a  person  incurs,  who  ventures  to  commit  ifgaf?ufM.° 
the  destination  of  his  property  to  a  document  framed 
in  ignorance  of  the  rules,  by  which  the  eilect  of  such 
document  must  be  determined.  The  Wills  Act,  by  the 
alterations  above  mentioned,  has  effected  some  improve- 
ment; but  no  Act  of  Parliament  can  give  skill  to  the 
unpractised,  or  cause  everybody  to  attach  the  same 
meaning  to  doubtful  words.     The  only  way,  therefore, 

(0)  Meholson  t.    Wordtworthf  2  20  Eq.  166:  see  an^.  p.  166. 

Swanst.   865;    Urch  v.    Walker,  8  (g)  27    Hen.    VIII.   c.  10;  anis, 

Itflvlne  &  Craig,  T02 ;   SiggerB  r.  p.  164. 

fHaru,  5  El.  A  Bl.  867,  880.  (r)  Stat.  7  Will.  IV.  A  1  Vict. 

(p)   2    Jlirm.     Wills.    290,    291,  c.  26,  ss.  80,  81. 
4th  ed.;    Baker  v.    WhiU,  L.  R., 
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to  avoid  doubts  on  the  construction  of  wills,  is  to  word 
them  in  proper  technical  language, — a  task  to  which 
those  only  who  have  studied  such  language  can  be 
expected  to  be  competent. 

Derise  to  If  the  testator  should  devise  land  to  the  person  who  ' 

is  his  heir  at  law,  it  is  provided  by  the  "  Act  for  the 
Amendment  of  the  Law  of  Inheritance  "  (s)  that  such 
heir  shall  be  considered  to  have  acquired  the  land  as 
a  devisee,  and  not  by  descent.  Such  heir,  thus  taking 
by  purchase  (^),  will,  therefore,  become  the  stock  of 
descent ;  and  in  case  of  his  decease  intestate,  the  lands 
will  descend  to  his  heir,  and  not  to  the  heir  of  the  tes- 
tator, as  they  would  have  done  had  the  lands  descended 
on  the  heir.  Before  this  Act,  an  heir  to  whom  lands 
were  left  by  his  ancestor's  will  was  considered  to  take 
by  his  prior  title  of  descent  as  heir,  and  not  under  the 
will, — unless  the  testator  altered  the  estate  and  limited 
it  in  a  manner  different  from  that  in  which  it  would 
have  descended  to  the  heir  (t^). 

It  is  usually  the  practice,  as  is  well  known,  for  every 
testator  to  appoint  an  executor  or  executors  of  his  will; 
and  the  executors  so  appointed  have  important  powers 
of  disposition  over  the  personal  estate  of  the  testator  (x), 
Deyise  of  real  But  the  dcvisc  of  the  real  estate  of  the  testator  is  quite 
fndependent    independent  of  the  executors'  assent  or  interference, 
aLent?"^*^'   uulcss  the  tostator  should  either  expressly  or  by  impli- 
cation have  given  his  executors  any  estate  in  or  power 
Charge  of       over  the  same.  In  modern  times,  however,  the  doctrine 
has  been  broached,  that  if  a  testator  charges  his  real 
estate  with  the  payment  of  his  debts,  such  a  charge 
gives  by  implication  a  power  to  his  executors  to  sell  his 

(8)   Stat.  8^4  Will.  IV.  c.  106,  («)    Watk.    Descents,    174,    176 

B.  8 ;  see  Strickland  v.  Strickland,  (229,  231,  4th  ed.) 

10  Sim.  874.  (x)    Principles    of    the   Law    of 

(t)  AnU,  p.  208.  Personal  Property,  428,  18th  ed. 
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real  estate  for  the  payment  of  bis  debts.     The  author 
has  elsewhere  attempted  to  show  that  this   doctrine, 
though  recognized  in  several  modem  cases,  is  inconsis- 
tent with  legal  principles  (y) ;  and  in  this  he  has  since 
been  supported   by  the  great   authority   of   Lord  St. 
Leonards  (a).     In  consequence,  liowever,  of  the  diffi 
culties   to  which   these   cases  gave   rise,  an   Act   has 
passed  by  which,  where  there  is  a  charge  of  debts  or 
legacies,  the  trustees  in  some  cases  and  in  other  cases 
the  executors  of  a  testator  are  empowered  to  sell  his  real 
estate  for  the  purpose  of  paying  such  debts  or  legacies. 
This  Act,  which  is  known  as  "Lord  St.  Leonards'  Act"  (a), 
provides  (J)  that  where,  by  any  will  that  shall  come  Where  trus- 
into  operation  after  the  passing  of  the  Act,  the  testator  or  mortgage 
shall  have  charged  his  real  estate  or  any  specific  portion  tor^s^ebts  or 
thereof  with  the  payment  of  his  debts  or  of  any  legacy,  ^^sacies. 
and  shall  have  devised  the  estate  so  charged  to  any 
trustee  or  trustees  for  the  whole  of  his  estate  or  interest 
therein,  and  shall  not  have  made  any  express  provision 
for  the  raising  of  such  debts  or  legacy  out  of  the  estate, 
such  trustee  or  trustees  may,  notwithstanding  any  trusts 
actually  declared  by  the  testator,  raise  such  debts  or 
legacy  by  sale  or  mortgage  of  the  lands  devised  to  them. 
But  if  any  testator,  who  shall  have  created  such  a  charge,  Where  execo- 

tors  m&v  Bell 

shall  not  have  devised  the  hereditaments  charged  in  or  mortgage 
such  terms  as  that  his  whole  estate  and  interest  therein  or  Fe^gacies!* 
shall  become  vested  in  any  trustee  or  trustees,  the  exe- 
cutor or  executors  for  the  time  being  named  in  his  will 
(if  any)  shall  have  the  same  power  of  raising  the  same 
moneys  as  is  before  vested  in  the  trustees  (o).     And 


(^)  See  the  Author's  fissaj  on 
Real  Assets,  c.  6. 

(«)  Bug.  Pow.  120—122,  8th  ed. 

(a)  Stat.  22  A  28  Vict.  c.  85, 
passed  18th  August,  1859. 

(6)  Sect.  14.  The  uowers  thus 
eonierred  extend  to  aU  persons  in 
whom  the  estate  devisecl  shall  for 
the  time  being  be  vested  by  sur- 
virorship,  descent  or  devise,   and 


to  any  persons  appointed  to  suc- 
ceed to  the  trusteeship,  either 
under  any  power  in  the  will,  or  bj 
the  Court;  s.  15. 

(c)  Sect.  16.  Such  power  shall 
from  time  to  time  devolve  to  the 
person  or  persons  (if  anv)  in  whom 
the  executorship  shall  for  the  time 
being  be  vested . 
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purchasers  or  mortgagees  are  not  to  be  bound  to  inquire 

whether  the  powers  thus  conferred  shall  have  been  duly 

exercised  by  the  persons  acting  in  exercise  thereof  {d). 

But  these  provisions  are  not  to  prejudice  or  affect  any 

sale  or  mortgage  made  or  to  be  made  in  pursuance  of 

any  will  coming  into  operation  before  the  passing  of  the 

Devise  in  fee  ^^t ;  npr  are  they  to  extend  to  a  devise  to  any  person 

charged  with   in  fee  or  in  tail,  or  for  the  testator's  whole  estate  and 

interest,  charged  with  debts  or  legacies ;  nor  are  they 

to  affect  the  power  of  any  such   devisee  to  sell  or 

mortgage  as  he  or  they  may  by  law  now  do  {e).     In 

these  cases  the  law  is  that  the  devisee  may,  in  the 

exerclBe  of  his  inherent  right  of  alienation,  either  sell 

Charges  of      or  mortgage  the  lands  devised  to  him :  but  if  legacies 

leiracies  onlv.         ,  i_  j    xv  .i  i  _* 

*  only  are  charged  thereon,  the  purchaser  or  mortgagee 

is  bound   to   see    his   money   duly   applied    in   their 
Charge  of       payment  {/).     If,  however,  the   testator's   debts  are 
®  ***  charged  on  the  lands,  then,  whether  there  be  legacies 

also  charged  or  not,  the  practical  impossibility  of  obliging 
the  purchaser  or  mortgagee  to  look  to  the  payment  of 
so  uncertain  a  charge  exonerates  him  from  all  liability 
to  do  more  than  simply  pay  his  money  to  the  devisee 
on  his  sole  receipt  (g). 


Execoiors  As  WO  have  seen,  under  the  Conveyancing  Act  of 

freeholds        1881  (A),  freehold  estate  of  inheritance  vested  in  any 

vestied  in  a  i> 

sole  trustee  or  person  solely  upon  any  trust,  or  by  way  of  mortgage, 
mortgagee:  ^^^  devolves,  ou  his  death,  to  his  personal  representa- 
to  conve^*'^  tives.  And  by  the  same  Act  (i),  where,  at  the  death  of 
contracted  to  ^^^  pcrsou,  there  is  subsisting  a  contract  enforceable 

be  sold. 

(d)  Sect.  17.  (A)  Stat.  44  A  45  Vict.  c.  41,  s. 

(«)  Sect.  18.    See  Jie  Wilson,  2  80,    amended  by  50  A  51  Vict.  c. 

Times  L.  R.  448;  84  W.  R.  512.  78.   s.  45;  anU,  pp.  179,  219;  see 

(/)  Horn   T.    Horn,  2   Sim.    A  Williams's  ConveyanciDg  Statutes, 

Stu.  448 ;  Essay  on    Real   Assets,  170—176 ;     Be    PUUn/t      TrwiU, 

p.  63.  26Ch.  D.  482. 

{g)  Essay  on   Real    Assets,   pp.  (t)  Sect.  4;  see  Williams's  Goo- 

•     62,    68;     Oorter    v.      Gartwrighi,  yeyancing  Btatates,  54—58. 
L.  R.,  7  H.  of  L.,  E.  A  I.  781. 
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against  his  heir  or  devisee,  for  the  sale  of  the  fee  simple 
or  other  freehold  interest  descendible  to  his  heirs  general 
in  any  land,  his  personal  representatives  shall,  by  virtue 
of  the  Act,  have  power  to  convey  the  land  for  all  the 
estate  and  interest  vested  in  him  at  his  death,  in  any 
manner  proper  for  giving  effect  to  the  contract ;  but  a 
conveyance  made  under  this  enactment  is  not  to  affect 
the  beneficial  rights  of  any  person  claiming  under  any 
testamentary  disposition,  or  as  heir,  or  next  of  kin,  of  a 
testator  or  an  intestate. 

Wills  of  lands  situate  in  Middlesex  or  Yorkshire  or  Wilis  in 
the  town  and  county  of  Kingston-upon-HuU,  must  be  Yorkshire  to 
duly  registered  ia  the  county  register,  in  order  to  *^® '■**^'**®''®*** 
operate  as  a  complete  and  unavoidable  conveyance.  For 
the  Registry  Acts  for  those  places  {k)  provided  that  a 
memorial  of  all  wills  of  lands  in  those  counties  should 
be  registered  within  six  months  after  the  death  of  every 
testator  dying  within  the  kingdom  of  Great  Britain,  or 
within  three  years  after  the  death  of  every  testator 
dying  upon  the  seas  or  in  parts  beyond  the  seas  ;  other- 
wise every  such  devise  by  will  should  be  adjudged 
fraudulent  and  void  against  any  subsequent  purchaser 
or  mortgagee  for  valuable  consideration  (l).  But  in 
consequence  of  the  construction  placed  upon  these 
Acts  by  the  Courts  of  Equity  (m),  if  a  purchaser  or 
mortgagee  from  the  heir  of  one,  who  held  land  in  a 
register  county,  had  had  clear  previous  notice  of  a  will 
devising  the  same  land,  he  could  not,  by  registering  his 
deed,  gain  any  priority  over  the  devisees  in  respect  of 
the  equitable  estate  in  the  land  (n).    The  Vendor  and 

ik)  Stats.  7  Anne,   c.  20,  s.  8;  Beay.  684;  affirmed  L.  R.,  1  Ch. 

;  8  Anne,  c.  4,   s.   20;  6  Anne,  810;    Dart's    Vendors   and    Pur- 

c.  62  (6  Anne,  o.  85,  in  Ruffhead) ;  chasers,  771,  6th  ed. 

8  Geo.  IL  c.  6,  s.  15.    See  ante,  (m)  See  a»^,  p.  197. 

p.   196;  Williams's  Conyeyancing  (n)    Williams  s       Gonyejancing 

Btatates,  21—28.  Statutes,  21,  and  n.  (q). 
(I)    Chadwiek     y.      Turner^    84 
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New  enact-     Purchaser  Act,  1874  {o)j  provides  {p\  that  where  the 
p^urchaaera      will  of  a  tostator  devisiog  lands  in  Middlesex  or  York- 
eaffeel^'^       shire  has  not  been  registered  within  the  period  allowed 
by  law  in  that  behalf,  an  assurance  of  such  land  to  a 
.  purchaser  or  mortgagee  by  the  devisee,  or  by  some  one 
deriving  title  under  him,  shall,  if  registered  before,  take 
precedence  of  and  prevail  over,  any  assurance  from  the 
testator's  heir  at  law.     As  wo  have  seen  (y),   the  old 
Yorkshire  Registry  Acts  were  repealed  by  the  York- 
shire Registries  Act,  1884  (r).  By  this  Act,  wills  affecting 
lands  in  Yorkshire  may  he  registered  thereunder  ;  and 
every  will  entitled  to  be  registered  under  this  Act  shall 
have  priority  according  to  the  date  of  the  death  of  the 
testator,  if  the  date  of  registration  thereof  be  within, 
or  under  this  Act  to  be  deemed  to  be  within  («),  a 
period  of  six  months  after  the  death  of  the  testator, 
or  according  to  the  date  of  registration  thereof,  if  such 
date  of  registration  be  not  within,  or  under  this  Act  to 
be  deemed  to  be  within,  such  period  of  six  months  {(). 
Reflnstration    This  Act  also  provides  for  the  registration  of  an  affidavit 

in  Yorkshire        0    •    .      .  j.  x»  ^x        xi.  •     j.-  i?     • 

of  affidavit  of  01  intcstacy  at  any  time  after  the  expiration  of  six 
intestacy.  mouths  from  the  death  of  a  person  holding  land  within 
Yorkshii'e  and  Kingston-upon-HuU ;  and  enacts  that, 
where  any  such  affidavit  of  intestacy  has  been  duly 
registered,  any  assurance  for  valuable  consideration  made 
or  executed  by  any  person  who  would  be  empowered  to 
make  or  execute  the  same  in  case  of  such  intestacv,  and 
duly  registered,  shall  have  priority  over  any  will  of  the 
supposed  intestate,  the  date  of  registration  of  which 
shall  be  subsequent  to  the  date  of  registration  of  such 
5^,  assurance  or  will  and  not  virithin  or  under  this  Act  to 


(0)  Stat.  87  A  88  Vict.  c.  78, 
(p)    Sect.     8.     See    Williams's 
Conveyancing  Statutes,  21 — 24. 
(q)  AnU,  p.  197. 
r)  SUt  47  A  48  Vict  c,  54,  s. 


51. 


(«)  See  sect.  11,  which  provides 


for  registration  of  notice  of  a  will 
within  six  months  after  the 
testator's  death,  if  the  will  itself 
cannot  be  registered  within  the 
same  period. 

(t)  Sects.  4,  14,  as  amended  br 
48  &  49  Vict.  c.  26,  s.  4. 


OF  A  WILL  OP  LANDS.  241 

be  deemed  to  be  within  a  period  of  six  months  after  the 
death  of  the  supposed  intestate  (u).  As  we  have  seen  (aj), 
this  Act  provides  that  no  person  claiming  any  legal  or 
equitable  interest  under  any  priority  given  by  the  Act 
shall  lose  any  such  priority  merely  in  consequence  of  his 
having  been  affected  with  actual  or  constructive  notice, 
except  in  cases  of  actual  fraud. 

As  a  rule,  every  person  succeeding  to  any  beneficial  Succession 
interest  in  real  property  under  a  will,  upon  any  death 
which  has  occurred  after  the  Succession  Duty  Act, 
1853  (y),  is  charged  with  duty  on  the  value  of  the 
succession  at  the  rate  stated  in  the  note  (^).  Suc- 
cession duty  is  a  first  charge  on  the  interest  of  the 
successor,  and  of  all  persons  claiming  in  his  right,  in  all 
the  real  property  on  which  it  is  assessed ;  and  is  also  a 
debt  due  to  the  Crown  from  the  successor,  having,  in 
the  case  of  real  property  comprised  in  any  succession, 
priority  over  all  charges  and  interests  created  by  him  (a). 
The  interest  of  a  successor  to  real  property  is  considered 
to  be  of  the  value  of  an  annuity  equal  to  the  annual 
value  (J)  of  such  property  during  his  life,  or  for  any 


(u)  Sect.  12.    The  words  or  will  appear  superfluoas. 

(x)  Ante,  p.  197. 

ly)  Stat.  16  &  17  Yict.  c.  51»  bs.  2,  10,  18,  54;  this  Act  commeaced 
CD  the  19th  May,  1853. 

{z)  Where  the  successor  is  to  the  predecessor  (who  in  the  present  case 
is  the  testator) : — 

rn  Lineal  issue  or  ancestor,  £1  per  cent. 

(2)  Brother  or  sister,  or  descendant  of  a  brother  or  sister,  £8  per  cent. 

(8)  Brother  or  sister  of  the  father  or  mother,  or  descendant  of  such 
brother  or  sister,  £5  per  cent. 

(4)  Brother  or  sister  of  the  grandfather  or  grandmother,  or  descen- 
dant of  such  brother  or  sister,  £6  per  cent. 

(5)  In  any  other  detcree  of  collateral  consanguinity,  or  a  stranger 
in  blood,  £10  per  cent. 

Besides  which  an  additional  duty  of  \0t.  per  cent,  in  case  (1),  and 
£1  lOs.  per  cent,  in  the  other  cases,  is  imposed  on  successions  on  deaths 
occurring  on  or  after  the  Ist  of  July,  1888 ;  stat.  51  Vict.  c.  8,  s.  21 . 

No  duijr  is  payable  on  a  succession  by  a  husband  to  a  wife,  or  vice 
vtrsA,  or  oy  any  member  of  the  royal  family . 

(a)  Stat.  16  St  17  Vict.  c.  51,  s.         (b)  A.-G.  v.  £arl  of  Se/ton,  11 
42;    see  also  s.  44,   and  stat.  52     H.  L.  C.  257. 
Vict.  c.  7,  s.  12. 

W.B.P.  B 
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less  period  during  which  he  may  be  entitled  ;  and  every 
such  annuity  is  to  be  valued  according  to  tables  given 
in  the  Act ;  and  the  duty  is  to  be  paid  by  eight  equal 
half-yearly  instalments,  commencing  at  the  end  of 
twelve  months  after  the  successor  shall  have  become 
entitled  to  the  beneficial  enjoyment  of  the  property  (c). 
But  if  the  successor  shall  die  before  all  such  instalments 
shall  have  become  due,  tlien  any  instalment  not  due  at 
his  decease  shall  cease  to  be  payable  ;  except  in  the 
case  of  a  successor  who  shall  have  been  competent  to 
dispose  by  will  (d)  of  a  continuing  interest  in  such 
property,  in  which  case  the  instalments  unpaid  at  his 
death  shall  be  a  continuing  charge  on  such  interest  in 
exoneration  of  his  other  property,  and  shall  be  payable 
by  the  owner  for  the  time  being  of  such  interest  (e). 
Esute  Duty.  Where  the  value  of  any  succession  upon  the  death  of 
any  person  dying  between  the  1st  of  June,  1889  and 
the  31st  of  May,  1896  (both  inclusive),  exceeds  ten 
thousand  pounds,  and  where  the  value  of  any  succession 
to  real  property  under  the  will  or  intestacy  of  any  person 
so  dying,  together  with  any  other  benefit  taken  by  the 
successor  under  such  will  or  intestacy,  exceeds  the  same 
sum,  a  further  duty  of  £1  per  cent,  (called  estate  duty) 
is  imposed  (/*). 

(c)  Bj   stat.   51  Vict.    c.    8,    s.  annual   instalments    with   interest 

22,  the   successor   has  the  option  at  dB4  per  cent,  on  the  amount  re- 

of  paying  half  the  succension  duty  mainiog  unpaid, 

by  four  equal  annual  instalments,  [d)  A.-G.  v.  HalUtt,    2  U.  A  N. 

commencing  at  the  end  of  a  year  868. 

after     entering   upon    enjoyment,  («)  Stat.   16  A  17  Vict.  c.  61,  s. 

and  the  other  half  either  upon  the  21. 

day  of  payment  of  the  last  of  such  (/)  Stat.  52  Vict.  c.  7,  ss.  6,  7. 
instalments,    or   by   four   further 


CHAPTER  XI. 

OF  CREDITORS'  RIGHTS. 

In  the  present  chapter  it  is  proposed  to  consider  the 
rights,  which  creditors  may  acquire,  to  take  freeholds 
in  their  debtors'  possession  to  satisfy  their  debts.  The 
liability  of  an  estate  of  freehold  to  alienation  for  debt 
has  been  already  briefly  noticed  (a);  and  we  have  seen 
that  it  may  arise  either  in  the  tenant's  lifetime,  or,  in 
the  case  of  estates  of  inheritance,  after  his  death. 
Alienation  for  ordinary  debts  may  take  place  in  the 
tenant's  lifetime,  either  in  execution  of  a  judgment 
against  him  or  on  his  bankruptcy.  But  in  the  case  of 
debts  to  the  Crown,  the  debtor's  lands  may  be  taken,  as 
well  in  his  lifetime  as  after  his  death,  under  the  special 
remedies,  which  the  Crown  has  for  the  recovery  of  its 
debts.  We  will  examine,  first,  the  liabiUty  of  an  estate 
in  fee  simple  to  alienation  for  debt ;  then  that  of  estates 
tail  and  of  freehold  estates  not  of  inheritance ;  and  will 
consider,  lastly,  the  liability  of  trust  estates  to  creditors. 

First,  then,  with  regard  to  the  liability  attached  to  Liability  in 
an  estate  in  fee  simple  to  be  seized  for  the  tenant's  debts  judgment 
in  his  lifetime,  the  mere  contracting  of  a  debt  (except,  *  **' 
as  we  shall  see,  to  the  Crown)  gives  the  creditor  no 
charge  on  the  debtor's  property,  but  only  the  right  to 
sue  him  personally  (J).     And  it  is  not  until  the  creditor 
has  obtained  the  Judgment  of  a  court  of  justice  in  his 
favour  that  the  debtor's  property  can    be  taken,  in 

{a)  ^n^,  p.  76.  519,  520;    James,   L.   J.,   Pike  r 

(5)  Tamer,  L.    J.,    Johnson    v.      FUggihbon,  17  Ch.  D.  4M,  4&1, 
Oallaghm-,  8  Be  G.  F.  k  J.  494, 
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Judgment 
debts. 


execution  of  the  jvdffment  {c\  to  satisfy  his  claim.  la 
our  law,  the  judgmeut  debts  of  a  tenant  in  fee  long 
affected  his  lands  with  a  pecnliar  and  extensive  liability 
to  be  taken  in  execution,  not  only  in  his  own  hands,  but 
also  in  the  hands  of  purchasers  from  him.  At  the  present 
time,  however,  a  course  of  complicated  legislation  has 
ended  in  placing  such  restrictions  on  the  exercise  of 
judgment  creditors'  rights  against  their  debtor's  lands, 
as  reduce  to  a  minimumthe  possibility  of  any  hardship 
being  caused  to  a  purchaser  for  value.  The  first  enactment 
which  gave  to  a  judgment  creditor  a  remedy  against 
the  lands  of  his  debtor  was  made  in  the  reign  of 
Edward  I.  (d),  shortly  before  the  passing  of  the  Statute 
of  Quia  Emptorea  {e\  which  sanctioned  the  full  and  free 
alienation  of  fee  simple  estates.  By  this  enactment  it  is 
provided,  that, when  a  debt  is  recovered  or  acknowledged 
in  the  King's  Court  {f)^  or  damages  awarded,  it  shall 
be  thenceforth  in  the  election  of  him  that  sueth  for 
such  debt  or  damages  to  have  a  writ  oi  fieri  facias  unto 
the  sheriff  of  the  lands  and  goods  (^),  or  that  the  sheriff 
deliver  to  him  all  the  chattels  of  the  debtor  (saving  only 
his  oxen  and  beasts  of  his  plough  (A),  and  the  one  half 
of  his  landy  until  the  debt  be  levied  according  to  a 
Writ  of  eUgU,  reasonable  price  or  extent.  The  writ  issued  by  the 
Court  to  the  sheriff,  under  the  authority  of  this  statute, 
was  called  a  writ  of  elegit  /  so  named,  because  it  was 
stated  in  the  writ  that  the  creditor  had  elected  (elegit) 
to  pursue  the  remedy  which  the  statute  had  thus  pro- 
vided for  liim  (i).     One  moiety  only  of  the  land  was 


(e)  See  ante,  p.  23,  n.  (x). 

{d)  Stat.  IS  £dw.  I.  c.  18,  called 
the  Statute  of  Westminster  the 
Second . 

(€)  SUt.  ISEdw.  I.  c.  1. 

(/)  AfUe^  p.  9,  n. 

Iff)  As  to  the  writ  of  fieri  faeioM, 
see  Williams  on  Personal  Property, 
69,  18th  ed. 

(A)  Since  the  commencement  of 


the  year  1884,  it  has  no  longer 
been  possible  to  take  the  good*  of 
a  debtor  under  a  writ  of  digU^  and 
the  writ  has  extended  to  lands  and 
hereditaments  only;  see  stat.  46 
k  47  Vict.  c.  52,  s.  14ft,  sub-s.  1 ; 
Williams  on  Personal  Property, 
71,  18th  ed. 

(t)  Co.   Litt   289  b;  Bae.   Abr. 
tit.  Execution  (C  2). 
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allowed  to  be  taken,  because  it  was  necessary,  according 
to  the  feudal  constitution  of  our  law,  that,  whatever  were 
the  difficulties  of  the  tenant,  enough  land  should  be 
left  him  to  enable  him  to  perform  the  services  due  to 
his  lord  (J),  The  statute,  it  will  be  observed,  was 
passed  prior  to  the  time  when  the  alientltion  of  estates 
in  fee  simple  was  sanctioned  by  Parliament ;  and  there 
can  be  no  doubt,  that  long  after  the  passing  of  this 
statute  the  vendors  and  purchasers  of  landed  property 
held  a  far  less  important  place  in  legal  consideration 
than  they  do  at  present.  This  circumstance  may  account  Construction 
for  the  somewhat  harsh  construction,  which  was  soon 
placed  on  this  statute,  and  which  continued  to  be  applied 
to  it,  until  its  replacement  by  an  enlarged  and  amended 
Act  of  modem  date  {Jc).  It  was  held,  that,  if  at  the 
time  when  the  judgment  of  the  Court  was  given  for  the 
recovery  of  the  debt,  or  awarding  the  damages,  the 
debtor  had  lands,  but  afterwards  sold  them,  the  creditor 
might  still,  under  the  writ  with  which  the  statute  had 
furnished  him,  take  a  moiety  of  the  lands  out  of  the 
bands  of  the  purchaser  (Z).  It  thus  became  important 
for  all  purchasers  of  lands  to  ascertain,  that  those  from 
whom  they  purchased  had  no  judgments  against  them. 
For,  if  any  such  existed,  one  moiety  of  the  lands  would 
still  remain  liable  to  be  taken  out  of  the  hands  of  the 
purchaser  to  satisfy  the  judgment  debt  or  damages.  It 
was  also  held  that  if  the  debtor  purchased  lands  after 
the  date  of  the  judgment,  and  then  sold  them  again, 
even  these  lands  would  be  liable,  in  the  hands  of  the 
purchaser,  to  satisfy  the  claims  of  the  creditors  under 
the  writ  of  degit  (m).  In  consequence  of  the  construc- 
tion thus  put  upon  the  statute,  judgment  debts  became 
incumbrances  upon  the  title  to  every  estate  in  fee  simple, 

0")  Wright' 8  Tenures,  170.  (m)  Brace  v.    Duehees  of  Marl- 
Ik)  But.  1  &  2  Vict.  c.  110.  borough,    2    P.    Wms.   492;     Sug. 
(I)  Sir  John  de  ^Afol^n't   case,  V.    A,    P.    520,    Uth    ed. ;    Presi. 
Tear  Book,  80  Edw.  III.  24  a.  Abst.  823,  881,  882. 
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which  it  was  neceesary  to  discover  and  remove  previously 
Dockets.  to  every  purchase.  To  facilitate  purchasers  and  others 
in  their  search  for  judgments,  an  alphabetical  docket  or 
index  of  judgment  was  provided  by  an  Act  of  William 
and  Mary  (n),  to  be  kept  in  each  of  the  Courts,  open  to 
public  inspection  and  search.  But,  by  an  enactment  of 
•  Now  closed,    the  present  reign  {o)  these  dockets  have  now  been  closed, 

and  the  ancient  statute  is,  with  respect  to  purchasers, 
virtually  repealed  (p), 

Stat.  1 A  2  The  rights  of  judgment  creditors  against  the  lands  of 

their  debtors,  were  remodelled  by  an  Act  of  Parliament 
passed  in  the  year  1838,  for  the  purpose  of  extending 
the  remedies  of  creditors  against  the  property  of  their 
The  whoi.j  of  debtors  (y).  The  old  statute  extended  to  only  one  half 
be  taken.  of  the  lauds  of  the  debtor ;  but,  by  this  Act,  the  whole 
of  the  lands,  and  all  other  hereditaments  of  the  debtor, 
can  be  taken  under  the  writ  of  elegit  (y).  The  power  of 
the  judgment  creditor  to  take  lands  out  of  the  hands  of 
purchasers  was  no  longer  left  to  chppend  on  a  forced 
construction,  such  as  that  applied  tfo  the  old  statute ; 
for  this  Act  expf&ssly  extends  the  remedy  of  the  judg- 
ment creditor  to  lands  of  which  the  debtor  shall  huve 
heeii  seised  or  possessed  at  tlie  time  of  entering  up  the 
judgment,  or  at  nny  time  afterwards.  It  was  also  ex- 
pressly provided  that  a  judgment  should  operate  as  a 
charge  on  such  lands;  to  enforce  wAch  the  judgment 
creditor  was  given  a  remedy  in  equity,  that  is,  in  the 
Registry  of  Court  of  Chancery  («).  But  no  judgment  should  by  virtue 
ju  gmen  s.  ^^  ^^  ^^^  affoct  any  hereditamtots  as  to  purchasers, 
mortgagees,  or  creditors,  unless  registered  against  the 

in)  Stat.   4  A  5  Will.  A  Marj,         {q)  Stat.    1  A   2    Vict    c.    110, 

c.  20,  made  perpetual  bj  stat.  7  A  amended    bj    stats.    2  A  8  Vict. 

8  Will.  III.  c.  86  c.   11 ;  8  A  4  Vict.  c.  82;  18  A  19 

(o)  Stat.  2  A  8  Vict.   c.  11,  ss.  Vict.   c.   15;    and  28  A    24  Vict. 


1,  2.  c.  88. 

ip)  See  1  Dart,  V.  A  P.  625—         (r)  Sect.  11. 
580,  6th  ed.  («)  Sect.  18. 
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debtor's  name  in  an  Index  which  the   Act  directed  to 
be  kept  for  the  warning  of  purchasers,  at  the  office  of 
the  Court  of  Common  Pleas  {t).     This  registration  was  Re-registra- 
required  to  be  repeated  every  five  years  (u) ;  but  the 
purchaser  was  bound  if  the  judgment  were  registered 
within  five  years  before  the  execution  of  the  conveyance 
to  him,  although  more  than  five  years  should   have 
elapsed  since  tlie  last  previous  registration  (x).  If,  how-  Notice 
ever,  the  judgment  were  not  so  registered,  or  re-regis- 
tered,  the  purchaser  was  not  affected   thereby,   even 
though   he  should   have  had   express    notice    of    its 
existence  (y).     And,  by  a  further  enactment,  it  was  pro-  Protection  to 
vided,  in  favour  of  purchasers  without  notice  of  any  Sithour'^ 
judgments,  that  no  judgments  should  bind  or  affect  any  °°**°®* 
lands,   tenements,   or  hereditaments,    or  any  interest 
therein,  as    against  such   purchasers   without   notice, 
further  or  otherwise,  or  more  extensively  in  any  respect, 
although  duly  registered,  than  a  judgment  of  one  of 
the  superior  Courts  would  have  bound  such  purchasers 
before  the  last-mentioned  Act,  when  it  had  been  duly 
docketed  according  to  the  law  then  in  force  (s).    The 
effect  of  judgments  under  these  provisions  was  extended 
to  all  decrees,  orders  or  rules,  made  by  the  courts  of 
equity  and  of  common  law,  or  in  matters  of  bankruptcy 
or  lunacy  (a). 


it)  stats.  1  A  2  Vict.  c.  110,  g. 
19;  2  48  Vict,  c.  11,  a.  8  ;  IS  A 
19  Vict.  c.  15,  8.  10;  Sug.  V.  A 
P.  6Z0  etseq.,  14th  ed. 

(1*)  Stat.  2  A  8  Vict.  c.  11,  s.  4. 

(x)  Slat  18  A  19  Vict.  c.  16, 
8.  6. 

(y)  SUtB.  8  A  4  Vict.  c.  82,  s. 
2;  18  A  19  Vict.  c.  15,  88.  4,  5. 
But  the  judgment  creditor  did  not, 
bj  omitting  to  re-re^ster,  necea- 
mlHIy  lose  his  priority,  if  once 
obtamed,  over  subsequent  judg- 
ments, though  duly  registerea; 
Btavan  v .  Th€  Earl  of  Oxford,  6 
Be  O.,   M.  A  G.    492;    Re   Lord 


Kensington,  25  Ch.  D.  527. 

(a)  Stat.  2  A  8  Vict.  c.  11,  s. 
5 ;  Lane  v.  Jacksony  20  Beav. 
585 

(a)  Stats.  1  A  2  Vict,  c,  110,  s. 
18;  2  A  3  Vict.  c.  11,  ss.  4,  5; 
8  A  4  Vict.  c.  82,  s.  2;  18  A  19 
Vict.  c.  15,  ss.  4 — 6.  See  Jones 
V.  WUliams,  11  A.  A  E.  16Y  ;  8 
M.  A  W.  849;  Doe  v.  Amey,  8  M. 
A  W.  565;  Wells  v.  CfUbs,  8 
Beav.  899;  Ihike  of  Beaufort  t. 
PhUUps,  1  De  G.  A  S.  821.  As 
to  entering  satisfaction  on  judg- 
ments, see  Stat.  28  A  24  Vici.  c. 
115,  s.  2. 
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judgments. 


Subseqnent  legislation  has,  however,  very  greatly 
modified  the  effect  of  the  enactments,  which  rendered 
a  registered  judgment  a  charge  on  lands  in  the  hands 
of  purchasers.  It  was  first  provided,  by  an  Act  passed 
on  the  23rd  of  July,  1860  (&),  that  no  judgment  to  be 
entered  up  after  the  passing  of  the  Act  should  affect 
any  land  as  to  a  hand  fide  purchaser  for  valuable  con- 
sideration, or  a  mortgagee  (whether  such  purchaser  or 
mortgagee  had  notice  or  not  of  such  judgment),  unless 
a  writ  or  other  due  process  of  execution  of  such  judg- 
ment should  have  been  issued  and  registered  against 
the  judgment  creditor's  name  {o)  in  the  Index  provided 
by  the  Act  before  the  execution  of  the  conveyance  or 
mortgage  to  him,  and  the  payment  of  the  purchase  or 
mortgage  money  by  him.  And  no  such  judgment,  nor 
any  writ  of  execution  or  other  process  thereon,  was  to 
affect  any  land  as  to  a  bond  fide  purchaser  or  mortgagee, 
although  execution  or  other  process  should  have  issued 
thereon  and  have  been  duly  registered,  unless  such 
execution  or  other  process  should  be  executed  and  put 
in  force  within  three  calendar  months  from  the  time 
when  it  was  registered.  By  a  later  Act,  passed  on  the 
29th  of  July,  1864:  (rf),  no  judgment  {e)  to  be  entered 


Becognt- 
zanoes. 


(b)  Stat.  28  A  24  Vict.  c.  88, 
SB.  1,  2. 

(c)  In  consequence  of  this  pro- 
vision it  was  still  necessary  to 
search  for  judgments  against  the 


debtor's     name    in    the    registry 
abore  referred  to. 

(rf)  Stet.   27  &  28  Vict,   c  112, 
B.  1. 


(e)  Including  registered  decrees,  orders  of  courts  of  equity  and 
bankruptcy,  and  other  orders  having  the  operation  of  a  judgment ; 
8.  2.  The  provisions  of  this  Act,  and  of  the  previous  Act  of  1860, 
also  extend  to  recognizances  and  statutes.  A  recognizance  is  an 
obligation  entered  into  before  some  court  of  record  or  magistrate 
duly  authorized,  whereby  one  acknowledges  himself  to  owe  to  the 
Queen  or  some  other  a  certain  sum,  ana  conditioned  to  be  void  on 
the  happening  of  a  particular  event,  al.  If  he  or  some  other  appear  in 
court  when  required,  seep  the  peace  or  pay  a  debt.  Before  the  Act 
of  1860,  recognizances  duly  enrolled  Dound  all  lands  which  the 
debtor  had  at  the  time  or  after:  see  stats.  18  Edw.  I.  c.  18;  89 
Car.  II.  c.  S,  s.  18;  Bro.  Abr.  Kecognisans,  4,  7;  Bac.  Abr.  Exe- 
cution (B);  2  Black.  Comm.  841  ;  2  Wms.  Sauad.  9  a,  n.  (6);  8 
Tldd's    Practice,     1088,   9th  ed. ;    Parke,   B.,   S,  v.  £lHt,  4  Ex.  668, 
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up  after  the  passing  of  the  Act  shall  affect  any  land, 
of  whatever  tenure,  until  such  land  shall  have  been 
actually  delivered  in  execution  by  virtue  of  a  writ  of 
eleffUj  or  other  lawful  authority,  in  pursuance  of  such 
judgment.  Under  this  Act,  the  judgment  creditor  ac- 
quires no  right  in  the  judgment  debtor's  lands  until 
possession  thereof  has  been  delivered  to  him  by  the 
slieriff  under  the  writ  of  elegit  (/*),  or  until  he  has  got 
the  sheriff's  return  to  the  writ,  whereby  the  debtor's 
estate  in  the  lands  becomes  vested  in  him  ;  and  the 
priorities  of  judgment  creditors  are  determined  by  the 
dates  on  which  their  writs  were  placed  in  the  sheriff's 
hands  {g).  The  Act  required  every  writ,  by  virtue 
whereof  any  land  ahovld  have  heen  actually  delivered 
in  execution,  to  be  registered  against  the  debtor's  name, 
and  provided  that  no  other  registration  of  the  judgment 
should  be  necessary  for  any  purpose  (A).  In  1879  the 
registers  of  judgments  and  of  writs  of  execution  were 
transferred  to  the  Central  Office  of  the  Supreme  Court, 
where  all  subsequent  registrations  and  searches  were 
required  to  be  made  (i).  It  was,  however,  decided 
under  the  Act  of  1864  that  the  actual  delivery  in 
execution  of  any  land  was  not  avoided,  although  the  writ 
were  not  subsequently  registered  (J).  But  it  has  since 
been  provided  by  the  Land  Charges  Registration  and 
Searches  Act,  1888  (A),  that  every  writ  or  order  affecting 

662;    2    Wms.    Exors.,    pt.    iii.,    bk.    ii.,    ch.   ii.,   $  ii.   8.    Statutes  g^i^^^^i, 
merchant    and    staple,    and  recognizances  in  the  nature  of  a  statute  Herchant 
'Staple  were   modes   of    charging  lands   with  the  payment  of  a  debt  i^^^  Staple, 
unaer  certain  statutes,  which,  having  lonffbeen  obsolete,  were  repealed 
in  1868.     See  2  Black.  Comm.    160;    2  Wms.  Exors.  vbi  sup.;  stat. 
26  &  27  Vict.  0.  125. 

(/)  Jie  Hobton,  88  Ch.  D.  493.  Statutes,  262—274. 

(^)  Guest  V,  CowhHdg^  Railway  (J)  B»  JPbpe,  17Q.B.  D.  748.  It 
Co.j  L.  R.  6  Eq.  619;  JJatton  v.  was  considered  that  registration 
Haywood,  L.  B.  9  Ch.  229,  286;  was  chiefly  required  for  the  pur- 
ine Poptf  17  Q.  B.  D.  748,  745,  pose  of  obtaining  an  order  for  sale 
751.  under  section  4  of   the  Act;   see 

(A)  But.  27  k  28  Vict.   c.   112,  below,  p.  263. 

s.  8.  (Je)  Stat.   61  k  62  Vict.   c.   61, 

(f)  See  Williams's  Conveyancing  ss.  4,  6,  6. 
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land  (including  hereditaments  of  any  tenure)  issaed  or 
made  by  any  Court  for  the  purpose  of  enforcing  a  judg- 
ment (i),  and  every  delivery  in  execution  or  other  pro- 
ceeding taken  in  pursuance  of  any  such  writ  or  order 
shall  be  void,  as  against  a  purchaser  for  valtie  {m)  of 
the  land,  unless  the  writ  or  order  is  for  the  time  being 
duly  registered  against  the  name  of  the  person  whose 
land  is  affected,  in  the  OflBice  of  Land  Registry  (n).  Such 
registration  of  a  writ  or  order  has  the  same  effect  as 
and  makes  unnecessary  registration  thereof  in  the  Cen- 
tral Office  of  the  Supreme  Court  in  pursuance  of  any 
other  Act  (o).  Kegistration  under  this  Act  ceaees  to 
have  effect  at  the  expiration  of  five  years,  but  may  be 
renewed,  and,  if  renewed,  has  effect  for  five  years  from 
the  date  of  renewal  (/?).  Due  provision  is  made  for 
searches  in  the  register  established  by  this  Act  (2). 


Summarj  of 
^e  law  of 
judgments. 


It  appears  from  this  long  chain  of  legislation  that  a 
judgment  creditor  can  now  take  under  the  writ  of  elsffit 
all  hereditaments  belonging  to  his  debtor  at  the  time  of 
the  judgment  or  at  any  time  after;  that  judgments 
entered  up  on  (r)  or  after  the  29th  of  July,  1864,  are  not 
a  charge  on  the  debtor's  land  until  it  has  been  actually 
delivered  in  execution ;  and  that  even  actual  delivery 
in  execution  of  any  land  is  now  void  as  against  a  pur- 
chaser for  value,  unless  the  writ  be  duly  registered. 
Judgments  entered  up  between  the  23rd  of  July,  1860, 
and  the  28th  of  July,1864:,  both  inclusive,are  not  a  charge 


(I)  Including  any  order  or 
decree  baring  the  effect  of  a 
judgment,  except  an  order  made 
by  a  court  having  jurisdiction  in 
bankruptcy  in  exercise  of  that 
jurisdiction;  s.  4. 

(f7i)  Including  a  mortgagee  or 
lessee,  or  other  person  vrho  for 
valuable  consideration  takes  any 
interest  in  or  a  charge  on  land. 

(n)  The  registration  of  a  writ 
or    order  affecting   land   may  be 


vacated  pursuant  to  an  order  of 
the  High  Court  or  a  judge ;  stat. 
58  &  54  Vict.  c.  69,  s.  19. 

(o)  Sect.  5,  Bub-s.  4. 

(p)  Sect.  5,  8ub-6.  8. 

(q)  Sects.  16—17. 

(r)  Acts  of  Parliament  take 
effect  from  the  first  instant  of  the 
day  on  which  they  are  passed; 
TomUiuon  v.  Bullock,  4Q.  B.  D. 
281.     See,  too,  Sug.  V.  k  P.  580. 
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on  land,  until  a  writ  or  other  process  of  execution  be 
duly  registered  :  nor  unless  such  writ  or  process  be  put 
in  force  within  three,  months  after  registration.  But 
judgments  entered  up  before  the  23rd  of  July,  1860, 
may  still  be  a  charge  on  land  («). 

Lands  in  either  of  the  counties  palatine  of  Lancaster  Counties 

^  palatine. 

or  Durham  were  affected  both  by  judgments  of  tho 
Courts  at  Westminster,  and  also  by  judgments  of  the 
Palatine  Court  {t).  These  latter  judgments  had,  within 
the  county  palatine,  the  same  effect  as  judgments  of 
the  Courts  at  Westminster;  and  an  index  for  their 
registration  was  established  in  each  of  the  counties 
palatine,  similar  to  the  index  of  judgments  at  the 
Common  Pleas  (u).  And  by  an  Act  of  1855  (x)  it  was 
provided  that  no  judgment,  decree,  order  or  rule  o/* any 
Court  should  bind  lands  in  the  counties  palatine,  as 
against  purchasers,  mortgagees,  or  creditors,  unless  duly 
registered  and  rc-registered  in  the  Court  of  the  county 
palatine  in  which  the  lands  were  situate.  But  the  Acts 
of  18(50,  1864:  and  18SS,  altering  the  law  of  judg- 
ments (y),  apply  to  lands  in  the  counties  palatine  as 
well  as  elsewhere  in  England  (s).     Under  the  Middle- 


(«)  Before  that  date  it  was  a 
common  practice  to  enter  up 
judgment  oy  consent  as  security 
for  payment  of  a  debt ;  see 
Principles  of  the  Law  of  Personal 
Property,  141—144,  18th  ed. 
Judgments  entered  up  before  the 
23raof  July,  I860,  may  have  been 
kept  alive,  so  as  to  prevent  their 
being  barred  by  lapse  of  time,  under 
Stat.  87  k  88  Vict.  c.  57,  s.  8  (see 
Re  Tynte,  15  Ch.  D.  125),  by  pay- 
ment of  some  principal  or  interest, 
or  by  acknowledgment  in  writing 


duly  signed,  or,  it  seems,  by  due 
application  to  the  Court  for  the 
purpose.  See  Shelf  ord' s  Real  Pro- 
perty Statutes,  287,  238,  8th  ed .  ; 
Archbold's  Queen's  Bench  Prac- 
tice, 955,  14th  ed. ;  Rules  of  the 
Supreme  Court,  1888,  Order  xlii., 
rules  20—23. 

U)  2  Wms.  Saund.  194. 

(u)  Stats.  14  2  Vict.  c.  110,  s. 
21  •  18  &  14  Vict.  c.  43,  s.  24. 

(x)  Stat.  18  Si  19  Vict.  c.  15, 
ss.  2,  8. 

(y)  Ante,  pp.  248—260. 


(«)  In  1836  the  palatinate  jurisdiction  within  the  county  of  Durham, 
which  formerly  belonged  to  the  Bishop  of  Durham,  was  transferred  to 
the  Crown;  stats.  6  4  7  Will.  IV.  c.  19;  21  &  22  Vict.  c.  45.  By  the 
Judicature  Acts  of  1873—5,  the  jurisdiction  of  the  Court  of  Common 
Pleas  at  Lancaster  and  of  the  Court  of  Pleas  at  Durham  was  transferred 
to  the  High  Court  of  Justice;  and  that  of  the    Lancaster    Chancery 
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Lands  in 
Middlesex 
aud  York- 
shire. 


Judgments 
of  inferior 
courts. 


sex  and  Yorkshire  Registry  Acts  {a\  before  jadgments 
could  affect  lands  in  either  of  those  counties,  they  were 
required  to  be  registered  in  the  county  register.  But 
the  necessity  for  so  registering  judgments  appears  to 
have  been  removed  by  the  Act  of  lS64r,  depriving  sub- 
sequent judgments  of  their  lien  on  lands  (J).  Under 
the  Yorkshire  Registries  Act,  1884  (c),  however,  it 
seems  that  an  execution  creditor  should  register  his 
writ  in  Yorkshire  in  order  to  secure  undisputed  priority 
over  any  subsequent  assurance  of  the  land  {d).  Judg- 
ments of  county  courts  and  other  inferior  courts  must 
be  removed  into  the  High  Court  before  they  can  affect 
freehold  lands  (e).  And  judgments  of  the  superior  {/) 
and  of  certain  inferior  (g)  courts  in  England,  Scotland 
or  Ireland  may  now  be  rendered  as  effectual  as  judg 
ments  of  similar  courts  in  any  other  part  of  the  United 
Kingdom. 


Remedies  of 

execution 

creditor. 


Tenant  by- 


Here  we  may  advert  to  the  means  by  which  a  judg- 
ment creditor,  who  has  taken  his  debtor's  lands  in 
execution,  may  realise  his  debt.  First,  he  may  hold  the 
lands,  as  tenant  by  elegit,  until  the  debt  be  satisfied 

Court  of  Appeal  to  the  Court  of  Appeal,  which  is  a  branch  of  the 
Supreme  Court;  stats.  86  k  87  Vict.  c.  66,  ss.  16—18;  87  k  38  Vict, 
c.  88.  But  the  Courts  of  Chancery  of  the  counties  palatine  of 
Lancaster  and  Durham  still  exercise  jurisdiction;  see  stats.  18  A  14 
Vict.  c.  43;  17  &  18  Vict.  c.  82;  Hm  LongdmdaU  Cotton  Spinning  Co., 
8  Ch.  D.  150,  as  to  Lancaster;  62  k  68  Vict.  c.  47,  as  to  Durham. 
Lands  in  the  county  palatine  of  Chester,  and  in  the  principality  of 
Wales,  were  in  1830  placed  exclusively  within  the  jurisdiction  of  the 
Courts  at  Westminster,  stat.  11  Geo.  lY.kl  Will.  IV.  c.  70,  s.  14. 


(a)  Stats.  7  Anne,  c.  20,  s.  18, 
as  to  Middlesex ;  6  Anne,  c.  20, 
s.  5  (6  A  6  Anne,  c.  18,  s.  4  in 
Ruffhead)  as  to  the  West  Riding 
of  Yorkshire;  6  Anne,  c.  62,  s. 
19  (6  Anne,  c.  35,  s.  19,  in  Ruff- 
head),  as  to  the  East  Ridinff);  8 
Geo.  II.  c.  6,  s.  1,  as  to  the  r«orth 
Riding ;  see  Benhofn  v.  Keane^  8 
De  G.  F.  k  J.  818. 

(b)  Stat.  27  A  28  Vict.  c.  112, 
s.  3;  anU^  p.  248. 

(<;)  Stat.    47    A    48    Vict.   c.  64 


ss.  8,  4—6,  14, 

<(/>  See  Elphinstone  and  Clark 
on  Searches,  189—141. 

{«)  See  stats.  1  A  3  Vict.  o.  110, 
B.  22;  18  &  19  Vict.  c.  16,  8.8; 
85  k  36  Vict.  c.  86,  schedule, 
s.  9;  51  k  52  Vict.  c.  48,  s. 
151  ;  Elphinstone  and  Clark  on 
Searches,  58 — 56. 

(J )  By   Stat.   81  k  82  Vict.   c. 

\g)  By  sUt.  45  A  46  Vict.  c. 
81. 
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out  of  the  rents  and  profits  (t) ;  and  this  was  formerly 
his  only  remedy  (k).  A  tenancy  by  elegit  is  a  chattel 
real,  passing  to  the  executor  or  administrator,  not  the 
heir  (Z) ;  and  the  tenant  was  expressly  provided  by 
statute  with  the  freeholder's  remedy  for  disposses- 
sion (m).  The  Act  of  1838  enabled  the  creditor  to  take 
proceedings  to  realise  his  judgment,  as  a  charge,  in 
equity  (n).  And  he  is  now  provided  with  a  more  com- 
plete remedy  by  the  Act  of  1864  amending  the  law  of 
judgments.  Under  this  Act  (o),  every  creditor,  to  whom 
any  land  of  his  debtor  shall  have  been  actually  delivered 
in  execution  by  virtue  of  any  judgment,  and  whose  writ 
shall  have  been  duly  registered  {j>\  may  obtain  from 
the  Chancery  Division  of  the  High  Court,  upon  petition 
in  a  summary  way,  an  order  for  the  sale  of  his  debtor's 
interest  in  snch  land.  The  other  judgment  creditors,  if 
any,  are  to  be  served  with  notice  of  the  order  for  sale ; 
and  the  proceeds  of  the  sale  are  to  be  distributed 
amongst  the  persons  who  may  be  found  entitled  thereto, 
according  to  their  priorities  {q).  And  every  person 
claiming  any  interest  in  such  land  through  or  under 
the  debtor,  by  any  means  subsequent  to  the  delivery  of 
such  land  in  execution  as  aforesaid,  is  bound  by  every 
such  order  for  sale,  and  by  all  the  proceedings  conse- 
quent thereon  (r). 

Secondly,  freeholders  are  subject  to  involuntary  aliena-  Bankruptcy, 
tion  for  debt  in  the  tenant's  lifetime  in  the  case  of  his 
bankruptcy.     Bankruptcy  is  the  name  given   to  the 
judicial   proceedings,   first  introduced   by  statutes    of 

(i)  2  Inst.  896;  2  Black.  Comm.  (m)  Stat.  18  Edw.  I.  c.  18. 

161;     2    Wois.     Saund.    72,    note  (n)  AfUe^  p.  246. 

(6);    Elphinatone    and    Clark    on  (o)  SUt.   27  &  28  Vict.  c.  IIS, 

Searches,  67;  Stat.  1  &  2  Vict.  c.  s.  4. 

110.  8.  11 .  (p)  See  ante,  pp.  249,  250 

(k)  See  Neate  t.  l>uke  of  MarU  Iq)  Sect.  6. 

horough,  8  M;^.  k  Cr.  407,  417.  (r)  Sect.  6. 

(/)    Co.    Litt.   48   b;     see    ante, 
p.  25. 
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Composition 
or  arrange- 
ment. 


iDsolvencj. 


Henry  VIII.  and  Elizabeth  («),  by  which  a  man  may  be 
released  from  his  debts,  after  surrendering  all  his  pro- 
perty to  his  creditors.  By  the  Bankruptcy  Act,  1883, 
when  a  debtor  is  adjudged  bankrupt,  the  whole  of  his 
freehold,  as  well  as  his  personal  estate,  vests  in  the 
trustee  under  the  Act,  who  is  empowered  to  sell  the 
i^ame  and  divide  the  proceeds  amongst  the  creditors, 
who  have  proved  their  debts  {t).  And  where  a  debtor 
is  released  from  his  debts  by  a  composition  or  scheme  of 
arrangement  approved  by  the  Court  under  the  present 
bankruptcy  law  (t^),  all  or  any  part  of  his  property  may 
by  the  terms  of  the  composition  or  scheme  be  vested  in 
the  trustee  appointed  to  carry  out  the  same.  Debtore 
freq\iently  obtain  a  release  from  their  debts  by  private 
arrangement  with  their  creditors.  But  every  assignment 
of  property,  or  other  deed  or  agreement  of  arrangement, 
made  for  the  benefit  of  a  man's  creditors  generally 
(otherwise  than  in  pursuance  of  the  bankruptcy  law)  is 
now  void,  unless  duly  registered  in  the  Central  Office 
under  the  Deeds  of  Arrangement  Act,  1887  (v) ;  and  is 
void,  as  against  a  person  becoming  after  the  yefr  1888 
a  purchaser  for  value  of  any  land  or  hereditaments 
comprised  therein,  unless  also  duly  registered  in  the 
debtor's  name  in  the  Office  of  Land  Registry  under  the 
Land  Charges  Act  of  1888  (x).  Both  these  registers 
are  open  to  search  (y).  Before  the  Bankruptcy  Act, 
1861  {z\  which  first  rendered  non-traders,  as  well  as 
traders,  subject  to  the  bankruptcy  laws,  a  debtor  might 
also  be  divested  of  his  property  on  his  insolvency,  that 


(8)  Stats.  U  &B5  Ueo.  VIII. 
c.  4;  18  Eliz.  c.  7;  see  Williams 
on  Personal  Property,  174,  18th 
ed. 

(t)  Stat.  46  &  47  Vict.  c.  52, 
88.  20,  44,  54,  56,  58,  168;  see 
Williams  on  Personal  Property, 
196,  197,  202,  208,  207,  212,  18th 
ed 

(«)  Stat.  68  A  54  Vict.  c.  71,  a. 


8,  sub-ss.  16,  17  i 
(t>)  Stat.   50  &  51   Vict.   c.  57, 

(jc)  Stat.  51  A  52  Vict.  c.  51, 
88.  2,  4,  7—9. 

(y)  Stats.  50  A  61  Vict.  c.  67, 
8.  12;  51  A  52  Vict.  c.  51,  ss.  16, 
17. 

(2)  Stat.  24  &  25  Vict.  c.  184, 
88.  19—27,  69. 
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is,  on  his  taking  the  benefit  of  the  Acts  for  the  relief  of 
insolvent  debtors  (a) ;  in  which  event  his  whole  estate 
became  vested  in  the  assignee  under  the  Acts  for  the 
benefit  of  his  creditors  {h). 

Fee  simple  estates  are  also  subject  in  the  hands  of  the  Alienation  for 
heir  or  devisee  of  a  deceased  tenant  to  debts  of  all  kinds  death, 
contracted  by  him  in  his  lifetime.  This  liability,  too, 
has  been  established  by  very  slow  degrees  (c).  It 
appears  that,  in  the  early  periods  of  our  history,  the 
heir  of  a  deceased  person  was  bound,  to  the  extent  of 
the  inheritance  which  descended  to  him,  to  pay  such  of 
the  debts  of  his  ancestor  as  the  goods  and  chattels  of 
the  ancestor  were  not  sufficient  to  satisfy  {d).  But  the 
spiidit  of  feudalism,  which  attained  to  such  a  height  in 
the  reign  of  Edward  I.,  appears  to  have  infringed  on 
this  ancient  doctrine;  for  we  find  it  laid  down  by 
Britton,  who  wrote  in  that  reign,  that  no  one  should  be 
held  to  pay  the  debt  of  his  ancestor,  whose  heir  he  was, 
to  any  other  person  than  the  king,  unless  he  were  by 
the  deed  of  his  ancestor  especially  bound  to  do  so  {e). 
On  this  footing  the  law  of  England  lonff  continued.     It  Heirs  might 

^  .  anciently  be 

allowed  any  person,  by  any  deed  or  writing  under  seal  bound  by 
(called  a  special  contract  or  specialty)  {/)  to  bind  or  "^®*^*    ^' 
charge  his*heii*s,  as  well  as  himself,  with  the  payment 
of  any  debt,  or  the  fulfilment  of  any  contract;  in  such 
a  case  the  heir  was  iiable,  on  the  decease  of  his  ances- 


(O)  SUts.  1  &  2  Vict.  0.  110, 
88.  28  0f -M^.,  replacing  7  Geo.  IV. 
c.  57,  continuea  and  amended  by 
11  Geo.  IV.  k  1  Will.  IV.  c.  88; 
5  &  6  Vict.  c.  116;  7  &  8  Vict.  c. 
96;  10  k  11  Vict.  c.  102;  all 
repealed  br  24  &  25  Vict.  c.  184, 
8.  280,  and*  32  &  88  Vict.  c.  88,  s. 
SO.  See  Williams  on  Personal 
Property,  286,  12th  ed.;  241, 
ISthed. 

(6)  See  8tat8.  1  &  2  Vict.  c. 
110,  SB.  87,  45:  5  &  6  Vict.  c. 
116,   8.   7;   7  &  8  Vict.  c.  96,  88. 


4,    10;  10  &  11  Vict.  c.  102,  s.  6. 

(c)  See  Co.  Litt  191  a,  n.  (1), 
Ti.  9. 

(d)  Glanville,  lib.  Til.  c.  8; 
Bract.  61  a;  1  Reeves's  Hist.  Eog. 
Law,  818.      These  authorities  ap. 

Sear  to  be  express;  the  contrary 
octrine,    however,    with    an    ac- 
count of  the  reasons  for  it,  will  be 
found  in  Bac.  Abr.  tit.   Heir  and 
Ancestor  (F) . 
(«)  Britt.  64  b;  Fleta,  fo.  186. 
(/)  See  ante,  pp.  144—146. 
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tor,  to  pay  tbe  debt  or  falfil  the  contract,  to  the  value  of 
the  lands  which  had  descended  to  him  from  the  ancestor, 

Assets.  but  not  farther  (g).     The  lands   so  descended   were 

called  assets  by  descent,  from  the  French  word  assez^ 
enough,  because  the  heir  was  bound  only  so  far  as  he 
had  lands  descended  to  him  enough  or  sufficient  to 
answer  the  debt  or  contract  of  his  ancestor  (A).  If, 
however,  the  heir  was  not  expressly  named  in  such  bond 
or  contract,  he  was  nnder  no  liability  {i),  When  the 
power  of  testamentary  alienation  was  granted,  a  debtor, 
who  had  thus  bound  his  heirs,  became  enabled  to  defeat 
his  creditor,  by  devising  his  estate  by  his  will  to  some 
other  person  than  his  heir ;  and,  in  this  case,  neither 
heir  nor  devisee  was  under  any  liability  to  the  cre- 
ditor (J).  Some  debtors,  however,  impelled  by  a  sense 
of  justice  to  their  creditors,  left  their  lands  to  trustees 
in  trust  to  sell  them  for  the  payment  of  their  debts,  or, 
which  amounts  to  the  same  thing,  charged  their  lands, 
by  their  wills,  with  the  payment  of  their  debts.  The 
creditors  then  obtained  payment  by  the  bounty  of  their 
debtor;  and  the  Court  of  Chancery,  in  distributing  this 
bounty,  thought  that  "  equality  was  equity,"  and  con- 
sequently allowed  creditors  by  simple  contract  to  parti- 
cipate equally  with  those  who  had  obtained  bonds 
binding  the  heirs  of  the  deceased  {k).     In  such  a  case 

Equitable  the  lands  were  called  equitable  assets.  At  len^h  an 
Act  of  William  and  Mary  made  void  all  devises  by 
■will,  as  against  creditors  by  specialty  in  which  the  heirs 
were  bound,  but  not  farther  or  otherwise  (Z);  but 
devises  or  dispositions  of  any  lands  or  hereditaments 
for  the  payment  of  any  real  and  just  debt  or  debts 

ig)   Bao.    Abr.    tit.    Heir    and  (k)  Ftirher  ▼.  Dm,  2  Cha.  Caa. 

Ancestor  (F);  Co.  Litt.  876  b.  201;  BaiUy  v.  Ebint,  7  Ves.  819; 

ih)  2  Black.   Comm.  244;  Bac.  2Jarm.  Wills,  618,  4th  ed . 

Abr.  tit.  Heir  and  Ancestor  (1).  iJD  Stat.  8  Will,  k  Ifarj,  o.  H 

(«)  Djer,  271  a,  pi.   25;  Plow.  s.  2.  made  perpetual  bj  slat.  6  k 

457.  7  WiU.  III.  c.  14. 

ij)  Bac.  Abr.  ubi  etip. 
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were  exempted  from  the  operation  of  the  statute  {m). 
Creditors,  however,  who  had  no  specialty  binding  the 
heirs  of  their  debtor,  still  remained  without  remedy 
against  either  heir  or  devisee  ;  unless  the  debtor  chose 
of  his  own  accord  to  charge  his  lands  by  his  will  with 
the  payment  of  his  debts ;  in  which  case,  as  we  have 
seen,  all  creditors  were  equally  entitled  to  the  benefit. 
So  that,  till  the  early  part  of  the  present  century,  a 
landowner  might  incur  as  many  debts  as  he  pleased,  and 
yet  leave  behind  him  an  unencumbered  estate  in  fee 
simple,  unless  his  creditors  had  taken  proceedings  in 
his  lifetime,  or  he  had  entered  into  any  bond  or  specialty 
binding  his  heirs.  At  length,  in  1807,  the  fee  simple  Debts  of 
estates  of  deceased  traders  were  rendered  liable  to  the  traders. 
payment,  not  only  of  debts  in  which  their  heirs  were 
bound,  but  also  of  their  simple  contract  debts  (n),  or 
debts  arising  from  contracts  made  without  any  sealed 
writing  (o).  By  a  subsequent  statute  (^),  the  above 
enactments  were  consolidated  and  amended,  and  facili- 
ties were  afforded  for  the  sale  of  such  estates  of  deceased 
persons  as  were  liable  by  law,  or  by  their  own  wills, 
to  the  payment  of  their  debts.  But  notwithstanding 
the  efforts  of  a  Romilly  were  exerted  to  extend  so  just 
a  liability,  the  lands  of  all  deceased  persons,  not  traders 
at  the  time  of  their  death,  continued  exempt  from  their 
debts  by  simple  contract,  till  the  year  1833  ;  when  a 
provision,  which,  but  a  few  years  before,  had  been 
strenuously  imposed,  was  passed  without  the  least 
difficulty  (^).  All  estates  in  fee  simple,  which  theimsssiaqds 
owner  should  not  by  his  will  have  charged  with,  orHubjectto 
devised  subject  to,  the  payment  of  his  debts,  were  then  *^*  ^^^^' 
rendered  liable  to  be  administered  in  the  Court  of 
Chancery,  for  the  payment  of  all  the  just  debts  of  the 

(m)  Stat.  8  WiU.   k   Mary,  c.  (;>)  Stot.  11  Geo.  IV.  k  1  WiU. 

14,  8.  4.  IV.  c.  47. 

(»)By8Ut.  47  Geo.  III.  yc.  74.  {a)    SUt.    8  &  4  Will.   IV.   o. 

(o)    See   Williams   on   Penonal  104. 
PropertjT,  104,  18th  ed. 

W.R.P.  S 
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Former  effect 
of  a  charse 
of  debts  by 
wUl. 


All  creditors 
DOW  stand  in 
equal  degree. 


InsoWeot 
estate  of 
deceased 


deceased  owner,  as  well  debts  due  on  simple  contract  as 
on  specialty.  Bnt,  out  of  respect  to  the  ancient  law, 
the  Act  provided  that  all  creditors  by  special  contract, 
in  which  the  heirs  were  bound,  should  bo  paid  the  full 
amount  of  the  debts  due  to  them  before  any  of  the 
creditors  by  simple  contract,  or  by  specialty  in  which 
the  heirs  were  not  bound,  should  be  paid  any  part  of 
their  demands.  If,  however,  the  debtor  should  by  his 
last  will  liave  charged  his  lands  with,  or  devised  them 
subject  to,  the  payment  of  his  debts,  such  charge  was 
still  valid,  and  every  creditor,  of  whatever  kind,  had  an 
equal  right  to  participate  in  the  produce.  Hence  arose 
this  curious  result,  that  a  person  who  had  incurred  debts, 
both  by  simple  contract,  aud  by  specialty  in  which  he 
had  bound  his  heirs,  might,  by  merely  charging  his 
lands  with  the  payment  of  his  debts,  place  all  his 
creditors  on  a  level,  so  far  as  they  might  have  occasion 
to  resort  to  such  lands ;  thus  depriving  the  creditors  by 
specialty  of  that  priority  to  which  they  would  otherwise 
liave  been  entitled  (r).  This  anomaly  was  remedied  in 
1869  by  an  Act  providing  that,  in  the  administration 
of  the  estate  of  every  person  who  shall  die  on  or  after 
the  1st  of  January,  1870,  no  debt  or  liability  of  such 
person  shall  be  entitled  to  any  priority  by  reason  merely 
that  the  same  is  secured  by  an  instrument  under  seal  or 
is  otherwise  made  a  specialty  debt ;  but  all  his  creditors, 
as  well  specialty  as  simple  contract,  shall  be  treated  as 
standing  in  equal  degree,  and  be  paid  accordingly  out 
of  his  assets,  whether  such  assets  are  legal  or  equitable : 
provided  that  the  Act  shall  not  prejudice  any  lien, 
charge,  or  other  security,  to  which  any  creditor jnay  be 
entitled  for  the  payment  of  his  debt  («).  Under  the 
Bankruptcy  Act,  1883  {t),  the  estate  of  a   deceased 


(r)  See  the  Author^  s  Essay  on 
Real  Assets. 

Stot.  82  4  83  Vict.  c.  46. 
Stat.  46  k  47  Vict.  c.  52,  s. 


^'i 


125,  amended  by  stat.  58  A  54 
Vict.  c.  71,  s.  21;  see  Jie  £ak^, 
44  Ch.  D.  262. 
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debtor,  which  is  msuflScient  to  pay  all  his  debts  m  full,  debtor  may  be 

..,..  -  J.,  ,  ■!/•  administered 

may,  at  the  instance  of  a  creditor  or  by  order  of  any  in  bank- 
Court  in  which  the  estate  is  being  administered,  be™^*^^'  ' 
administered  in  bankruptcy  and  distributed  according 
to  the  law  of  bankruptcy.     In  bankruptcy,  special  and 
simple  contract  debts  are,  and  always  have  been,  on  an 
equal  footing  as  regards  payment  (u). 

To  secure  the  benefit  of  a  testamentary  charge  of  Creditor's 

remedies  after 

debts  on  real  estate,  or  of  the  Act  making  real  estate  debtor's 
assets  for  the  payment  of  debts,  a  creditor  must  take  ®*  ' 
proceedings  (a?)  under  the  equitable  jurisdiction  of  the 
Court,  now  exercisable  in  the  Chancery  Division  (y),  for 
the  administration  by  the  court  of  his  deceased  debtor's 
estate ;  when  a  sale  or  mortgage  of  the  real  estate  will 
be  decreed,  if  necessary,  to  raise  money  to  pay  the 
debt  (z),  A  creditor  by  special  contract  binding  the 
heir  has  also  the  remedy,  seldom  exercised,  of  suing 
the  heir  oi^  devisee  for  the  debt  (a).  And  any  creditor 
may  now  take  proceedings  to  have  the  insolvent  estate 
of  his  deceased  debtor  administered  in  bankruptcy. 
When  an  order  is  made  for  the  administration  in 
bankruptcy  of  a  deceased  debtor's  estate,  his  property 
(real  as  well  as  personal)  vests  in  the  oflSicial  receiver 
of  the  Court  as  trustee  thereof,  who  is  then  em- 
powered to  realise  the  same  by  sale  or  otherwise, 
and  distribute  the  proceeds  among  the  creditors  of  the 
deceased  (J). 


(u)  See  Williams  on  Personal 
Property,  214,  289, 18th  ed. 

(x)  Formerly  by  suit,  now  by 
action  or  summons;  Rules  of  the 
Supreme  Court,  1888,  Order  LV., 
rr.  8—5. 

(y)  AnUf  p.  158. 

(z)  See  Seton  on  Decrees,  801, 
805,  806,  814,  820.  848,  844, 
857,  947.  4th  ed. ;  Spctchman  t. 
Titnbrslt,  8  Sim.  258;  Richardson 
T.    HorUmy  7  Beav.   112;    Piimm 


7.  Insall,  1  Mao.  k  G.'  449 ;  BrUUh 
Mviual  Investment  Co.   v.  Smart , 
L.  R.,  10  Ch.  567;  Pricey.  Pries, 
85  Ch.  D.  297. 

(a)  See  stat.  11  Geo.  IV.  A  1 
Will.  IV,  c.  47,  ss.  2—8;  Shel- 
ford's  Real  Property  Statutes,  pp. 
468r-470,  8th  ed.;  Williams^s 
Conveyancing  Statutes,  284,  285. 

{h)  Stat.  4i  A  47  Vict.  c.  52,  s. 

8  2 


260 


OF  CORPOREAL  HEREDITAMENTS. 


Crown  debts.  The  Crown  18,  by  Koyal  prerogative  and  by  Statate, 
invested  with  various  special  privileges  for  the  recovery 
of  the  debts  due  to  it,  besides  the  ordinary  creditor's 
remedies.  Thus  a  Crown  debtor's  freeholds  in  fee 
simple,  in  the  hands  of  himself,  his  heirs  or  devisees  (c), 
may  be  seized,  as  well  as  his  body  (d)  and  goods,  in 
satisfaction  of  any  debt  due  to  the  Crown  under  process 
duly  issued  for  the  purpose  (e).  And  debts  due,  or  which 
might  have  become  due,  to  the  Crown,  from  persons 
who  were  accountants  to  the  Crown  (y ),  and  debts  of 
record  {g\  or  by  specialty  (A)  in  form  prescribed  by 
statute  (i),  due  from  other  persons  to  the  Crown  were 
formerly  binding  on  their  estates  in  fee  simple  when 
sold,  as  well  as  when  devised  by  will,  or  suffered  to 
descend  to  the  heir  at  law  (^).    Simple  contract  debts  (Q, 


Debts  of 
record. 


(e)  M.  V.  The  Fstate  of  G, 
Eaudl,  MoCleland,  105. 

{d)  See  A,G.  t.  Edmunds.  22 
L.  T.  N.  S.  667 ;  JU  SinUh,  2 
Ex    D  47 

{6)  8  Black.  Comm.  420 ;  Man- 
DiDg's  Exchequer  Practice,  pt.  i., 
bk.  i.,  2nd  ed. ;  Chitty  oa  the 
PrerogatiTes  of  the  Crown,  ch, 
xii. ;  Stat.  28  k  29  Vict.  c.  104, 
as.  47,  51. 

(/)  Stats.  13  Eliz.  c.  4;  25 
Geo.  III.  c.  85;  Co.  Litt.  191  a, 
n.  (1),  vi.  9.  209  a,  n.  (1);  Sug. 
V.  k  P.  544,  14th  ed. 

{a)  These  are  debts  appearing 
to  be  due  bj  matter  of  record  ;  that 
is,  by  the  evidence  of  anj  court  of 
record^  properly  a  court,  of  which 
the  proceedings  are  enrolled  or 
recorded,  and  the  records  of  which 
are  indisputable  evidence  of  its 
proceedings.  Judgment  debts  and 
recognizances  (see  antSy  p.  248) 
are  debts  of  record ;  so  are  debts 
found  to  be  due  to  the  Crown  by 
the  verdict  of  an  inquest  of  office 
held  for  the  purpose.  See  Glanv. 
▼iii.  5—11;  Bract.  156  b,  288  b, 
289 ;  Britton,  liv.  i.  ch.  1,  §$  7—12, 
ch.  28,  SI;  Co.  Litt.  117-  b, 
260  a;  Black.  Comm.  ii.  464; 
iii.     24;      Manniog's    Exchequer 


Practice,  1,  86  et  tsq.^  2nd  ed. ; 
Chitty  on  the  Prerogatives  of  the 
Crown,  265—271,  298. 

(h)  Ante,  p.  255. 

(t)  Stat.  88  Hen.  VIII.  c.  89, 
ss.  86,  87,  52  (ss.  50—56,  75  in 
Ruffhead);  see  Chitty,  Preroga- 
tives, 265,  293. 

(k)  Bv  sUts.  2  &  8  Vict.  c.  11, 
8.  10,  and  12  k  18  Vict.  c.  89,  any 
two  of  the  commissioners  of  ^e 
Treasury  were  empowered  to  certify 
that  any  lands  of  any  crown  debtor 
or  accountant  should  be  held  by 
the  purchaser  or  mortgagee  thereof 
discharged  from  all  further  claims 
of  the  Crown  in  respect  of  any 
debt  or  liability  of  the  debtor  or 
accountant  to  whom  the  lands 
belonged.  And  by  stats.  16  &  17 
Vict.  c.  107,  ss.  195—197;  28 
k  24  Vict  c.  115,  a.  1 ;  and  89  k 
40.  Vict.  c.  86,  ss.  167,  288.  a 
similar  power  was  given  to  any 
two  of  the  commissioners  or  prin- 
cipal officers,  or  the  only  commis- 
sioner or  principal  officer,  of  any 
public  department  with  respect  to 
any  crown  bond  or  other  security 
concerning  or  incident  to  any 
such  department. 

(0  Ante,  pp.  77,  78,  267. 
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however,  due  to  the  Crown  from  a  vendor  of  lands,  who 
was  no  public  accountant  to  the  Crown,  were  not  binding 
on  the  purchaser  unless  he  had  notice  of  them  (m).  But 
no  liabilities  to  the  Crown  by  record,  specialty,  or 
accountantship  incurred  after  the  3rd  of  June,  1839, 
can  affect  any  lands  as  to  purchasers  or  mortgagees 
unless  duly  registered  in  the  index  of  Crown  debtors 
and  accountants  (/i)  and  re-registered  within  the  last 
five  years  {o).  And  by  the  Crown  Suits  Act  of  1865  (/?), 
no  such  liabilities  to  the  Crown  incurred  after  the  1st 
of  November,  1865,  shall  affect  any  land  as  to  a  bond 
fide  purchaser  for  valuable  consideration  or  a  mortgagee, 
whether  he  liave  or  have  not  notice  of  the  same,  unless 
a  writ  or  process  of  execution  has  been  issued  and 
registered  in  the  Central  Office  of  the  Supreme  Court  {<]) 
before  tlie  execution  of  the  conveyance  or  mortgage, 
and  the  payment  of  the  purchase  or  mortgage  money. 
No  other  registration  of  the  writ  or  process,  or  of  the 
debt  or  liability  (if  incurred  after  the  last-mentioned 
date),  is  now  necessary  for  any  purpose  (y). 


By  a  statute  of  the  reign  of  Elizabeth,  conveyances  ConvejaDces 
of  landed  estates,  and  also  of  goods,  made  for  the  ing  credftore. 
purpose  of  delaying,  hindering  or  defrauding  creditors, 
are  void  as  against  them  ;  unless  made  upon  good^ 
which  here  means  valuable^  consideration  (5),  and  honA 
fide^  to  any  person  not  having,  at  the  time  of  the 
conveyance,  any  notice  of  such  fraud  (t).     Such  cou- 


(f»)  King  r.  Smithy  Wightw. 
54;  CoBherd  v.  A.-G.^  6  rrice, 
411,  47a— 476. 

(f»)  Stat.  2  &  8  Vict.  c.  11,  s. 
8.  This  register  was  originally  in 
the  office  of  the  Goart  oi  Common 
Pleas,  but  is  now  in  the  Central 
office  of  the  Supreme  Court;  see 
Williams's  Conveyancing  Sta- 
tutes, 264,  268. 

(o)  Stat.  22  k  28  Vict.  c.  85,  s.  22. 

\p)  Stat.    28  A  29  Vict.  c.  104, 


ss.  4,  48,  49. 

{q)  Originallr  in  the  office  of 
the  Court  of  Common  Pleas ;  see 
Williams's  Conveyancing  Sta- 
tutes, 267,  20S. 

(r)  Sect.  49. 

(*)  AntBt  p.  74. 

(0  Stat.  13  Eliz.  c.  5;  Tw^fM^s 
eas«y  3  Rep.  81  a;  1  Smith's 
Leading  Cases,  1 ;  Spencer  v. 
Slater,  4  Q.  B.  D.  18 ;  lie  Johnson, 
Golden  T.  Gillam,  20  Ch.  D.  889; 
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veyances  of  land  are,  therefore,  of  no  avail  against  the 
claim  of  a  creditor  to  take  the  land  in  execution,  or 
against  the  title  of  the  debtor's  trustee  in  bankruptcy, 
or  against  creditors  who  take  proceedings  to  secure 
payment  of  their  debts  out  of  the  debtor's  estate  after 
his  death  (t^).  Fraudulent  conveyances  of  property  are 
also  void,  as  against  the  trustee  in  bankruptcy  of  the 
conveying  party,  under  the  bankruptcy  laws  (a?).  And 
by  the  Bankruptcy  Act,  1883  (y),  any  voluntary  settle- 
ment of  property  (s)  shall,  if  the  settlor  becomes  bank- 
rupt within  two  years  after  the  settlement,  be  void 
against  the  trustee  in  the  bankruptcy,  and  shall,  if  the 
settlor  becomes  bankrupt  at  any  subsequent  time  within 
ten  years  after  the  settlement,  be  void  as  against  the 
trustee  in  the  bankruptcy,  unless  the  parties  claiming 
under  the  settlement  can  prove  that  the  settlor  was-  at 
the  time  of  making  the  settlement  able  to  pay  all  his 
debts  without  the  aid  of  the  property  comprised  in  the 
settlement,  and  that  the  interest  of  the  settlor  in  such 
property  passed  to  the  trustee  of  such  settlement  on 
the  execution  thereof  (a). 


Alienation  of 
estate  tail  for 
debt. 


With  regard  to  the  alienation  of  an  estate  tail  for 
debt,  under  the  old  law  of  judgments  (5),  lands  held  for 
an  estate  tail  could  not  be  seized  under  a  writ  of  elegit 
for  a  longer  time  than  the  life  of  the  tenant  in  tail, 
against  whom  judgment  for  debt  or  damages  had  been 
recovered  {c).     But  by   the   Act  of   1838,   extending 


EaUfax  Joint  Stock  Banking 
Co.  V.  OUdhill,  1891,  1  Ch.  81. 

{u)  RicharcUon  v.  SmaUwood^ 
Jac.  r>52. 

(x)  See  Principles  of  the  Law  of 
Personal  Property,  178,  182,  18th 
ed.;  1  Smith  s  Leading  Gases,  26 
29  9th  ed. 

{y)  Stat.  46  k  47  Vict.  c.  62,  s. 
47,  replacing  82  k  88  Vict.  c.  71, 
8.  91,  avoiding  similar  settlements 
by  traders. 

(z)  Including     any    conveyance 


or  transfer  of  property,  but  except- 
ing settlements  on  the  settlor's  wife 
or  children  of  property  accrued  to 
him  after  marriage  in  right  of  his 
wife. 

(a)  Ex  parte  HuxtabU^  He  Coni- 
beer,  2  Ch.  D.  64;  ex  parte  Hill- 
fnan^  He  Pumfrey^  10  Ch.  D. 
622 ;  ex  parte  Hueeell,  Be  BuUer- 
woHK  19  Ch.  D.  5S8;  He  Brigge 
and  Spieer,  1891,  2  Ch.  127. 

(6)  Ante,  pp.  244—246. 

{e)  Anderson* 8  case,    7   Rep.  21. 
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creditors'  remedies,  judgment  debts  {d)  were  made  Judgment 

binding  on  the  lands  of  the  debtor,  as  against  the  issue 

of  his  body,  and  also  as  against  all  other  persons  whom 

he  might,  without  the  assent  of  any  other  person,  cut 

off  and  debar  from  any  remainder  or  reversion  (e).     As 

we  have  seen,  no  judgment  entered  up  on  or  after  the 

29th  of  July,  1864,  can  affect  any  land,  until  the  land 

has  been  actually  delivered  in  execution ;  and  actual 

delivery  in  execution  is  void,  as  against   purchasers, 

unless  the  writ  be  duly  registered  {/),     An  estate  tail  Bankruptcy 

may  also  be  barred  and  disposed  of  on  the  bankruptcy  tail. 

of  a  tenant  in  tail,  for  the  benefit  of  his  creditors,  to 

the  same  extent  as  he  might  have  barred  or  disposed 

of  it  for  his  own  benefit  (g).     But  if  a  tenant  in  tail 

die  before  any  judgment  against  him  has  affected  his 

lands,  and  without  having  been  adjudged  bankrupt  (A), 

the  entailed  lands  will  no  longer  be  subject  to  his  debts, 

except  certain  Crown  debts  (i).      For,  by  a  Statute  of 

Henry  VIII.  (A),  estates  tail  are  charged,  in  the  hands 

of  the  heir,  with  debts  due  from  his  ancestor  to  the 

Crown  by  judgment,  recognizance,  obligation  or  other 

specialty  (Z),  although  the  heir  shall  not  be  comprised 

therein.     And  all  arrears  and  debts  due  to  the  Crown, 

by  accountants  to  the  Crown,    whose  yearly  or  total 

receipts  exceed  three  hundred  pounds,  were,  by  a  Statute 

of  Elizabeth  (7/2.),  placed  on  the  same  footing. 

A  life  estate  is  liable  during  'the  tenant's  life  to   be  involuntary' 
taken  to  satisfy  any  judgment  debt  of  his,  in  the  same  ufe  estate. 

Id)  See  ante,  p.  247.  74,  s.  65. 

(«)  Stat.  1   &  2  Vict.  c.  110,8.  (»)    1    Rolle    Abr.    841    (F);     7 

13.      See    Lewis  v.  Duncombe^  20  Rep.  21. 

Beav.   898;    Sug.    V.    &    P.    526,  ,    (ife)  83  Hen.  VIII.    c.   89,  b.  52 

Hth  ed.  (s.  76  in  Ruffhead) ;    Chittj  on  the 

(/)  AnU^  pp.  248—250.  Prerogative  of  the  Crown,  299. 

{g)  SUts.  8  4  4  Will.  IV.  c.  74,  (I)  Ante,  pp.  248,  255. 

B8.   56—73;    46  &  47  Vict.  c.  52,  (m)  Stat.  18  Eliz.  c.  4:  and  see 

a.  56,  sub-a.  5.  25    Geo.    III.    c.  85  ;  Chittj,  Pre- 

(A)  See  Stat.  3^4  Will.  IV.  c.  rogative,  294,  295. 
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manner  as  an  estate  in  fee  simple  {n).  And  it  is  simi- 
larly' liable  to  vest  in  the  creditors'  trustee  on  bis  bank- 
ruptcy (o).  But  it  is  not  in  any  way  subject  to  the 
tenant's  debts  after  his  death.  Determinable  life  estates 
are  not  subject  to  the  tenant's  debts  after  their  deter- 
Esutes/mr  miuation  (/?).  Estates  pur  autre  vie  are  liable  to 
autre  v%€.  alienation  for  debt  in  the  tenant's  lifetime  in  the  same 
manner  as  other  freehold  estates  (^) ;  and  after  his  death, 
they  continue  liable  to  his  debts  during  the  remainder 
of  the  life  of  the  cestui  que  vie  (r). 

Jad^ment  Judgment  creditors  have  the  following  rights  against 

rights  against  their  debtors'  equitable  or  trust  estates : — (1)  They  may 
trust  estates.  ^^  statute  take  lands  and  hereditaments  held  on  a  simple 
trust  (s)  for  the  debtor  under  the  writ  of  elegit.  This 
remedy  was  first  given  by  the  Statute  of  Frauds  {t\  and 
was  enlarged  by  the  Act  of  1838  extending  creditors' 
remedies.  By  this  Act,  -execution  may  be  delivered 
under  the  writ  of  elegit  of  all  such  lands  and  heredita- 

(n)  Ante,  pp.  244—250.  (O)  Ante,  pp.  244— 

(o)  Ante,  p.  264.  (r)  Ante,  p.  127. 

(p)  See  ante,  pp.  78,  79,  128,  124.  («)  AnU,  p.  170. 

it)  Stat.  29  Car.  II.  c.  8,  s.  10,  which  empowered  the  sheriff  to 
deliver  execution  unto  the  judgment  creditor  of  all  such  lands  and 
hereditaments  as  any  other  person  or  persons  should  be  seised  or 
possessed  of  in  trutt  for  the  judgment  debtor,  like  as  the  sheriff 
might  have  done  if  the  judgment  debtor  had  been  seised  of  such  lands 
or  hereditaments  of  such  estate  as  they  be  seised  of  in  trust  for 
him  at  the  time  of  execution  sued.  This  enactment  was  evidently 
copied  from  a  similar  provision  made  by  stat.  19  Hen.  VII.  o.  15, 
respecting  lands  of  which  others  were  seised  to  the  use  of  a  judgment 
debtor;  which  statute  of  course  became  inoperative  when  uses  were, 
by  the  Statute  of  Uses,  turned  into  estates  at  law.  The  construction 
placed  upon  this  enactment  of  the  Statute  of  Frauds  was  more  favour- 
able to  purchasers  than  that  placed  on  stat.  18  Edw.  I.  o.  18, 
ante,  p.  244.  For  it  was  held  that  although  the  trustee  might  have 
been  seised  in  trust  for  the  debtor  at  the  time  of  obtaining  the  judg- 
ment, yet  if  he  had  conveyed  away  the  lands  to  a  purchaser  before 
execution  was  actually  sued  out  on  the  judgment,  the  lands  could  not 
afterwards  be  taken;  because  the  trustee  was  not,  in  the  words  of  the 
statute,  seised  in  trust  for  the  debtor  at  the  time  of  eJceettOon  tued; 
Hunt  V.  Colee,  Com.  226;  Harrie  v.  Pugh,  4  Biug.  885;  12  J.  B. 
Moore,  677.  Bat  stat.  1  A  2  Vict.  c.  110,  deprived  purchasers  of  this 
advantage. 
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ments  as  the  perBon  against  whom  execution  is  sued,  or 
any  person  in  trust  far  hvm^  shall  have  been  seised  or 
possessed  at  the  time  of  entering  up  the  judgment  or  at 
any  time  afterwards  (w).  (2)  Judgment  creditore  may  Equitable 
obtain  what  is  called  equitable  execution.  This  origi- 
nated in  the  relief  which  the  Court  of  Chancery  used 
to  give  to  a  judgment  creditor,  who  had  sued  out  a  writ 
of  degit  to  take  the  debtor's  land  at  law,  but  was  pre- 
vented from  executing  it  by  the  fact  that  the  legal 
estate  was  outstanding  in  some  other,  who  wa6  not 
trustee  for  the  debtor  simply  (»).  In  such  cases,  the 
creditor  might  have  obtained  the  appointment  by  the 
Court  of  a  receiver  of  the  rents  and  profits  of  the 
debtor's  equitable  estate  in  the  land  (y).  The  juris- 
diction of  the  present  High  Court  of  Justice  {z)  to 
appoint  a  receiver  was  enlarged  by  the  Judicature 
Acts  (a).  And  now  it  appears  that  a  judgment  creditor 
may  obtain  equitable  execution  by  means  of  an  order 
for  the  appointment  of  a  receiver  of  the  profits  of  his 
debtor's  interest  in  land,  whenever  there  are  circum- 
stances to  hinder  the  convenient  operation  of  his  legal 
remedy  by  elegit  (5) ;  and  there  is  no  necessity  for  him 
to  sue  out  an  elegit  in  the  first  instance  {c). 

As  judgments  were  enforceable  in  equity  under  the  How  far 
old  law,  they  were  regarded  as  charges  in  equity  upon  Jha^8°upo'n° 
equitable  estates  in  land,  and  therefore  binding  upon  all®2t"a**^*® 
who  succeeded  to  the  judgment  debtor's  estate,  except 
those  who  took  it  as  purchaser  for  value  without  notice 

(t«)  SUt.    1    A    2    Vict.    c.    110,  (a)  Stat.  86    k    87    Vict.    c.    66, 

B.  11.  s.  25,  sub-s.  8. 

(a;)    JStaU    t.     Dukt    of    Marl-  (ft)    Anglo-Italian       Bank     v. 

borough,   8    My.*  A  Cr.  407;    Mit-  Davies,  9  Ch.  D.  275;    Smtth  v. 

ford   on   Pleading,    126   (148,   5th  Oowell,  6    Q.  B.   D.   75;    Salt  t. 

ed.);  Lewin  on  Trusts,  797  etseq..  Cooper ,  16  Ch.  D.  544;   Be  B>pe, 

8th  ed.  17   Q.   B.   D.  748;    lie   ShepTuird, 

(y)  19  Vea.  688 ;  2  Swanst.  187,  48  Ch.  D.  181 ;  Z&vaeteur  v.  J/o^m, 

155;  Daniell,   Ch.  Pr.  1568,  1564,  <k  £arry,  1891,  2  Q.  B.  78. 

5th  ed.  (e)  M  parte    JEvans,    lU    Wat- 

(0)  AnU,  p.  157.  hine,  18  Ch.  D.  252. 
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of  the  judgment  (d).    The  Act  of  1838  for  extending 
creditors'  remedies  expressly  made  judgments  a  charge 
on  all  hereditaments  to  which  the  judgment  debtor 
should  at  the  time  of  entering  up  judgment,  or  at  anj 
time  afterwards,  be  entitled  for  any  estate  or  interest 
whatever  at  law  or  in  equity  (/*).  But,  as  we  have  seen, 
under  this  Act  purchasers  were  not  to  be  affected  by 
judgments,  unless  duly  registered  {g).  The  Acts  of  1839 
and  1860,  before  referred  to  (A),  further  protected  pur- 
chasers of  equitable  as  well  as  legal  estates  {i).     And 
now,  under  the  Act  of  1864,  no  subsequent  judgment 
shall  affect  any  land,  until  such  land  shall  have  been 
actually  delivered  in  execution  by  virtue  of  a  writ  of 
deffitj  or  other  lawful  authority  {k).     It  is  held  under 
this  Act  that  an  equitable  interest  in  land  is  actually 
delivered  in  execution,  when  the  judgment  creditor  has 
obtained  an  order  for  the  appointment  of  a  receiver ; 
and  he  has  no  charge  until  then  (Z).      As  we  have  seen, 
since  1888,  it  has  been  further  requisite  to  register  the 
writ  or  order  enforcing  a  judgment  in  the  oflSce  of  Land 
Kegistry ;  or  else  it  will  be  void  as  against  purchasers 
for  value  (m). 

Bankrnptcj  of  Equitable  estates  are  liable  to  involuntary  alienation 
Ms^t  que  ^^  ^j^^  bankruptcy  of  the  person  entitled  thereto,  in  the 
—  of  trustee  8^^^®  manner  as  his  estates  at  law  (n).  But  on  the 
bankruptcy  of  a  trustee,  the  legal  estate  in  any  pro- 
perty, of  which  he  is  trustee  for  any  other  person,  does 
not  pass  to  the  trustee  for  his  creditors,  but  remains 
vested  in  him  (o). 

id)  Sug.  V.  A  P.  518,  14tb  ed. ;  9    Ch.   229;    and    cases    cited   in 

Lewin    on    Trusts,    797—808,    8th  notes  (b)  ie)  to  p.  265,  ante. 

ed. ;  ante,  p.  170.  (m)  Ante,  pp.  249,  260. 

(/)  Stat.  1  &  2  Vict.  c.  110,  g.  (n)  AnU,  p.  254. 

18 ;  arUe,  p.  246.  (<?)  Stat.   46  k   47    Vict.   c.  62, 

ig)  Sect.  19;  an^.  p.  246.  ss.   20,  44,   168.     The    same   rule 

(A)  Ante^  pp.  247,  248.  was  formerly  applied  to  cases  of 

ii)  Sug.  V.  &  P.  685,  14th  ed.  insolvency;    Sims  r.    Thomas^  12 

(k)  AnU,  p.  249.  A.  k  £.  686. 

it)  BaUon  t.    Haywood^  L.   R., 
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Trast  estates  in  fee  simple  are  also  liable,  like  estates  Liabiutj  of 
at  law,  to  alienation  for  the  payment  of  the  owner's  after  death. 
debts  after  his  death.     By  the  Statute  of  Frauds  it  was  The  statute 

ana 

provided,  that  if  any  cestui  que  trust  should  die,  leaving  ""  *' 
a  trust  in  fee  simple  to  descend  to  his  heir,  such  trust 
should  be  assets  by  descent,  and  the  heir  should  be 
chargeable  with  the  obligation  of  his  ancestors  for  and 
by  reason  of  such  assets,  as  fully  as  he  might  have  been 
if  the  estate  in  law  had  descended  to  him  in  possession 
in  like  manner  as  the  trust  descended  {p).  And  the  Subseqaent 
subsequent  statutes  to  which  we  have  before  referred, 
for  preventing  the  debtor  from  defeating  his  bond 
creditor  by  his  will,  and  for  rendering  the  estates  of  all 
persons  liable  on  their  decease  to  the  payment  of  their 
just  debts  of  every  kind,  apply  as  well  to  equitable  or 
trust  estates  as  to  estates  at  law  {q). 


statutes. 


Trust  estates  are  subject  to  debts  due  to  the  Crown  Crown  debts, 
in  the  same  manner  and  to  the  same  extent  as  estates 
at  law  {r).     And  in  the  case  of  equitable  estates  tail 
and  for  life,  the  liability  for  the  owner's  debts  is  similar 
to  that  attached  to  the  like  estates  at  law  (s). 

In  connection  with  creditors'  rights  against  purchasers  Lis  pendens, 
of  land,  it  may  be  mentioned  that  actions  at  law  or  in 
equity  respecting  lands  will  bind  a  purchaser,  as  well  as 
the  tenant's  heir  or  devisee;  that  is,  he  must  abide  by  the 
result,  although  he  may  be  ignorant  that  any  such  pro- 
ceedings are  depending  {t).   A  provision  has  accordingly 


(p)  SUt.  29  Car.  II.  c.  8,  s.  10. 
Betore  this  provision  the  Court  of 
Chancery  had  refused  to  give  the 
bond  creditor  unv  relief.  Bennet 
T.  Box,  1  Oh.  'Ca.  12;  Prat  v. 
CoUy  ib,  128.  These  decisions,  in 
all  probability,  gave  rise  to  the 
above  enactment.  See  1  Wm. 
Black.  159;  1  Sand.  Uses,  276 
(289,  5th  ed.). 

iq)  Stats.  8  Will.  A  Mary.  c.  14, 
s.  2:  47  Geo.  III.  c.  74;  11 
Geo.  IV.  &   1  Will.   IV.  c.  47; 


8  &  4  Will.  IV  c.  104 :  82  A  83 
Vict.  c.  46;  46  A  47  Vict.  c.  52, 
s.  125:  ante,  pp.  256—258. 

(r)  The  King  v.  Smith,  Sug.  V. 
AP.,  Appx.  No.  15,  p.  1098.  11th 
ed. ;  Chitty  on  the  Prerogative  of 
the  Grown,  296. 

(«)  Sug.  V.  &  P.  524,  538,  14th 
ed. 

(t)  Co.  Litt.  844  b;  Anon.,  1 
Vern.  818;  Hiem  v.  Mill,  13  Ves. 
120;  8  Prest.  Abst.  854;  Bellamy 
V.  SabiM,  1  De  G.  &  J.,  666 
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been  made  for  the  registration  of  every  lis  pendens  / 
and  no  lis  pendens  binds  a  parchaser  or  mortgagee 
withoat  express  notice  thereof,  nnless  and  nntil  it  is 
dnly  registered ;  and  the  registration  to  be  binding 
must  be  repeated  every  five  years  {u).  This  registration 
is  now  made  in  the  Central  Office  of  the  Supreme 
Court  (a?). 


Searches. 


Official 
searches. 


Certificate. 


In  consequence  of  the  above-mentioned  laws,  it  is 
the  practice  to  cause  a  search  to  be  made,  before  every 
purchase  or  mortgage  of  freeholds,  in  the  registers  of 
judgments,  writs  and  orders  afiiecting  land,  and  pending 
actions,  and  also  of  Crown  debts  and  writs  of  execution, 
if  there  be  reason  to  suppose  that  the  owner  of  the 
property  has  been  a  Crown  debtor  or  accountant  (y). 
And  if  the  search  disclose  any  registered  incumbrance 
affecting  the  land,  it  must  be  got  rid  of,  before  the  sale 
or  mortgage  can  be  safely  completed.  I3y  the  Conveyanc- 
ing Act,  1882  (3),provi8ion  is  made  for  official  searches  in 
the  Central  Office  of  the  Supreme  Court,at  the  instance  of 
purchasers  and  others,  for  entries  of  judgments,  writs  of 
execution,  lis  peridens  and  other  matters,  whereof 
entries  are  required  or  allowed  to  be  made  in  that 
office  by  any  statute  {a) ;  and  for  making  a  certificate 
of  the  result  of  any  such  search.     And  it  is  enacted  (5), 


Registration 
may  be 
vacated. 


(«)  Stat.  2  48  Vict.  c.  11,  s.  7; 
see  IHce  v.  J^rice,  85  Ch.  D.  297 ; 
Stat.  51  &  52  Vict.  c.  51,  sa.  5,  6. 

(x)  See  Williams's  Conveyanc- 
ing Statutes,  264,  268.  By  stat. 
..0  &  81  Vict.  c.  47,  8.  2,  the 
(Jourt  before  whom  the  property 
sought  to  be  bound  is  in  litigation 
is  empowered,  on  the  determina- 
tion of  the  lU  pendens^  or  during 
its  pendency  ii  satisfied  that  the 
litigation  is  not  prosecuted  bond 
fide^  to  order  the  registration  to 
be  vacated  without  the  consent  of 
the  party  by  whom  the  li»  peneteru 
was  registered . 

(y)  ArUe,     pp.    246—250,    261, 


267.  See  Sug.  V.  &  P.  687,  588, 
648,  14th  ed.;  1  Dart,  V.  A  P. 
523,  524,  557,  562,  664,  6th  ed.; 
Elphinstone  k  Clark  on  Searches, 
60,  88,  98,  147,  et  seg,,  and  Ap- 
pendix on  Land  Charges  Act  of 
1888,  pp.  17,  18. 

(«)  Stat.  45  &  46  Vict.  c.  89, 
s.  2;  and  rule  thereunder  ;  Wil- 
liams's Conveyancing  Statutes, 
262-274,  479-488. 

(a)  Williams's  Conveyancing 
Statutes,  268—270. 

(J)  Stat.  45  &  46  Vict  c.  39, 
s.  2,  sub-s.  8 ;  as  to  the  effect  of 
which  see  Elphinstone  &  Clark  on 
Searches,  166— 16B. 
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that,  in  favour  of  a  parchaser  (c),  as  against  persons 
interested  under  or  in  respect  of  judgments  or  other 
matters,  whereof  entries  are  required  or  allowed  to 
be  made  as  aforesaid,  the  certificate,  according  to  the 
tenour  thereof,  shall  be  conclusive,  aflSrmatively  or 
negatively,  as  the  case  may  be.  These  provisions  now 
apply  to  the  registers  established  by  the  Land  Charges 
Act  of  1888  id). 

((?)    In  this   Act   purchaser    in-  or  deals  with  property  j    sect.   1, 

eludes  a  lessee   or  mortgagee,   or  suh-s.  4(ii). 

an  intending  purchaser,  lessee,  or  {d)  Stat.  51   &  62  Vict.   c.   61,                          ' 

mortgagee,  or  other  person,  who,  s.  17;  ante^  pp.  121,  249,  260. 
for  valuable   consideration,   takes 
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CHAPTER  XII. 

OP  PERSONAL  CAPACITY. 

It  has  been  mentioned  (a)  that  a  tenant  of  lands 
may  be  prevented  by  personal  incapacity  from  exer- 
cising the  right  of  alienation,  which  is  now  regarded 
as  inherent  in  ownership  (J).  Let  us  now  consider 
what  persons  have  the  legal  capacity  to  purchase,  hold 
and  dispose  of  an  estate  in  land ;  the  word  purchase 
being  here  used  in  its  legal  meaning  (c),  which  includes 
the  acquisition  of  land  under  a  will  or  a  voluntary 
conveyance,  as  well  as  on  a  sale.  It  should  be  noted 
that  capacity  so  to  purchase  lands  merely  indicates 
that  a  conveyance  of  land  to  the  person  capable  will 
give  him  the  legal  estate  therein :  it  does  not  include 
capacity  to  huy  land,  in  the  common  sense  of  the 
word.  That  ia  a  matter  depending  on  capacity  to 
contract.  It  will  therefore  be  useful  to  inquire 
as  well,  what  persons  may  contract  with  regard  to 
land. 

Persons  Persons  are  either  natural — men,  women  and  children 

artificial.  — or  artificial,  as  corporations.  All  natural  persons, 
including  infants,  lunatics,  married  women,  convicts 
and,  at  the  present  day  (^),  aliens,  are  capable  of  pur- 
chasing and  holding  lands.  And,  as  a  general  rule, 
any  natural  person  may  dispose  freely  of  the  land  he 
holds  (tf),  and  may  contract  with  regard  to  land.      To 

(a)  AnU,  p.  72.  {d)  By  sUt.  88  Vict.  c.  14,  a.  2. 

(JWn^,  pp.  7,  78. 141.  (0  Co.   Litt.  2.   8,  42   b;    anU, 


(b)  AnU,  pp.  7,  78.  ] 

(c)  AnUy  pp.  65,  208. 


pp.  69,  70,  85,  101.  112. 
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this  rale  there  are  exceptions  in  the  case  of  infants, 
persons  of  unsonnd  mind,  drunken  persons,  married 
women,  and  convicts.  Corporations  may  purchase  ^ 
lands  (y ) :  but  their  capacity  for  holding  or  disposing  of 
them  is  restricted  by  laws,  which  have  no  application  to 
natural  persons. 

All  persons  under  the  age  of  twenty-one  years  are  infanta, 
infants  in  law  (g).  The  purchase  of  land  by  an  infant 
is  voidable  at  his  option ;  that  is,  he  may  disagree 
thereto  within  a  reasonable  time  after  coming  of  age, 
and  so  may  his  heir,  if  he  die  while  the  purchase  is 
still  voidable :  but  it  remains  good  until  set  aside  (A). 
And  the  conveyance  of  land  by  an  infant  is,  as  a  rule, 
similarly  voidable  (i).  But,  as  we  have  seen,  an  infant 
under  the  custom  of  gavelkind  may  make  a  valid 
conveyance  by  feoffment  {k).  And  by  an  Act  of  1865  (Z), 
every  infant  not  nnder  twenty  if  a  male,  and  not  under 
seventeen  if  a  female,  is  empowered  to  make,  in  con 
templation  of  marriage,  a  valid  and  binding  settle- 
ment of  any  property,  whether  real  or  personal,  with 
the  sanction  of  the  Chancery  Division  of  the  High 
Court.  There  are  also  other  cases  in  which  infants  are 
specially  empowered  by  statute  to  convey  land,  though 
for  the  benefit  of  others  rather  than  of  themselves  (m). 
An  infant's  capacity  to  contract  with  regard  to  land  is 
determined  by  the  general  rule  of  common  law  that 
infants'  contracts  are  voidable  at  their  option  (n). 


J. 


[/)  Co.  Litt.  2  b. 

(g)  Litt.  8.  259;  Co.  Litt.  2  b, 
78  b,  171  b. 

(A)  Co.  Litt.  2  b;  Birkenhead, 
<jbe.  Railway  Co,  y.  PileheTf  5  Ex. 
128—128;  1  Dart.  V.  &  P.  29, 
80.  6th  ed. 

(t)  2  Black.  Comm.  291 ;  Bac. 
Abr.  Infancy  and  Ase  (I.  8); 
Zouch  ▼.  InrtorUf  8  Burr.'  1794; 
AlUn  T.  AlUn,  2  Dm.  k  War. 
807,  888,  846. 


(k)  Ante,  pp.  55,  199. 

(l)  Stat.  18  A  19  Vict.  c.  48, 
extended  to  the  Court  of  Chancery 
in  Ireland  by  stat.  28  &  24  Vict, 
c.  88;  Jie  Dalton,  6  De  G.  M.  A 
G.  201. 

(«i)  See  1  Dart,  V.  &  P.  8, 
847,  n.  {k\  6th  ed.  ;  stat.  11 
Geo.  IV.  &  1  Will.  IV.  c.  65,  aa. 
12,  16,  81. 

(n)  See  Pollock  on  Contracts, 
eh.  ii.,  pp.  62  et  Mq.,  6th  ed. 
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Infants* 
guardians. 


During  an  infantas  minority  his  guardian  in  socage  (o) 
or  by  statute  is  entitled  to  the  custody  of  his  estate,  to 
be  used  for  his  benefit  (p).  Guardians  by,  statute  are 
so  called  because  their  authority  was  established  by  the 
Statute  of  Charles  II.  abolishing  military  tenures  (q). 
For  when  this  Act  took  away  the  right  of  wardship  of 
infant  tenants  from  the  lords  (r),  it  gave  to  the  father 
the  right  of  appointing  guardians,  by  deed  or  will,  to 
any  child  of  his,  who  should  be  under  age  and  un- 
married at  his  death  (s).  The  guardian  so  appointed 
has  the  custody  and  tuition  of  the  child,  while  remaining 
under  the  age  of  twenty-one  years,  or  for  any  shorter 
time  appointed ;  he  also  has  a  right  to  receive  the  rents 
of  the  child's  lands  for  the  use  of  'the  child,  to  whom, 
like  a  guardian  in  socage,  he  is  accountable  when  the 
child  comes  of  age  {t).  And  now,  by  the  Guardianship 
of  Infants  Act,  1886  (w),  on  the  death  of  the  father  of 
an  infant,  the  mother  shall  be  the  guardian,  either  alone 
or  jointly  with  any  guardian  appointed  by  the  father 
or  the  Court.  The  mother  of  an  infant  is,  by  the  same 
Act,  empowered  {x)  by  deed  or  will  to  appoint  guardians 
to  act  after  her  own  and  the  father's  death ;  and  where 


t 


fo)  Ante^  p.  48. 

[p)  Bac.  Abr.  Guardian  (A). 
As   to    the  duties  and  powers  of 

?;uardian8,  see  Simpson  on  In- 
ants. 

(q)  AnUy  p.  51. 

(r)  Ante^  pp.  45,  51. 

(«)  Stat.  12  Oar.  11.  c.  24,  s.  8; 
see  Morgan  v.  Jiatchdl^  19  Bear. 
86.  This  power  was  given  whether 
the  father  were  under  or  over  the 
age  of  twenty-one.  But  it  seems 
that  the  father,  if  under  age,  can- 
not now  appoint  a  guardian  by 
will;  for  tne  Wills  Act  enacts 
that  no  will  made  by  any  person 
under  the  age  of  twenty-one  years 
shall  be  valid;  stat.  7  Will.  IV.  k 
1  Vict.  c.  26,  8.  7 ;  1  Jarm. 
Wills,  44,  4th  ed. 

(0  Stat.  12  Car.  II.  c.  24,  ss.  8, 
9;  Mathew  v.  Briae^  14  Beav. 
841.     If    an  infant  be  entitled  to 


the  possession  of  land  under  an 
instrument  coming  into  operation 
after  the  year  1881,  the  Convey- 
ancing Act,  1881,  stat.  44  &  45 
Vict.  c.  41,  8.  42,  giyes  powers  of 
entry  upon  and  management  of 
the  infant's  land  during  minority 
to  the  trustees  appointed  for  thia 
purpose  in  such  mstrument,  or  by 
the  Court  on  the  application  of 
the  infant's  guardian  or  next 
friend ;  see  Wilnams's  Conveyanc- 
ing Statutes,  203—210. 

(«)  Stat.  49  k  50  Vict  c.  27, 
s.  1. 

(x)  Sect.  8.  A  guardian  could 
not  previously  be  appointed  by 
any  one  but  tne  father  ;  Exparie 
Edwards,  8  Atk.  519  ;  Bac. 
Abr  Guardian  (A)  8.  See  also 
Hargrave's  notes  to  Co.  Lltt, 
88  b. 
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guardians  are  appointed  by  both  parents  they  shall  act 
jointly.  Every  gaardian  under  this  Act  has  the  same 
powers  over  the  estate  and  person  of  an  infant  as  any 
guardian  appointed  under  Statute  12  Car.  II.  c.  24  (y)» 
Where  not  ousted  by  the  effect  of  these  enactments^ 
the  old  law  of  wardship  in  socage  still  remains  {z)^ 
Under  the  general  jurisdiction  of  the  Court  of 
Chancery  (a),  now  exercisable  in  the  Chancery  Division, 
of  the  High  Court  (J),  guardians  both  of  the  person  and 
of  the  estate  of  an  infant  may  be  appointed  by  the 
Court,  and  the  action  of  testamentary  and  other 
guardians  controlled*  (c).  By  the  Settled  Land  Act, 
1882  (c?),  the  powers  of  leasing  and  sale  and  the  other 
powers  given  to  a  tenant  for  life  by  that  Act  may  be 
exercised  on  behalf  of  an  infant,  in  respect  of  any  land, 
to  which  he  is  in  his  own  right  entitled  in  possession, 
by  the  trustees  of  the  settlement,  if  any,  or  such  other 
person  as  the  Court  may  order. 

As  to  the  capacity  of  persons  of  unsound  mind  and  Persons  of 
drunken  persons,  the  present  law  is  this ; — The  con-  and  drunken 
tract  of  a  man  who  is  so  insane  or  drunk  as  to  be  ii2-P®"°°*- 
capable  of  understanding  its  effect,  is  voidable  at  his 
option,  if  the  other  party  knew  of  his  condition.     But 
if  the  other  contracted  with   him  in  good  faith,  and 
without  knowledge  of  or  reasonable  cause  to  suspect  his 
state  of  mind,  and  the  contract  be  partly  executed,  he 
cannot  avoid  it  {e).    The  voluntary  conveyance  of  land 


{y)  Beet.  4 ;  He  Soanlan,  40 
Ch.  D.  200. 

{z)  2  Black.  Comm.  87  ;  Cham- 
bera  on  Infancy,  52 — 68,  509 — 
514 ;  Simpson  on  Infants,  208, 
2nd  ed. 

(a)  See  Co.  Litt.  88  b,  n.  (15); 
2  Fonblanque  on  Eijuity,  226, 
note;  1  Spence,  Equitable  Jnris- 
diction,  Ch.  XIV. 

(b)  Stat.  86  ft  87  Vict.  c.  66, 
B8.  16,  84;  anUf  p.  168. 

W.R.P. 


(d)  See  notes  to  i?yr«  r.  Ooun^ 
U98  of  Shaftethwry,  2  Tudor  L.  0. 
Eq.  718,  6th  ed.;  2  Seton  on  De- 
crees, 718—726,  4th  ed.  ;  Dan. 
Oh.   Practice,   1118—1122,    6th  ed. 

{d)  Stat.  45  &  46  Vict.  c.  88, 
ss.  69,  60;  see  also  stat.  44  k 
46  Vict.  c.  41,  s.  41;  Williams's 
Converancing  Statutes,  200. 

{e)  MoUon  v.  CamrouXf  2  Ex. 
487.  4  Ex.  17;  Beavan  v.  McDon- 
nellf    9    Ex.    809;    Matthews    v. 

T 
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by  a  person  of  unsound  mind  appears  to  be  absolutely 
Yoid  (f).  But  a  conveyance  made  by  a  person  of  un- 
soimd  mind  for  a  valuable  consideration  appears  to  be 
voidable  only  on  his  part,  if  the  other  party  knew  of  bis 
mental  condition ;  and  to  be  valid*  if  the  transactioii 
were  carried  out  by  the  other  party  io  good  faith  and 
without  knowledge  of  the  insanity  {g).  The  law  appears 
to  be  the  same  of  a  drunken  person's  conveyance  of 
land  for  value:  but  it  is  questionable  whether  a  volun- 
tary conveyance  made  by  a  drunken  man  is  void;  for  it 
seems  that  he  might  confirm  it  when  sober  (A).  With 
regard  to  idiots  and  lunatics,  the  fullest  powers  of 
directing  the  management  and  administration  of  their 
property  are  by  the  Lunacy  Act,  1890  (i),  given  to  the 
CommitteeB.  Judge  in  Lunacy ;  and  the  committees  of  their  estates, 
who  are  the  persons  to  whom  the  care  of  their  estates 
is  committed,  or  such  other  persons  as  the  judge  shall 
approve,  are  empowered  to  execute  and  do  all  such 
assurances  and  things  as  may  be  directed  in  order  to 
give  effect  to  such  powers  {k).  If  a  lunatic  make  a 
voidable  contract  or  conveyance,  it  may  be  set  aside  by 
his  committee,  or  by  himself,  if  he  should  recover  his 
senses,  or  if  net,  by  his  representatives  after  his 
death  (m). 


Married 
women. 


Married  women  are  now  capable  of  disposing  of  any 


Baxter,  L.  R.,  8  Ex.  182;  Pollock 
on  Contracts,  Oh.  II.  87—94,  4th 
A  5th  ed. 

(/;  MHot  T.  Inc6,  7  De  G.  M. 
A  G.  475;  Suff.  Pow.  604,  8th  ed. 
Bat  before  l&u,  a  feoffment  with 
livery  of  seisin  made  by  a  lunatic 
was  not  void,  but  voioable;  Bac. 
Abr.  Idiots  and  Lunatics  (F.); 
Stat.  8  &  9  Vict.  o.  106,  s.  4; 
anUf  p.  142. 

(ff)  Pnee  t.  Berrington^  Mac. 
k  G.  486,  496—498  ;  ElUoi  v. 
Ince,  7  De  G.  M.  k  G.  475,  487, 
488  ;  Sug.  Pow.  605,  8th  ed. 


(A)  See  MoUou  ▼.  OamrouXf  4 
Ex.  17,  19 ;  Matthewt  v.  BaatUr, 
L.  R.,  8  Ex.  182. 

(0  Stat.  58  Vict.  c.  5,  as.  108, 
116,  €t  Mq,    These    matters  were 

Sre^ioualj  regulated  bv  stat.  16 
;  17  Vict.  c.  70,  s.  108  €t  $eq,, 
amended  br  stat.  18  A  19  Viot  c. 
18  :  &  25  A  26  Vict.  c.  86;  and 
before  that  by  stat.  11  Geo.  lY. 
k  1  Will.  IV.  c.  65. 
(*)  Stat.  58  Vict.  c.  6,  8.  124. 
Cm)  See  2  Black.  Comm.  291; 
1  Dart,   y.  k  P.  6,  81,  82,  6th  ed. 
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real  or  personal  property,  which  is  their  separate  pro- 
perty, in  the  same  manner  as  single  women :  except 
that  they  may  be  subject  in  equity  to  a  restraint  on 
alienation  during  marriage  (n).  But  wives  married 
before  the  year  1883  cannot  so  dispose  of  any  property, 
to  which  their  title  accrued  before  that  year  {o) ;  such 
property  can  only  be  disposed  of  by  them  in  accordance 
with  the  earlier  law,  which  will  be  explained  in  the 
next  chapter.  Married  women  may  now  bind  them- 
selves by  contract  in  respect  and  to  the  extent  of  their 
separate  property,  to  which  they  are  entitled  without 
restraint  on  anticipation :  but  not  otherwise  (/>).  At 
common  law,  their  contracts  were,  as  a  rule,  void  (y). 

By  the  Act  of  1870  abolishing  attainder  (r),  convicts,  Oonricts. 
or  persons  against  whom  judgment  of  death  or  penal 
servitude  has  since  the  Act  been  pronounced  or  recorded 
for  treason  or  felony,  are  incapable,  while  subject  to  the 
operation  of  the  Act,  of  alienating  or  charging  any 
property,  or  of  making  any  contract.  And  an  adminis- 
trator of  any  convict's  property  may  be  appointed,  in 
whom  all  his  real  and  personal  property  shall  vest,  to 
re- vest  in  the  convict  or  his  representatives,  on  his 
death,  bankniptcy,  completion  of  his  term  of  punish- 
ment, or  pardon  («).  But  these  disabilities  on  the  part 
of  a  convict  are  suspended  while  he  is  lawfully  at  large 
under  any  licence  (t).  Before  the  abolition  of  attainder  Attainted 
for  treason  or  felony,  persons  attainted  for  these  crimes  P®"°°*- 
could  not,  by  any  conveyance  which  they  might  make, 
defeat  the  right  to  their  estat-es,  which  their  attainder 


(n)  SUt.  45  &  46  Vict.  c.  75, 
88.  1  (8ub-8.  1),  19;  ^  IHee.  28 
Ch.  D.  709;  lie  Drummond  dt 
Daviee  Contract,  1891,  1  Ch. 
624;  866  anUf  p.  79,  and  next 
chapter. 

(p)  See  sect.  5 ;  Mtid  y.  Keidf 
81  Ch.  D.  402;  Re  Ouno,  48  Ch. 
D.  12. 

(/>)  Stat.   45  &  46  Vict.  c.  76, 


8.  1,  8ub-B.  2;  BalUtery.  Gumev, 

19  Q.  B.  D.  519;  Scott  v.  Morley, 

20  Q.  B.  D.  120;  I^ltonv,  Barri- 
son,  1891,  2Q.  B.  422. 

(q)  See  Williams's  Conyejano- 
ing  Statutes,  898—896. 

(r)  SUt.  88  k  84  Vict.  o.  28, 
ss.  6,  8 ;  anU,  p.  52. 

(8)  Sects.  7,  9, 10, 18. 

{t)  Sect.  80. 

T   2 
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gave  to  the  Crown,  or  to  the  lord,  of  whom  their  estates 
were  holden  {u). 


By  the  oommon  law,  aliens^  or  foreigners  ouder  no 
allegiance  to  the  Crown  {x)^  might  purchase  bat  were 
incapable  of  inheriting  or  holding  any  estate  in  lands. 
And  the  conveyance  of  lands  to  an  alien  was  in 
general  (y)  a  cause  of  forfeiture  to  the  Crown,  which 
might  seize  the  lands  by  virtne  of  its  prerogative  (2). 


Denixen. 


(«)  Co.  Liu.  42  b;  2  BUck.  Comm.  290;  Perkios,  tU.  GrMii,  sect  26; 
Com.  Di^.  Capacity  (D.)  6;  2  Shep.  Touch.  232;  Am  d.  GriJUkr. 
PriUhard,  5  B.  A  Ad.  765. 

{x)  Liu.  s.  198.  No  person  is  considered  an  mlien  who  is  bom 
within  the  dominions  of  the  Crown,  even  thongh  snch  person  maj  be 
the  child  of  an  alien,  unless  such  alien  should  be  the  subject  of  a 
hostile  prince;  1  Black,  Comm.  873;  Bac.  Abr.  Aliens  (A).  And  a 
person  bom  in  Scotland  after  the  accession  of  James  i.  to  the  Crown 
of  England,  was  held  to  be  a  natural-bom  subject,  and  consequently 
entitled  to  hold  lands  in  England,  although  the  two  kingdoms  had  not 
then  been  united ;  Calvin**  cote,  7  Rep.  1 ;  see  Re  Stepney  JSUdion 
PttUion^  17  Q.  B.  D.  54.  Again,  the  children  of  the  Queen's  am- 
bassadors are  natui-al-bom  subjects  bj  the  common  law;  7  Rep.  18  a. 
And  by  seyeral  Acts  of  Parliament,  the  privileges  of  natural-bom 
subjects  were  accorded  to  the  lawful  children,  though  bom  abroad,  of 
a  natural-bom  father,  and  also  to  the  gmndchildren  on  the  father's 
side  of  a  natural-boru  subjeci  ^  stats.  25  Edw.  III.  st.  2;  7  Anne,  c.  5; 
4  Geo.  II.  c.  21;  13  Geo.  111.  c.  21;  Doe  d.  Duroure  v.  Jonee,  4 
T.  R.  SCM);  ShediUn  r.  BUrick,  1  Macqueen's  H.  L.  C.  585;  FUckx. 
Webtr,  6  Hare,  51;  Re  WUllyughhy,  30  Ch.  D.  824;  see  De  Geerr. 
Stone,  22  Ch.  D.  243.  More  recently,  the  children  of  a  natural-bom 
mother,  though  born  abroad,  were  rendered  capable  of  taking  any  real 
or  personal  estate;  and  it  was  provided  that  any  woman,  who  should 
be  married  to  a  natural-born  subject  or  person  naturalized,  should  be 
taken  to  be  herself  naturalized,  and  have  all  the  rights  and  privileges 
of  a  natural-bom  subject;  stat.  7  A  8  Vict.  c.  66,  ss.  8,  16.  Any 
foreigner  might  be  made  a  denizen  by  royal  letters  patent,  and 
capable  as  such  of  holding  but  not  of  inheriting  lands,  or  might 
be  naturalized  by  Act  of  Parliament;  Co.  Litt.  2  b,  129  a;  1  Black. 
Comm.  373.  The  law  relating  to  aliens  was  generally  amended  by  the 
Naturalization  Act,  1870,  stat.  33  Vict.  c.  14,  by  which  many  of  the 
former  statutes  on  this  subject  were  repealed. 


(y)  The  common  law  allowed  an 
exception  in  the  case  of  a  house 
occupied  under  a  lease  for  years 
by  a  friendly  alien  merchant ;  Co. 
Litt.  2  b.  And  by  Stat.  7  &  8 
Vict.  c.  66,  s.  5,  a  resident  alien, 
the  subject  of  a  friendly  Ktate, 
might  hold  lands  for  any  term  not 
exceeding  twenty-one  years  for  the 
purposes  of  residence  or  business. 

(«)  But    not,    at   common   law, 


until  after  office  found;  that  is, 
after  an  inquest  of  office,  or  official 
inquisition  held  to  ascertain  the 
facts  of  the  case,  had  found  a 
verdict;  Co.  Litt.  2  b,  42  b; 
Black.  Comm.  i.  871,  872;  ii.  249. 
274,  293;  iii.  258.  Conveyance  of 
the  lands  by  the  alien  to  a  natural- 
born  subject  before  office  found 
would  not  avail  to  defeat  the 
liability  to  forfeiture,   though    in 
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And  if  lands  were  purchased  by  a  natural-born  subject 
in  trust  for  an  alien,  the  Crown  might  claim  the  benefit 
of  the  purchase  {a).  But  now  by  the  Naturalization 
Act,  1870  (J),  real  and  personal  property  of  every  de- 
Bcription  may  be  taken,  acquired,  held  and  disposed  of 
by  an  alien  in  the  same  manner  in  all  respects  as  by  a 
natural-born  British  subject;  and  a  title  to  real  and 
personal  property  of  every  description  may  be  derived 
through,  from  or  in  succession  to  an  alien  (c)  in  the 
same  manner  in  all  respects  as  through,  from  or  in 
succession  to  a  natural-born  British  subject. 

Corporations,  as  conceived  by  the  common  law,  were  corporations, 
nnder  no  incapacity  to  hold  or  dispose  of  lands.  A 
corporation,  it  may  be  explained,  is  a  fictitious  body 
invested  by  law  with  the  attributes  of  a  person,  having 
a  corporate  name  by  which  it  can  sue  and  be  sued  and 
hold  property,  but  enjoying  immortal  existence  by 
reason  of  the  perpetual  succession  of  its  members  (d) ; 
as  the  Corporation  of  London,  or  Trinity  College, 
Cambridge.  But  by  the  effect  of  the  statutes  pro- 
hibiting the  alienation  of  lands  into  mortmain  (^),  cor- 
porations are  generally  disabled  from  holding  lands 


other  respects  it  wa^  valid;  Shop. 
Touch.  282;  4  Leon.  84;  luh 
T.  Klein,  2  Mer.  481.  Stat.  22  k 
23  Vict.  c.  21,  8.  25,  abolished  the 
necessity  of  an  inquest  of  office . 

(d)  JSarrow  ▼.  Wadhin,  24 
Bear.  1;  Sharp  v.  St,  Sauv«ur, 
h.  R.,  7  Ch.  848;  oremiling 
RUUon  T.  Stordy,  8  Sm.  &  G. 
280.  But  if  lands  were  directed 
to  be  sold,  and  the  produce  gi^en 
to  an  alien,  the  Crown  had  then 
no  claim;  Du  Hourmdin  v. 
SMdan,  1  Bear.  79,  4  My.  A  Cr. 
525. 

(b)  Stat.  88  Vict.  c.  14,  s.  2. 
passed  12th  May,  1870,  and 
amended  br  stats.  88  &  84  Yict. 
0.  102,  and  85  &  86  Vict.  c.  89. 
This    Act    is    not     retrospectire; 


Sharp    y.    St.    Sauveur,    L.    R., 

7  Ch.  848. 

(c)  All  the  King's  natural-bom 
subjects  were  enabled  to  trace 
their  title  by  descent  through 
their  alien  ancestors  by  stat.  11 
&  12  Will.  III.  c.  6,  explained  by 
25  Geo.  II.  c.  89. 

(d)  10  Rep.  80  b;  1  Black. 
Comm.  467,  475;  Mayor  db  Com- 
monatty  of  Colehttttr  y.  Lowten, 
1  V.  ft  B.  226,  244—246.  Black- 
burn, J.,  Jiiehe  y.  Athbury  Rail' 
way  Carriage  Co.,  L.  R.,  9  Ex. 
224,  268;  see  Grant  on  Corpora- 
tions, 129. 

(£)  Stats.  7  Edw.  I.  at.  2;  7  & 

8  Will.  III.  c.  87:  now  repealed 
and  replaced  by  stat.  51  k  52  Vict. 
0.  42,  s.  1;  anUy  pp.  50,  72. 
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without  a  licence  from  the  Crown  to  hold  lands  in 
mortmain,  or  the  authority  of  an  Act  of  Parliament  (/). 
The  corporations,  which  are  empowered  by  statute  to 
hold  land  without  a  licence  in  mortmain,  are  too 
numerous  to  be  particularly  specified  here  (g).  For 
example,  every  joint  stock  company  incorporated  under 
the  Companies  Act,  1862  (A),  has  power  to  hold  lands : 
but  no  company  formed  for  the  purpose  of  promoting 
art,  science,  religion,  charity  or  any  other  like  object, 
not  involving  the  acquisition  of  gain  by  the  company 
or  the  members  thereof,  may  hold  more  than  two  acres 
of  land  without  the  sanction  of  the  Board  of  Trade  (i). 
Alienation  of  Whether  any  particular  corporation  can  freely  exercise 
lands.  its  Capacity  for  alienating  its  lands  depends  generally 

on  the  purposes  of  its  existence.     Corporations  existing 
for  public  or  charitable  purposes  have  been  in  many 
instances  placed  under  statutory  restmnts  in  the  way 
EcciesiasUcai  of   the  disposal  of    their  lands.      Thus  ecclesiastical 

corporations.  .in  *       ^  i  i. 

corporations  and  colleges  were  restrained  by  statutes  of 

Elizabeth  and  James  I.  from  alienating  their  lands  for 

more  than  twenty-one  years  or  three  lives ;  and  sales  and 

leases  of  the  lands  of  such  bodies  are  now  regulated  by 

Municipal       numcrous  statutes  {j).     Municipal  corporations  subject 

to  the  provisions  of  the  Municipal  Corporations  Act, 

1882,  may  not  alienate  corporate  land  (except  by  leajs- 

ing  to  a  limited  extent)  without  the  approval  of  the 

Alienation  of  Treasury  (A).     The  alienation  of  land  held  for  charitable 

c  an  y  an  8.  p^J.pQggg^  whether  by  corporations  or  other  trustees,  was 

subject  to  the  control  of  the  Court  of  Chancery  (J)  and 

(/)  Britton,  Ht.  2,  Ch.  8,  s.  11;  Index  to  SUtutes,   1890.  Colleges 

Co.  Litt.  2  b,  99  a;  Black.  Gomm.  (2),    Corporation    (2),    Ecclesiasti- 

i.  479;  ii.  268  et  seq.;  Shelf ord  on  cal  Commission  (8),  Lease  (8). 

Mortmain,  5,  85  etseq.  {k)  Stat.  45  A  46  Vict.  c.  50, 

{g)    See     Index     to     Statutes,  ss.   6,   108;  replacing  stats.  5  &  6 

Mortmain,  2,  8.  Will.  IV.  c.  76,  ss.  94,  96;  6  &  7 

(A)  Stat.    25  k  26  Vict   c.   89,  Will.  IV.  c.  104,  s.  2. 

8.  18.  (0      8      Maddock's       Chancerr 

(i)Sect.  21.  Practice,  96,   8rd  ed.:  1  Dart,  T. 

U)  See    Co.    liitt.  48  a,  44  a;  A  P.  19,  6th  ed. 
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is  now  placed  under  statutorj  restriction  (m).  And  the 
alienation  of  Crown  lands  has  loDg  been  regulated  by 
Parliament  {n).  It  is  held,  moreover,  that  corporations 
created  by  statute  for  special  purposes,  as  a  Kailway 
Company,  are'  prohibited  from  dealing  with  their  cor- 
porate property  in  a  manner  which  is  extraneous  to  the 
purposes  for  which  they  were  created  (o).  The  capacity 
of  a  corporation  to  contract  with  regard  to  land  is 
commensurate  with  its  power  of  disposing  of  land  {o). 
Here  it  may  be  mentioned  that  it  was  held  under  the 
old  law  of  uses  (p\  that  a  corporation,  having  no  con- 
science, could  not  stand  seised  of  land  to  others'  use  (^)« 
Ent  a  trust  may  be  enforced  against  a  corporation  under 
modern  equity  (?•). 


(m)  Stat.  18  A  19  Vict.  c.  124, 
8.  89.  The  alienation  and  convey- 
ance of  Charity  lands  are  now 
regulated  by  stats.  16  A  17  Vict. 
c.  187  (as.  21,  24,  26,  62 
especially);  18  &  19  Yict.  c.  124 
(ss.  16,  80,  86,  86,  87  especially); 
23  A  24  Vict.  c.  186,  s.  15;  82  A 
88  Vict.  c.  110,  s.  12;  see  Gover- 
nors of  ike  Charity  for  Belief  of 
Ihor  Widows  and  Ckildrsn  of 
Clergymen  v.  S^Uton^  27  Beav. 
651:  Royal  Society  of  London 
and  Thompson,  17  Ch.  D.  407: 
Mnnis  dt  Young  to  Forhu  dt 
Ibekin  (No.  2),  24  Ch.  D.  591. 


[: 


[n)  Ante,  p.  58,  n.  («). 

\o)  MfUUnsr  v.  Midland  Bail- 
way  Co,,  11  Ch.  D.  611;  Be  Metro- 
poUtan  District  Railway  Co.  db 
Cosh,  18  Gh.  D.  607;  Follock  on 
Contracts,  109  et  seq.  k  note  D., 
6th  ed. 

(p)  Ante,  p.  161. 

Iq)  1  Rep.  122  a;  1  Sand.  Uses, 
69.  For  this  reason,  it  was  the 
practice,  down  to  1845,  for  a 
corporation  to  convey  by  feoff- 
ment, and  not  by  lease  and  release; 
iDart,  V.  &P.  600,  6th  ed. 

(r)  Lewin  on  Trusts,  81,  8tb  ed. 
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CHAPTER  XIIL 

OP  THE  MUTUAL  RIGHTS  OP  HUSBAND  AND  WIFE. 

The  next  subject  ot  oar  attention  will  be  the  mutnal 
rights  in  respect  of  lands,  arising  from  the  relation  of 
husband  and  wife.  In  pursaiog  this  subject,  let  us 
consider,  first,  the  rights  of  the  husband  in  respect  of 
the  lands  of  his  wife ;  and,  secondly,  the  rights  of  the 
wife  in  respect  of  the  lands  of  her  husband. 

The  rights  of  1.  First  then,  as  to  the  rights  of  the  husband  in 
in^respect^of   rcspcct  of  the  lauds  of  his  wife.     Since  the  commence- 

hu  lAfe*  °'  ™®°^  ^^  ^^^  y^^^  ^^83>  ^^®  '®g^  capacity  of  wives,  with 
regard  to  property,  has  been  completely  changed  by 
the  operation  of  the  Married  Women's  Property  Act, 
1882  (a).  But  wives,  who  were  married  before  the  year 
1883,  still  remain  subject  to  the  previous  law,  with 
respect  to  property  to  which  their  title  accrued  before 
that  year  (i).  And  without  some  knowledge  of  the 
old  law,  it  would  be  impossible  to  understand  the  Act 
in  question.  We  shall  therefore  first  inquire  into  the 
position  of  wives  with  regard  to  property  at  common 
law,  then  examine  the  privileges  which  might  be  secured 
to  them  under  the  rnles  of  equity,  and  lastly  consider 
the  rights  now  conferred  on  them  by  statute. 

The  common  At  common  law,  by  the  act  of  marriage,  the  husband 
tend  and  a^d  wife  became  in  law  one  person,  and  so  continued 
wife.  during  the  coverture  or  marriage  (c).    The  wife  was,  as 

(a)  SUt.  45  &  46  Vict.   c.  76;      p.  276. 

Be'6  Williams's  ConrejanciDg  Sta-         {o)  Litt.  s.  168;  1  Black.  Comm. 

tuies,  878,  882,  888.  442;    GUb.   Ten.    108;    1    Roper's 

(b)  Sect.  6;   lis  Eairu^t  Settled  Husband  and  Wife»  1. 
£Uaies,    28    Oh.    D.    171;    ante, 
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it  were,  merged  in  her  hneband.  Immediately  upon 
marriage,  therefore,  the  husband  became  entitled  to  the 
whole  of  the  rents  and  profits  which  might  arise  from 
his  wife's  lands,  and  acquired  a  freehold  estate  therein, 
during  the  continuance  of  the  coverture  (d) ;  and,  in  like 
manner,  all  the  goods  and  personal  chattels  of  the  wife, 
the  property  in  which  passed  by  mere  delivery  of  posses- 
sion, at  once  belonged  solely  to  her  husband  {e).  For 
by  the  ancient  common  law,  it  was  impossible  that  the 
wife  should  have  any  power  of  disposition  over  property 
for  her  separate  benefit,  independently  of  her  husband. 
The  husband  also  acquired  by  marriage  a  seisin  {/) 
of  all  his  wife's  freeholds,  jointly  with  her  {g).  If,  how-  Curteay 
ever,  the  husband  had  issue  by  his  wife  bom  alive,  that 
might  by  possibility  inherit  the  estate  as  her  heir,  he 
became  entitled  to  an  estate,  after  the  wife's  death,  for 
the  residue  of  his  own  Ufe  in  such  lands  and  tenements 
of  his  wife  as  she  was  solely  seised  of  in  fee  simple,  or 
fee  tail  in  possession  (A).  The  hnsband,  while  in  the 
enjoyment  of  this  estate,  was  called  a  tenant  by  the 
curtesy  of  England,  or  more  shortly,  tenant  by  the 
curtesy.  But  the  estate  must  have  been  a  several  one,  Estate  mnst 
or  else  held  under  a  tenancy  in  common,  and  must  not 
have  been  one  of  which  the  wife  was  seised  jointly,  with 
any  other  person  or  persons  (^).  The  estate  must  also  Estate  must 
have  been  an  estate  in  possession;  for  there  could  be gioi'! ^°"^** 
no  curtesy  of  an  estate  in  reversion  expectant  on,  a  hfe 
interest  or  other  estate  of  freehold  (k).      The  husband 


(d^  1  Rop.  Husband  and  Wife, 
8;  BobtrtBon  t.  NorrU,  11  Q.  B. 
916. 

(e)  1  Rop.  Husband  and  Wife, 
169  ;  see  Williams  on  Personal 
Property,  481--488, 13th  ed. 

(/)  AfiUf  p.  85. 

iff)  Co.  Litt.  273  b,  825  b. 
851  a ;  BoherUon  v.  NorrU,  11 
r.  B.  916.  Of  the  wife's  freehold 
estates  of  inheritance  the  husband 
and  wife  were  said  to  be  seised  in 


fee  in  right  of  the  wife ;  Ihlvblank 
y.  Hawkins,  1  Doug.  829 ;  1 
Wms.  Sand.  258,  n. 

(A)  Litt.  ss.  85,  62.  90;  Go. 
Litt.  29,  80;  2  Black.  Comm.  126; 
1  Rop.  Husband  and  Wife,  5;  Bar- 
ker V.  Barker.  2  Sim.  249. 

ii)  Co.  Litt.  188  a;  1  Rop. 
Husband  and  Wife,  12. 

(k)2  Black.  Comm.  127;  Watk. 
Deso.  HI  (121,  4th  ed.). 
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Issae  must 
hare  been 
born  alire 
except  as  to 
gavelkind 
fands. 


Issue  must 
have  been 
capable  of 
inheriting  as 
heir  to  the 
wife. 


The  wife 
must  haye 
been  actually 
aeised. 


must  also  have  had,  hy  his  wife,  issae  bom  alive ;  except 
in  the  case  of  gavelkind  lands,  where  the  husband  had 
a  right  to  his  cortesj,  whether  he  had  had  issue  or  not; 
but,  by  the  custom  of  gavelkind,  curtesy  extends  only 
to  a  moiety  of  the  wife's  lands,  and  ceases  if  the  husband 
marries  again  (Q.  The  issue  must  also  have  been  capable 
of  inheriting  as  heir  to  the  wife  (m).  Thus,  if  the  wife 
were  seised  of  lands  in  tail  male,  the  birth  of  a  daughter 
only  would  not  entitle  her  husband  to  be  tenant  by 
curtesy ;  for  the  daughter  could  not  by  possibility  in- 
herit such  an  estate  from  her  mother.  And  it  was 
necessary  that  the  wife  should  have  acquired  an  actual 
seisin  of  all  estates,  of  which  it  was  possible  that  an 
actual  seisin  could  be  obtained  ;  for  the  husband  had  it 
in  his  own  power  to  obtain  for  his  wife  an  actual  seisin ; 
and  it  was  his  own  fault  if  he  had  not  done  -so  {n). 


Husband's 

Sowers  of 
ispoaition 
of  bis  wife's 
freeholds. 


The  husband  could  dispose  of  the  estate  which  he 
took  during  coverture  or  by  the  curtesy  in  lands  be- 
longing to  his  wife  at  common  law,  without  her  concur- 
rence (o);  and  it  was  subject  to  his  debts  in  his 
lifetime  either  upon  execution  of  a  judgment  against 
him  {p)y  or  on  his  bankruptcy  (j).  But  he  could  make 
no  lawful  disposition  of  her  freehold  estates  to  endure 
beyojid  his  own  interest.  So  that,  if  his  wife  survived 
him,  she  resumed  her  right  to  her  freehold  estates, 
which  could  not  be  defeated  by  his  debts  or  aliena- 
tions (r).     And  if  he  survived  her,  her  estates  in  fee 


it)  Co.  Litt.  80  a,  n.  (1);  Bac. 
Abr.  title  Gavelkind  (A);  Rob. 
Gavel,  bookii.  c.  1. 

(m)  Litt.  8.  52;  8  Rep.  84  b. 

(n)  2  Black.  Comm.  181 ;  Birkw 
V.  Carter,  4  Hare,  416.  In  the 
first  edition  of  this  work  a  doubt 
was  thrown  out  whether,  under 
the  new  law  of  inheritance,  a 
husband  can  ever  become  tenant 
by  the  curtesy  to  any  estate  which 
his  wife  has  inherited.  The 
reasons  which  afterwards  induced 


the  author  to  incline  to  the  con- 
trary opinion  will  be  found  in 
Appendix  (D).  See  Eager  v. 
FumivaU,  17  Ch.  D.  116. 

(0)  Co.  Litt.  80  a;  Robertson 
v.  ^orrie,  11  Q.  B.  916. 

ip)  Note  (1)  to  OhderhUl  v. 
Devereux,  2  Wms.  Saund.  690, 
6th  ed.;  stat.  1  &  2  Vict.  c.  110, 
s.  11 ;  ante f  pp.  244  et  »eq. 

iq)  Com.  Dig.  Bankrupt  D  (11); 


ifde. 


ante,  p.  258. 
(r)    Litt. 


ss.      594,      598-600, 
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simple  or  tail  descended  to  ber  heir,  if  she  were  tho 
purchaser,  or  to  the  heir  of  the  purchaser,  if  she  had 
become  entitled  by  descent,  subject  only  to  tiie  husband's 
estate  by  the  curtesy,  if  he  had  become  entitled  there- 
to («).  For  the  incapacity,  under  which  a  married 
woman  laboured  at  common  law,  not  only  hindered  her 
from  making  any  separate  disposition  of  her  lands  in 
her  lifetime,  but  also  prevented  her  from  devising  them 
by  her  will.     By  the  Settled  Estates  Act,  1877  li\  a  Husband's 

,  "^  ,       **  7  \  /»      powers  of 

husband  entitled  to  land  as  tenant  by  the  curtesy,  or  feasiog,  Ac 
in  right  of  a  wife  who  is  seised  in  fee,  has  the  same 
power  of  leasing  as  is  thereby  given  to  a  tenant  for  life. 
And  by  the  Settled  Land  Act,  1882  (t^),  a  tenant  by 
the  curtesy  has  the  powers  of  leasing  and  sale,  and  the 
other  powers  given  to  a  tenant  for  life  by  that  Act. 

But  although  the  husband  alone  could  not  lawfully  Power  of  dis- 
alienate  his  wife's  freeholds  for  a  greater  estate  than  his  l!usbaQd  and 
own,  and  the  wife  alone  had  no  disposing  power  at  all,  ^^'®  together. 
by  the  common   law  the  husband  and  wife  together 
might  make  any  such  dispositions  of  the  wife's  interest 
in  real  estate  as  she  could  do  if  unmarried.     The  mode 
in  which  such  dispositions  were  formerly  effected  was 
by  Si,Jine  duly  levied  in  the  Court  of  Common  Pleas.  Fine. 
We  have  already  had  occasion  to  advert  to  fines,  in 


605;  Co.  Litt.  826  a;  Jiob^tson 
r.  Norrit,  11  Q.  B.  916;  1  Rop. 
Husband  and  Wife,  65  ei  seq.,  187. 
{$)  By  Stat.  6  Anne,  c.  18,  s.  5, 
every  nnsband  seised  in  right  of 
his  wife  only,  who  continues  in 
possession  after  the  determination 
of  his  estate,  without  the  consent 
of  the  persons  next  entitled,  shall 
be  adjudffed  to  be  a  trespasser; 
and  the  full  value  of  the  profits 
received    during    such     wrongful 

Sossession    may   be    recoverea  in 
amages  against  him  or  his  execu- 
tors or  his  administrators. 

(0  Stat.  40  A  41  Vict.  c.  18,  s. 
46;  see  ante,  p.  118,  n.  (o).  This 
Act  replaced  stot.  19  &  20  Vict.  o. 


120.  which  repealed  Stat.  82  Hen. 
VIII.  c.  28,  enabling  husbands 
seised  in  right  of  or  jointly  with 
their  wives  to  make  leases,  with 
their  wives*  concurrence,  of  such 
of  the  lands  as  had  been  most 
commonly  let  to  farm  for  twenty 
years  before,  for  any  term  not 
exceeding  twenty-one  years  or 
three  lives,  under  the  same  re- 
strictions as  tenants  in  tail  were 
by  the  same  Act  empowered  to 
lease. 

(u)'stat.  45  A  46  Vict.  c.  88, 
s.  58,  sub-s.  1  (viii.):  47  &  48 
Vict.  c.  18,  s.  8:  arUe,  pp.  114 — 
120. 
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respect  to  their  former  operation  on  estates  tail  {x). 
They  were,  as  we  have  seen,  fictitious  suits  commenced 
and  then  compromised  by  leave  of  the  Coort,  whereby 
the  lands  in   question  were  acknowledged  to  be  the 
right  of  one  of  the  parties.      Whenever  a  married 
woman  was  party  to  a  fine,  it  was  necessary  that  she 
should  be  examined  apart  from  her  husband,  to  ascer- 
tain whether  she  joined  in  the  fine  of  her  own  free-will, 
or  was  compelled   to  it  by  the  threats  and  menaces 
of  her  hnsband  (y).     Having  this  protection,  a  fine  by 
husband  and  wife  was  an  effectual  conveyance,  as  well 
of  the  wife^s  as  of  the  husband's  interest  of  every  kind, 
CooTeyanoe     in  the  land  comprised  in  the  fine.     The  cumbrous  and 
women"nder  expensive  nature  of  fines  having  occasioned  their  aboli* 
Will  ^v.*      *^^^'  provision  was  made  by  the  Act  of  1833  for  the 
c.  74.  abolition  of  Fines  and  Recoveries  (3)  for  the  convey- 

ance by  deed  merely  of  the  interests  of  married  women 
in  real  estate.  By  this  Act,  every  kind  of  conveyance 
or  disclaimer  of  freehold  estates  which  a  woman  could 
execute  if  unmarried  might  be  made  by  her  by  a  deed 
executed  with  her  husband's  concurrence  (a) :  but  the 
separate  examination,  which  was  before  necessary  in 
the  case  of  a  fine,  was  still  retained ;  and  every  deed, 
executed  under  the  provisions  of  the  Act,  wajs  required 
The  wife  to  be  produccd  and  acknowledged  by  the  wife  as  her 
Acknowledged  ^^^  ^^  *"^  deed,  before  a  judge  of  one  of  the  superior 
the  deed.  Courts  at  Westminster,  or  of  any  County  Court,  or  a 
master  in  Chancery,  or  two  commissioners  (J),  who  were 
required,  before  they  received  the  acknowledgment,  to 
examine  her  apart  from  her  husband  touching  her 
knowledge  of  the  deed,  and  to  ascertain  whether  she 
freely  and  voluntarily  consented  thereto  (c).     Deeds 

(x)  Ants,  p.  98.  (b)  Stats.  8  &  4  Will  IV.  o.  74; 

(y)  Cruise  on  Fines,  108.  109.  s.  79  ;  51   &  52   Vict.  c.  48,  s.  184, 

(z)  Stat.  8  A  4  Will.  IV.  c.  74;  replacing    19   &    20    Vict.  c.  108, 

ante,  p.  94.     See  stat.  4  &  5  Will.  s.  78. 

IV.  c.  92,  as  to  Ireland.  (c)  SUt.  8  A  4  Will.  IV.  c.  74, 

(a)  Sect.  77;    stat.   8  4  9  Vict.  8.80:    Tenneni  v.    W«lch,   87  Ch. 

c.  106,  s.  7.  D.  622.    This  Act  also  reqaired  a 
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executed  by  married  women  after  the  year  1882  may 
be  acknowledged  before  one  commisBioner  only  {d). 
But  without  a  fine  at  common  law,  or  a  deed  acknow- 
ledged under  the  Act  of  1833,  no  conveyance  could 
formerly  be  made  of  any  married  woman's  estate  in 
lands  at  law  {e).  And  this  is  still  the  law  with  regard 
to  those  lands  of  wives  married  before  the  year  1883, 
to  which  their  title  accmed  before  that  year. 

The  rule  of  law,  by  which  husband  and  wife  were  Husband  and 
considered  as  one  person,  was  occasionally  productive  Tideped^as  one 
of  rather  curious  consequences.     Thus,  if  lands  were  p®"*^°- 
given  to  A.  and  B.  (husband  and  wife),  and  C,  a  third  husband  and 
person,   and  their  heirs — here,  had  A.  and  B.  been  third^person. 
distinct  persons,  each  of  the  three  joint  tenants  would, 
as  we  have  seen  {f),  have  been  entitled,-  as  between 
themselves,  to  one-third  part  of  the  rents  and  profits, 
and  would  have  had  a  power  of  disposition  also  over 
one-third  part  of  the  whole  inheritance.     But,  since  A. 
and  B.,  being  husband  and  wife,  were  only  one  person, 
they  took,  under  such  a  gift,  a  moiety  only  of  the  rents 
and  profits,  with  a  power  to  dispose  only  of  one-half  of 
the  inheritance  (g)  ;  and  C,  the  third  person,  took  the 
other  half,  as  joint  tenant  with  them.     Again,  if  lands  Gift  to 
were  given  to  A.  and  B.  (husband  and  wife)  and  their  wife  and 

their  heirs. 


certificate  of  the  taking  of  the 
acknowledgment  to  be  duly  signed 
and  filed,  otherwise  the  acknow- 
ledgment was  of  no  effect;  sects. 
84 — 86;  Jolly  ▼.  Ilandcoek,  7  Ex. 
820.  But  a  certificate  of  the  ac- 
knowledgment of  deeds  executed 
after  the  vear  1882  i^  not  required ; 
Mtat.  45  &  46  Vict,  c.  39.  s.  7. 
The  last  mentioned  enactment  (in 
this  respect  replacing  stats.  17  A 
18  Vict.  c.  75,  A  41  A  42  Vict. 
c.  23)  also  removes  doubts,  which 
might  arise  in  consequence  of  any 
person  taking  the  acknowledg- 
ment being  an  interested  party. 
Id)  Stat.   45  &  46  Vict.   c.  89, 

B.7. 


(«)  CaMll  y.  CaUlly  8  App. 
Gas.  420.  But  there  might  be 
given  to  a  married  woman  a  power 
of  appointment  enabling  her  to  dis- 
pose of  an  estate  in  land  as  efiFec- 
tually  as  a  single  woman.  See 
poet^  part  11.  Gh .  III. 

(/)  AnU,   pp.  180,  182. 

Ig)  Litt.  8.  291 ;  Gordon  ▼. 
WhUldon,  11  Beav.  170;  Jie 
Wylde,  2  De  Gex,  M.  A  G.  724. 
The  rule  is  also  applied  to  gifts  to 
husband  and  wire  and  others  as 
tenants  in  common;  but  it  may 
be  excluded  by  the  words  of  the 

Sift  or  the  context ;  see  He  DixoHf 
2Gh.  D.  806 
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heirs — here,  had  they  been  separate  persons,  they  wonld 
have  become,  under  the  gift,  joint  tenants  in  fee  simple, 
and  each  would  have  been  enabled,  without  the  consent 
of  the  other,  to  dispose  of  an  undivided  moiety  of  the 
They  took  by  inheritance.  But  as  A.  and  B.  were  one,  they  took,  as 
it  was  said,  }y  entireties;  and,  whilst  the  husband 
might  do  what  he  pleased  with  the  rents  and  profits 
during  the  coverture,  he  could  not  dispose  of  any  part 
of  the  inheritance,  without  his  wife's  concurrence. 
Unless  they  both  agreed  in  making  a  disposition,  each 
one  of  them  had  to  run  the  risk  of  gaining  the  whole 
HoftbaDd  and  by  survivorship,  or  losing  it  by  dying  first  (A).  Another 
not  coDTey  to  consequcuce  of  the  unity  of  husband  and  wife  was  the 
inability  of  either  of  them  to  convoy  to  the  other.  As 
a  man  could  not  convey  to  himself,  so  he  could  not  con- 
vey to  his  wife,  who  was  regarded  as  part  of  himself  («"). 
But  by  means  of  the  Statute  of  Uses  the  effect  of  a 
conveyance  by  a  man  to  his  wife  could  be  produced  (ifc); 
for  a  man  might  and  still  may  convey  to  another  person 
to  the  use  of  his  wife  in  the  same  manner  as,  under  the 
statute,  a  man  may  convey  to  the  use  of  himself  (2). 
And  by  the  Conveyancing  Act  of  1881,  in  conveyances 
made  after  the  year  1881,  freehold  land  may  be  con- 
veyed by  a  husband  to  his  wife,  and  by  a  wife  to  her 
husband,  alone  or  jointly  with  another  person  (m).  A 
man  has  always  been  able  to  leave  lands  to  his  wife  by 
his  will ;  for  the  married  state  does  not  deprive  the 
husband  of  that  disposing  power  which  he  would  possess 
if  single  (n),  and  a  devise  by  will  does  not  take  effect 
until  after  his  decease  {6), 

Rales  of  Next,  as  to  the  rights  of  married  women  under  the 

(A)  Do€  d.  Fr€Mtone  r,  ParraUj  b.    50;    see    Williams's    Convey- 

5T.  Rep.  652.  ancing    Statutes,    228,    224.    891, 

(♦)   Litt.  8.   168  ;  see  Williams's  892. 

CoDveyancing  Statutes,  891,  892.  (n)    See    Williams   oo  Personal 

(k)  1  Rop.  Husb.  and  Wife,  58.  Property,  iSl,  18th  ed. 

(l)  Ante,  p.  195.  (o)  Litt.  s.  168. 

(m)  Stat.  44  &  45  Vict.  c.  41, 
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rules  of  equity.     If  lands  were  held  on  trust  for  a  wife  e<juity  as  to 

wives'  DrO" 

for  life  or  in  fee  simple  or  tail,  but  without  any  provision  perty. 
for  her  separate  benefit,  the  husband  was  entitled  to 
receive  the  rents  and  profits,  and  acquired  an  equitable 
estate   therein   during  the  continuance  of  the  cover- 
ture (/?).     It  appears,  however,  that  in  such  a  case  the 
wife  might,  under  certain  circumstances,  acquire  a  right  Wife's  equity 
in  equity  to  have  a  provision  for  her  maintenance  ment. 
secured  to  her  by  settlement  of  the  rents  and  profits,  or 
part  thereof,  in  trust  for  that  purpose  {£).     Equity  also  Curtesy  of 
followed  the  law  in  giving  to  the  husband  the  right  to  estate, 
enjoy  his  wife's  equitable  estate  of  inheritance  after  her 
death  for  the  rest  of  his  own  life,  as  tenant  by  the  curtesy 
in  equity,  under  circumstances  similar  to  those,  which 
gave  rise  to  a  tenancy  by  the  curtesy  at  law  (r).    The 
wife's  equitable  estates  might  be  disposed  of  by  the  hus- 
band and  wife  together,  by  the  same  means  as  they  might 
use  to  convey  her  legal  estates,  but  not  otherwise  («). 

In  modem  times,  however,  if  property  of  any  kind  Trusu  for 
were  vested  in  trustees,  in  trust  to  apply  the  income  enSoroed." 
for  the  separate  use  of  a  woman  during  any  coverture, 
present  or  future,  the  trust  for  the  separate  use  of  the 
wife   might  be  enforced  in  equity  (t).     That  is,  the 


(p)  Lewin  ou  Trusts,  748, 
8th  ed. 

(g)  If  the  husband  became 
baincnipt,  and  the  wife  had  no 
means  of  support,  she  might 
obtain  such  a  settlement  as  asainst 
bis  assignee  or  trustee  in  hank- 
ruptcy .  But  she  could  not  obtain 
such  a  settlement  as  against  her 
husband,  so  long  as  he  supported 
her;  or  against  his  ^  assignee  for 
valuable  considerntion,  though 
ber  husband  should,  subsequently 
to  the  assignment,  have  ceased  to 
support  her.  See  SturgU  v. 
CAampMvSf  6  My.  &  Cr.  97  j 
Tidd  V.  Lister,  10  Hare,  140;  8 
De  O.  M.  A  O.,  857,  869,  870; 
Durham  ▼.  CrackUSt  8Jur.,  N.  S. 
1175;  OUavm  v.  Faiine,  1  De  G., 


J.  A  S.  98,  94;  WortTkom  r. 
Fmberton,  1  De  G.  A  Sm.  644, 
661  •  Smith  v.  Matthews,  8  De  G., 
F.  &  J.  189  ;  Bamee  v.  Bobiruon, 
1  N.  R.  257:  Sugd.  V.  &  P.  560, 
14th  ed. ;  Lewin  on  Trusts,  749, 
750,  8th  ed.;  Williams  on  Settle- 
ments, 99,  100 ;  see  also  Fowke 
V.  Draycott,  29  Ch.  D.  996. 

(r)  1  Rop.  Husb.  and  Wife,  18 ; 
Lewin  on  Trusts,  728,  788,  8th 
ed.  ;  ante,  p.  281. 

(«)  Taylor  v.  Meade,  4  De  G., 
J.  &  S.  604,  605;  Lewin  on 
Trusts,  748,  8th  ed.  ;  ante,  p.  284. 

{t)  As  to  the  history  of  the 
introduction  of  this  doctrine,  see 
Haynes,  Outlines  of  Equity,  Lect. 
YII.  pp.  217  et  eeq.,  4th  ed. 
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Courts  of  Equity  obliged  the  trufiteeB  to  hold  for  the  sole 
benefit  of  the  wife,  and  prevented  the  husband  from 
interfering  with  her  in  the  disposal  of  such  income ; 
she  consequently  enjoyed  the  same  absolute  power  of 
disposition  over  it  as  if  she  were  sole  or  umnarricd.  A  nd, 
if  the  income  of  property  were  given  directly  to  a  woman, 
for  her  supreme  use,  without  the  intervention  of  any 
trustee,  the  Court  compelled  her  husband  himself  to 
hold  his  marital  rights  in  such  income  simply  as  a 
trustee  for  his  wife  independently  of  himself  (u).  The 
limitation  of  property  in  trust  for  the  separate  use  of  an 
intended  wife  was  one  of  the  principal  objects  of  a 
modern  marriage  settlement.  By  means  of  such  a  trust, 
a  provision  might  be  secured,  which  would  be  indepen- 
dent of  the  debts  and  liabilities  of  the  husband,  and  thus 
free  from  the  risk  of  loss,  either  by  reason  of  his  com- 
mercial embarrassments,  or  of  his  extra v^ant  expendi- 
Separate  pro-  ture.  In  Order  more  completely  to  protect  the  wife,  the 
ren^redm-*  Courtof  Chaucery  allowcd  property  thus  settled  for  the 
alienable.  separate  use  of  a  woman  to  be  so  tied  down  for  her  own 
personal  benefit,  that  she  should  have  no  power,  during 
her  coverture,  to  anticipate  or  assign  her  income ;  for  it 
is  evident  that,  to  place  the  wife's  property  beyond  the 
power  of  her  husband,  is  not  a  complete  protection 
for  her, — it  must  also  be  placed  beyond  the  reach  of 
his  persuasion.  In  this  particular  instance,  therefore, 
an  exception  has  been  allowed  to  the  general  rule, 
which  forbids  any  restraint  to  be  imposed  on  aliena^ 
tion.  For,  when  the  trust,  under  whicli  property  was 
held  for  the  separate  use  of  a  woman  during  any  cover- 
ture, declared  that  she  should  not  dispose  of  the  same 
or  of  the  income  thereof  in  any  mode  of  anticipation, 
every  attempted  disposition  by  her  during  such  cover- 
ture was  deemed  absolutely  void  (a?).     Not  only  the 

(t<)  2Rop.  Husb.  and  Wife,  152,  (x)  Brandon  ▼.  ]iobin$on^  18 
182;  Major  v.  Laneley,  2  Russ.  Ves.  484  :  2  Rop.  Husb.  and  Wif«^ 
&  Mylne,  865.  280;  TulleU  ▼.  Amutronff,  1  Bear. 
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iDCome,  but  also  the  oorpus  of  any  property,  whether  As  to  the 
real  or  personal,  might  be  limited  to  the  separate  use  of  ^'^^'^^^" 
a  married  woman.  And  in  1865  it  was  finally  settled  that 
a  simple  gift  of  real  estate  for  a  wife' s  separate  nse,  either 
with  or  without  the  intervention  of  trustees  (y),  was  suffi- 
cient to  give  her  the  power  to  dispose  by  her  own  act  mter 
vivos  or  by  will,  with  the  consent  or  concurrence  of 
her  husband,  of  the  whole  equitable  estate  so  limited  to 
her  {z).  The  same  rule  had  long  been  established  with 
respect  to  personal  estate  {a).  And  where  lands  were 
limited  on  trust  for  a  wife  in  fee,  for  her  separate  use, 
she  had  the  right  of  every  cestui  que  trust  in  similar 
case  (J),  to  require  her  trustees  to  convey  the  legal 
estate  therein  according  to  her  direction  {c).  If  the 
lands  had  been  so  given  without  the  intervention  of 
trustees,  she  must  have  conveyed  the  legal  estate 
therein  by  deed  acknowledged  (rf),  in  which  she  could 
then  have  compelled  her  husband  to  concur.  For  in  the 
Courts  of  Equity,  a  married  woman  was  as  competent  to 
act  with  respect  to  her  separate  estate  as  if  she  were 
single  {e).  And  not  only  was  a  wife  so  enabled  to 
alienate  directly  any  part  of  her  separate  estate,  but  if 
she  made   any  £:eueral  pecuniary   eng^a^cements  with  ^^'^'b  general 

**     ^  ^  •'  o-r?  engagements. 

reference  to  her  separate  estate,  her  creditors,  though 
they  could  have  no  remedy  against  her  at  law,  might  t^e 
proceedings  in  equity  to  have  their  claims  satisfied  out 
of  any  separate  estate,  to  which  she  was  entitled,  with- 
out restraint  on  anticipation,  at  the  time  of  entering 
into  the  engagement  (/).     K,  however,  a  gift  of  real 


1:4  My.  A  Cr.  890;  Scarborough  (I)  Ani€,y.  170. 

T.  Borman,  1  Beav.   84;  4  M.   &  (c)  4  De  G.,  J.  &  S.  604;  L.  R., 

Cr.   877;  BoffoeU  t.  Meux,  1  Col-  8  Ea.  142. 

Iyer,   188;    affirmed,  1    Ph.    627;  (tf)  ^«<<,  p.  284. 

anUf  p.  79.  U)  1  Bro.  C.   C.   20;  Lewin  on 

(y)  Ball  T.    WaterhouM,  6  Giff.  Trusts,  769,  8th  ed. 

64.  (/)  Mk4  ▼.  Fiiegihbon,  17  Ch. 

(9)  Taylor  y.  Meadt,  4  De  G.,  D.  454;  Williams's  Conveyancing 

J.  &  8.  597.  Statutes,     898,    894,    and     oases 

(a)  FeUiplaee  7.  Gorgu^  1  Ves.  there  cited, 
jnn.  46. 

W.B.P.  U 
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estate  for  the  separate  use  of  a  wife  had  been  acoom- 
panied  with  a  restraint  on  anticipation  of  the  income 
she  was  prevented  from  disposing  thereof  during  her 
coverture,  except  (in  the  case  of  an  estate  in  fee  simple) 
by  will  (^).  Nor  could  she  subject  such  real  estate  to 
her  general  engagements  (A).  But  now,  under  the  Con- 
veyancing Act  of  1881  (t),  a  married  woman  may,  if  it 
appears  to  the  Court  to  be  for  her  benefit,  obtain  an 
order  of  the  Court  enabling  her  to  deal  with  any  pro- 
perty of  hers,  notwithstanding  that  she  be  restrained 


Curteay  of      from  anticipation.     It  was  finally  settled,  after  conflict- 
wife' ssepurate.  *  "^  ' 

equitable 
estate  in  fee. 


ing  decisions,  that  a  husband  should  have  curtesy  of  his 
wife's  equitable  estate  in  fee  belonging  to  her  for  her 
separate  use,  if  she  died  possessed  thereof  and  intee- 
tate  {k) ;  but  not  if  she  had  disposed  thereof  in  her  life- 
time or  by  her  will  {I), 


Married 
Women's 
Property 
Act,  1870. 


Originally,  a  trust  of  property  for  the  separate  use 
of  a  wife  could  only  arise  by  act  of  parties ;  as  by  ante- 
nuptial contract  between  husband  and  wife,  or  by  the 
express  provision  of  those,  by  whom  the  property  was 
bestowed  (m).  But  the  Married  Women's  Property 
Act,  1870  (n),  provided  that  certain  kinds  of  property 
should  belong  to  wives  for  their  separate  use  (nn); 
amongst  other  things,  the  rents  and  profits  of  any  free- 
hold, copyhold  or  customaryhold  property  which  should 
descend  upon  any  woman,  married  after  the  passing  of 
the  Act,  as  heiress  or  co-heiress  of  an  intestate  (p). 


(g)  BaggiU  v.  Meux,  1  Ph.  627  ; 
Cooper  y.  Maodonaldf  7  Gh.  D. 
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(A)  Pike  X.  ntegibbon,  17  Ch. 
D.  454. 

(i)  Stat.  44  &  45  Vict.  o.  41, 
B.  89. 

(k)  AppUton  y.  Rowleu^  L.  R., 
8  Eq.  189;  Eager  y.  FumivaU, 
17  Ch.  D.  115 ;  see  Williams  on 
Settlements,  106—108. 

(l)  Cooper  y.  Maodonaldf  7  Ch. 
D.  888. 


{m)  See  Lewin  on  Trusts,  754 — 
757,  8th  ed. 

(»)  SUt.  83  A  84  Vict.  o.  98, 
passed  9th  Aug.  1870,  and  re- 
pealed as  from  the  Ist  Jan.,  1888, 
without  preiudice  to  any  rieht 
acquired  while  it  was  in  force,  oy 
Stat.  45  A  46  Vict.  c.  75,  ss.  22,  25. 

{fhn)  See  sects.  1,  7,  8,  10; 
Williams's  Conyeyanoing  Statutes, 
877— «82. 

(o)  Sect.  8,  which,  however, 
takes  effect  subject  and   without 
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The  capacity  of  wives  with  regard  to  property  was  The  Married 
completely  altered  by  the  Married  Women's  Property  Property* 
Act,  1882  {p\  which  came  into  operation  on  the  1st  of  ^*^*'^®^^- 
January,  1883  {q).  By  this  Act,  a  married  woman  is 
eapable  of  acquiring,  holding  and  disposing,  by  will  or 
otherwise,  of  any  real  or  personal  property,  in  the  same 
manner  as  if  she  were  a  /^eme  sole,  without  the  inter- 
vention of  any  trustee  (r).  Every  woman,  who  marries 
after  the  commencement  of  the  Act,  is  entitled  to  hold 
and  dispose  of,  as  her  separate  property,  all  real  and 
personal  property  which  shall  belong  to  her  at  the  time 
of  marriage,  or  shall  be  acquired  by  or  devolve  upon 
her  after  marriage  (*).  Every  woman  married  before 
the  commencement  of  the  Act  is  entitled  to  hold  and 
dispose  of,  as  her  separate  property,  all  real  and 
personal  property,  to  which  her  title  shall  accrue  after 
the  coD^mencement  of  the  Act  (t).  But  the  Act  is  not 
to  interfere  with  any  settlement  made  {u)  or  to  be  made 
respecting  the  property  of  any  married  woman,  or  to 
interfere  with  or  render  inoperative  any  restriction 
against  anticipation  attached  or  to  be  attached  to  the 
enjoyment  by  a  married  woman  of  any  property  or 
income  {x).  As  we  have  seen,  the  Act  sJso  gave  to 
married  women  the  power  to  contract  at  law  with 
respect  to  their  separate  property,  to  which  they  are 
entitled  without  restraint  on  anticipation,  (y).  It  is 
thought  that,  if  any  real  estate,  which  becomes  the 
separate  property  of  a  wife  by  virtue  of  this  Act,  should 
have  been  limited  to  her  directly,  the  legal  estate  will 
vest  in  her  alone,  and  her  husband  will  not  acquire  any 

prejadice  to  the    trusts    of    any         (r)  Sect.  1,  sub-s.  1. 

settlement     affecting     such    pro-         hS  Sect.  2. 

perty ;  and  is   held  not   to  make         (0  Sect.  5;    see   Btid   y.  Ji^id, 

the  fee   simple  of  such  property  81  Oh.  D.  402. 

subject  to  a  trust  for  the  woman's         (v)  See    JIanooeh    v.    Bdnoook, 

separate  use ;  Johfiaon  v.  Johnson,  88  Gh.  D.  78. 

85  Cb.  D.  845.  (x)  Sect.  19. 

(p)  Btat.  45  &  46  Vict.  o.  75.  (y)  Sect.  1,  sub-ss.  2*4;   ant€, 

(q)  Sect.  85.  p.  275. 

u  2 
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estate  therein  or  right  to  receive  the  rents  and  profits 
daring  the  continnnnce  of  the  ooverture.     And  if  any 
real  estate  should,  since  the  commencement  of  the  Act, 
be  limited  to  trustees  on  trust  for  a  wife,  it  is  thought 
that  her  equitable  estate  therein  will  be  her  separate  pro- 
perty by  virtue  of  the  Act,  though  no  trust  for  her  sepa- 
Whether  any  rate  useshould  have  been  imposed  (a).  Whether  a  husband 
wife'B^epft-     shall  be  tenant  by  the  curtesy  of  real  estate  of  in- 
rate  property?  j^gj^jj^jj^^  which  has  been  his  wife's  separate  property 

by  virtue  of  the  Act  of  1882,  is  a  question,  upon  whidi 
the  Act  itself  is  silent ;  and  the  point  has  not  yet  come 
before  the  Courts.  But  the  cousiderations,  which  de- 
termined the  Court  to  allow  curtesy  of  an  equitable 
estate  settled  to  the  wife's  separate  use  in  fee  (a),  arc  in 
favour  of  extending  the  husband's  right  to  the  wife's 
separate  property  under  the  Act.  As  in  the  case  of  a 
fee  simple  settled  to  the  wife's  separate  use  (&),  there 
can  be  no  curtesy  of  her  statutory  separate  property,  of 
which  she  has  disposed  in  her  lifetime  or  by  will.  The 
question  can  only  arise  upon  her  intestacy ;  in  which 
event  it  is  thought  that  any  estate  in  fee  simple,  which 
was  her  separate  property,  will  descend  to  the  heir  of 
the  last  purchaser,  according  to  the  previous  law  (c), 
subject  or  not  to  her  husband's  right  to  curtesy,  as  the 
Courts  may  decide  (d). 

Wife's  power  A  Wife  may  now  dispose  during  ooverture  of  her 
over 'her  *  *°"  Statutory  separate  property,  whether  real  or  personal, 
property.  ^y  *'^®  Same  incaus  by  which  a  single  woman  may 
transfer  property  of  the  like  nature.  She  may  there- 
fore convey  any  legal  estate  of  freehold,  which  is  her 
separate  property,  by  deed  of  grant,  without  the  necessity 
of  acknowledgment  or  of  her  husband's  concurrence  (e). 

(z)  See    Williams's    ConveyaQC-  {b)  AnU,  p.  290. 

ins   Statutes,    882,  883,   418,   419,  Ic)  AnU.p.  288. 

421.  (d)  Sao    Williams's    ConveyaoG- 

(a)  Ante,     p.     290,    and    cases  ing  Statutes,  452,  459,  4$0. 

there  cited.  («)  He    Drummond  and  J>a9i4f 
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But  she  may  still  be  deprived  of  the  power  of  dis- 
position bj  a  restraint  on  anticipation  {f).  So  a  wife 
may  devise  by  will  any  legal  estate  in  fee  simple,  which 
belongs  to  her  separately  under  the  Act.  Bat  it  is 
held  that  the  Act  has  not  given  to  wives  a  general 
capacity  of  ownership  similar  to  a  man^s,  but  has  only 
conferred  upon  them  a  special  capacity  with  regard  to 
property,  which  is  their  separate  property  during  cover- 
ture. If  therefore  a  wife  having  separate  property 
make  a  will  during  coverture,  become  a  widow,  acquire 
other  property  as  a  widow,  and  die  without  having  re 
executed  her  will,  her  will  avails  not  to  dispose  of  all 
the  property  belonging  to  her  at  her  death  (as  would  a 
widower's  will  {g) ),  but  only  passes  such  property  as  was 
her  separate  property  while  she  was  married  (A).  It 
is  also  held  that  the  Act  has  not  repealed  the  old  rule 
of  construction,  that  in  gifts  to  husband  and  wife  and 
others  in  joint  tenancy  or  tenancy  in  common,  the 
husband  and  wife  become  entitled  only  to  the  share  of 
one  person  between  them  (z).  Bnt  on  a  gift  of  lands  to 
husband  and  wife  jointly  made  after  the  commencement 
of  the  Act  of  1882,  it  appears  that  they  take  no  longer 
by  entireties,  but  as  joint  tenants  Qc).  It  is  thought 
too  that  a  husband  may  now  convey  any  real  estate  to 
his  wife  directly  to  be  held  by  her  as  her  separate 
property  under  the  Act ;  and  that  a  wife  may  now 


Oantraei,  1891,  1  Ch.  524;  see 
anU,  p.  289. 

(/)  AfU€,  p.  288. 

Iq)  Ante,  p.  228. 

(k)  He  Price,  28  Ch.  D.  709; 
Be  Cuno,  48  Ch.  D.  12.  These 
cases  followed  a  decision,  under 
the  previous  law^  that  a  married 
woman's  will,  disposing  of  her 
separate  estate,  would  not  pass 
any  propertv  she  had  acquirea  as 
a  widow,  unless  re-executed  during 
widowhood  ;  Willoek  ▼.  NobU^ 
L.  R.,  7  H.  L.  580.  In  this 
respect,  as  in  the  case  of  wives' 
contracts,  the  Act  of  1882  has  re- 


ceived a  decidedly  narrow  inter- 
pretation.  The  view  taken  by 
the  judges  of  the  scope  of  the  Act 
augments  the  probability  of  their 
deciding  in  favour  of  the  husband's 
curtesy  of  his  wife's  separate  pro- 
perty. 

(*)  lie  March,  27  Ch.  D.  166; 
Ke  Jvpp,  89  Ch.  D.  148;  see 
ante,  p.  285.  Another  instance 
of  narrow  Interpretation  of  the 
statute.  This  mle  of  construc- 
tion is  entirely  at  variance  with 
the  common  sense  of  laymen. 

(ifc)  Be  March,  27  (A.  D.  166; 
see  ante,  p.  286. 
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Powers  of 
wife  under 
Settled  Land 
Act,  1882. 


Married 

woman 

trustee. 


convey  to  her  husband  any  real  estate  which  she  holds 
as  her  separate  property  by  virtne  of  the  Act  (J). 

Under  the  Settled  Land  Act,  1882  (m),  if  a  married 
woman,  tenant  for  life  of  land,  be  entitled  for  her 
separate  nse,  or  as  her  separate  property  by  statute, 
she  may  exercise  the  powers  given  by  the  Act  without 
her  husband :  but  if  she  be  otherwise  entitled,  these 
powers  are  exercisable  by  her  and  her  husband  to- 
gether. A  restraint  on  anticipation  shall  not  prevent 
the  exercise  by  a  nlarried  woman  of  any  power  under 
this  Act  (n). 

If  a  married  woman  were  a  trustee  of  land,  the  legal 
estate  therein  became  subject  to  her  husband's  common 
law  rights  and  could  only  be  conveyed  with  his  con- 
currence in  the  usual  way  {o) :  but  in  equity  he  was 
merely  a  trustee  of  his  legal  rights,  and  could  be  com- 
pelled to  execute  the  trust  {p).  By  an  Act  of  1874(j'), 
however,  when  any  freehold  or  copyhold  hereditament 
shall  be  vested  in  a  married  woman  as  a  bare  trustee  (r), 
she  may  convey  or  surrender  the  same  as  if  she  were  a 
feme  sole.  And  now  it  is  thought  tliat,  if  a  female 
trustee  of  land  marry  after  the  year  1882,  or  if  land  be 
conveyed  after  1882  to  a  wife  as  trustee,  she  may 
convey  the  legal  estate  therein  as  her  separate  property 
under  the  Married  Women's  Property  Act,  1882  (s). 


Riffhts  of  the  2.  As  to  the  rights  of  the  wife  in  the  lands  of  her 
iTnds^of^her  husbaud.  A  man's  capacity  for  disposing  of  his  own 
husbttud.        estates  in  land  remains  unchanged  by  the  act  of  mar- 


(l)  See  Williams's  Conveyanc- 
ing Statutes,  891,  892,  anUf  p. 
286. 

(m)  SUt  45  A  46  Vict.  c.  88, 
s.  61,  sub-ss.  2,  8. 

(n)  Sect.  61,  sub-s.  6. 

(o)  AtUe,  p.  284. 

\p)  Lew  in  on  Trusts,  10,  16,  84, 
246,  8th  ed. 


{q)  Stat.  87  k  88  Vict.  c.  78, 
8.  6. 

(r)  See  lU  Docwra,  29  Ch,  D. 
698;  lU  Cunningham  and  Fray- 
ling,  1891,  2Gh.  567. 

(«)  See  Lewin  on  Trusts,  86,  8th 
ed.  ;  1  Dart  V.  A  P.  18,  588,  6th 
ed.  ;  Williams's  Conveyancing 
Statutes,  886—888. 
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riage ;  and  during  a  husband's  life,  the  law  does  not 
give  to  the  wife  any  control  over  his  powers  of  disposi- 
tion or  any  interest  in  the  rents  and  profits  of  his  land. 
After  her  husband's  death,  however,  a  widow  becomes, 
in  some  cases,  entitled  to  a  life  interest  in  part  of  her 
late  husband' s  lands.  This  interest  is  termed  the  dower  Dower, 
of  the  wife.  By  the  Dower  Act  of  1833  (^),  the  dower 
of  women  married  after  the  1st  of  January,  1834,  was 
placed  on  a  different  footing  from  that  of  women  who 
were  married  previously.  But  as  the  old  law  of  dower 
continued  to  regulate  the  rights  of  all  women  who  were 
married  on  or  before  that  day,  it  will  be  desirable,  in 
the  first  place,  to  give  some  account  of  the  old  law 
before  proceeding  to  the  new 

Dower,  as  it  existed  previously  to  the  operation  of  the  Dower 

j^  •/  i  previouBij 

Dower  Act,  was  of  very  ancient  origin,  and  retained  an  to  the  Act. 
inconvenient  property  which  accrued  to  it  in  the  simple 
times  when  alienation  of  lands  was  far  less  frequent  than 
at  present.  If  at  any  time  during  the  coverture  the 
husband  became  solely  seised  of  any  estate  of  inheritance, 
that  is,  fee  simple  or  fee  tail,  in  lauds  to  which  any 
issue,  wliich  the  wife  might  have  had,  might  by  possi- 
bility have  been  heir  (w),  she  from  that  time  became 
entitled,  on  his  decease,  to  have  one  equal  third  part  of 
the  same  lands  allotted  to  her,  to  be  enjoyed  by  her  in 
severalty  during  the  remainder  of  her  life  (a?).  This 
right  having  once  attached  to  the  lands,  adhered  to  ^ 
them,  notwithstanding  any  sale  or  devise  which  the 
husband  might  make.  It  consequently  became  neces- 
sary for  the  husband,  whenever  he  wished  to  make  a 
valid  conveyance  of  his  lands,  to  obtain  the  concurrence 
of  his  wife,  for  the  purpose  of  releasing  her  right  to 
dower.     This  release  could  be  effected  only  by  means  Dower  could 

only  be  re- 

leaaed  bT  flDeu 
(0  But.    8    &    4    WUl.    IV.    c.      and  Wife,  882.  ^ 

105.  (»)  See    Diekin    v.    Eomtir^    1 

(v)  Litt.  Bft.   86,  58  ;     2  Black.      Drew,  k  Smale,  284. 

Comm.   181;    1  Roper's  Husband 
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Dower  inde- 
pendeot  of 
Dusband'A 
debts. 

A  le^  seisin 
required. 


Estate  must 
not  be  joint. 


\ 


Dower  of 

Evelkind 
ids. 


of  a  fine,  in  which  the  wife  was  separate!;  examinecL 
And  when,  as  often  happened,  the  wife's  concnrrence 
was  not  obtained  on  account  of  the  expense  involved  in 
levying  a  fine,  a  defect  in  the  title  obviously  existed  so 
long  as  the  wife  lived.  As  the  right  to  dower  was 
paramount  to  the  alienation  of  the  husband,  so  it  was 
quite  independent  of  his  debts,  even  of  those  owing  to 
the  crown  (y).  It  was  necessary,  however,  that  the 
husband  should  be  seised  of  an*  estate  of  inheritance  at 
law ;  for  the  Court  of  Chancery,  whilst  it  allowed  to 
husbands  curtesy  of  their  wives'  equitable  estates,  with- 
held from  wives  a  like  privilege  of  dower  out  of  the 
equitable  estates  of  their  husbands  (z).  The  estate, 
moreover,  must  have  been  held  in  severalty  or  in  com- 
mon, and  not  in  joint  tenancy :  for  the  unity  of  interest 
which  characterizes  a  joint  tenancy  forbids  the  intrusion 
into  such  a  tenancy  of  the  husband  or  wife  of  any 
deceased  joint  tenant;  on  the  decease  of  any  joint 
tenant,  his  surviving  companions  are  already  entitled, 
under  the  original  gift,  to  the  whole  subject  of  the 
tenancy  {a).  The  estate  was  also  required  to  be  an 
estate  of  inheritance  in  possession;  although  a  seisin  in 
law,  obtained  by  the  husband,  was  sufScient  to  cause 
his  wife's  right  of  dower  to  attach  (J).  In  no  case,  also, 
was  any  issue  required  to  be  actually  born  ;  it  was 
sufficient  that  the  wife  might  have  had  issue  who  might 
have  inherited.  The  dower  of  the  widow  in  gavelkind 
lands  consisted,  and  still  consists,  like  the  husband's 
curtesy,  of  a  moiety,  and  continues  only  so  long  as  she 
remains  unmarried  and  chaste  (c). 


In  order  to  prevent  this  inconvenient  right  from 
attaching  on  newly-purchased  lauds,  and  to  enable  the 


{y)Co,  Litt.  81  a;  1  Roper's 
Husoand  and  Wife,  411. 

(s)  1  Roper*s  Husband  and 
Wife,  864. 

(a)  Ibid,  866 ;  ante,    p.    180   ei 


•eg. 

(b)  Co.  Litt.  81  a. 

(e)  Bac.    Abr.     tit.     GaveUdnd 
(A);  Rob.  Gav.  book  2,  c.  2. 


\ 
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pnrcbaser  to  make  a  title  at  a  future  time,  withoat 
his  wife's  concurrence,  various  devices  were  resorted  to 
in  the  framing  of   purchase-deeds.     The  old-fashioned  old  method 

_        _  of  D&mnff 

method  of  barring  dower  was  to  take  the  conveyance  to  dower. 
the  purchaser  and  his  heirs,  to  the  use  of  the  purchaser 
and  a  trustee  and  the  heirs  of  the  purchaser ;  but,  as  to 
the  estate  of  the  trustee,  it  was  declared  to  be  in  trust 
only  for  the  purchaser  and  his  heirs.  By  this  means 
the  purchaser  and  the  trustee  became  joint  tenants  for 
life  of  the  legal  estate,  and  the  remainder  of  the  in- 
heritance belonged  to  the  purchaser.  If,  therefore,  the 
purchaser  died  during  the  life  of  his  trustee,  the  latter 
acquired  in  law  an  estate  for  life  by  survivorship ;  and 
as  the  husband  had  never  been  solely  seised,  the  wife's 
dower  never  arose ;  whilst  the  estate  for  life  of  the 
trustee  was  subject  in  equity  to  any  disposition  which 
the  husband  might  think  fit  to  make  by  his  will.  The 
husband  and  his  trustee  might  also,  at  any  time  during 
their  joint  lives,  make  a  valid  conveyance  to  a  purchaser 
without  the  wife's  concurrence.  The  defect  of  the  plan 
was,  that  if  the  trustee  happened  to  die  during  the  hus- 
band's life,  the  latter  became  at  once  solely  seised  of  an 
estate  in  fee  simple  in  possession ;  and  the  wife's  right 
to  dower  accordingly  attached.  Moreover,  the  husband 
could  never  make  any  conveyance  of  an  estate  in  fee 
simple  without  the  concurrence  of  his  trustee  so  long  as 
he  lived.  This  plan,  therefore,  gave  way  to  another 
method  of  framing  purchase-deeds,  which  will  be  here- 
after explained  ((2),  and  by  means  of  which  the  wife's 
dower  under  the  old  law  was  efEectually  barred,  whilst 
the  husband  alone,  without  the  concurrence  of  any  other 
person,  could  effectually  convey  the  lands. 

The  right  of   dower  might  have  been  barred  alto- Jointan* 
gether  by  a  jointure^   agreed  to  be  accepted  by  the 
intended  wife  previously  to  marriage,  in  lieu  of  dowen 

(i)  SeefKM^,  the  chapter  on  Ezecatory  Interestfl. 
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£<}uitable 
jointure. 


This  joiDture  was  either  legal  or  eqaitable.  A  l^al 
jointure  was  first  authorized  by  the  Statute  of  Uses  («), 
which,  by  taming  uses  into  legal  estates,  of  course 
render  them  liable  to  dower.  Under  the  provisions  of 
this  statute,  dower  may  be  barred  by  the  wife^s  accept- 
ance previously  to  marriage,  and  in  satisfaction  of  her 
dower,  of  a  competent  livelihood  of  freehold  lands  and 
tenements,  to  take  effect  in  profit  or  possession  presently 
after  the  death  of  the  husband  for  the  life  of  the  wife  at 
least  {f\  If  the  jointure  were  made  after  marriage,  the 
wife  might  elect  between  her  dower  and  her  jointure  (y). 
A  legal  jointure,  however,  was  in  modern  times  seldom 
resorted  to  as  a  method  of  barring  dower :  when  any 
jointnre  was  made,  it  was  usually  merely  of  an  equitable 
kind ;  for  if  the  intended  wife  were  of  age,  and  a  party 
to  the  settlement,  she  was  competent,  in  equity,  to  ex- 
tinguish her  title  to  dower  upon  any  terms  to  which 
she  might  think  proper  to  agree  (A).  And  if  the  wife 
should  have  accepted  an  equitable  jointure,  the  Courta 
of  equity  would  effectually  restrain  her  from  setting  up 
any  claim  to  her  dower.  But  in  equity,  as  well  as  at 
law,  the  jointure,  in  order  to  be  an  absolute  bar  of 
dower,  was  required  to  be  made  before  marriage. 


th?Act'?°^*'  The  dower  of  women  married  since  the  Ist  of  January, 
1834,  may  be  barred  by  the  acceptance  of  a  jointure  in 
the  same  manner  as  before :  but,  in  their  case,  the  doc- 
trine of  jointures  is  of  very  little  moment.  For,  by  the 
Dower  Act  (i),  the  dower  of  such  women  has  been 
placed  completely  within  the  power  of  their  husbands. 
Under  the  Act  no  widow  is  entitled  to  dower  out  of 
any  land,  which  shall  have  been  absolutely  disposed  of 


(e)  27  Hen.  VIII.  c,  10. 

(/)  Co.  Liu.  86  b;  2  Black. 
Comm.  137;  1  Ropei's  Haaband 
and  Wife,  462. 

{a)  1  Roper's  Husband  and 
Wife,  468. 


{h)  Ibid,  488:  Dyke  ▼.  JiendaO^ 
2  De  0.,  M.  &  G.  209. 

(»)  3  &  4  Will.  IV.  c.  105, 
Gavelkind  lands  are  within  the 
Act,  Farley  v,  JSonham,  2  John. 
&  H.  177. 
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by  her  hnsband  in  his  lifetime  or  by  his  will,  or  in 
which  he  shall  have  devised  any  estate  or  interest  for 
her  benefit,  unless  (in  the  latter  ease)  a  contrary  inten- 
tion shall  be  declared  by  his  will  (A).  And  all  partial 
estates  and  interests,  and  all  charges  created  by  any 
disposition  or  will  of  the  husband,  and  all  debts,  incum- 
brances, contracts  and  engagements  to  which  his  lands 
may  be  liable,  shall  be  effectual  as  against  the  right  of 
his  widow  to  dower  (Z) .  The  husband  may  also  either 
wholly  or  partially  deprive  his  wife  of  her  right  to  dower, 
by  any  declaration  for  that  purpose  made  by  him,  by  any 
deed,  or  by  his  will  (rri).  As  some  small  compensation 
for  these  sacrifices,  the  Act  has  granted  a  right  of  dower 
out  of  lands  to  which  the  husband  had  a  right  merely 
without  having  had  even  a  legal  seisin  (n) ;  dower  is 
also  extended  to  equitable  as  well  as  legal  estates  of 
inheritance  in  possession,  excepting  of  course  estates  in 
joint  tenancy  {o).  The  effect  of  the  Act  is  evidently  to 
deprive  the  wife  of  her  dower,  except  as  against  her 
husband's  heir  at  law.  If  the  husband  should  die 
intestate,  and  possessed  of  any  lands,  the  wife's  dower 
out  of  such  lands  is  stiU  left  her  for  her  support, — 
unless,  indeed,  the  husband  should  have  executed  a 
declaration  to  the  contrary.  A  declaration  of  this  kind  Declaration 
has,  unfortunately,  found  its  way,  as  a  sort  of  common 
form,  into  many  purchase-deeds.  Its  insertion  seems 
to  have  arisen  from  a  remembrance  of  the  troublesome 
nature  of  dower  under  the  old  law,  united  possibly  with 
some  misapprehension  of  the  effect  of  the  new  enact- 
ment. But,  surely,  if  the  estate  be  allowed  to  descend, 
the  claim  of  the  wife  is  at  least  equal  to  that  of  the 
heir,  supposing  him  a  descendant  of  the  husband  ;  and 


(i)  8  A  4  Will.  IV.  c.  106,  ss.  Noble,   20  Beav.   698 ;  7  De  Gex, 

Ay  9  ;    see  Lacey  ▼.  Hilly  L.  R.  19  M.  A  G.  687. 

£q.  846.  (n)  Sect.  8. 

(0    Sect.  5  ;    Joms  ▼.   Jonety  4  (o)  Sect.    2 1    Fry  v.    Noble,  20 

EajA  J.  861.  Bear.  598;  Clarke  t.  Franklin^  4 

(m>  Sects.  6,  7,  8.      See  Fry  r.  Kay  &  J.  266. 
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far  superior,  if  the  heir  be  a  lineal  ancestor,  or  remote 
relation  ( p)»  The  proper  method  seems  therefore  to  be, 
to  omit  any  snch  declaration  against  dower,  and  so  to 
leave  to  the  widow  a  prospect  of  sharing  in  the  lands, 
in  case  her  lord  shall  not  think  proper  to  dispose  of 
them. 


Letsesby 
tenant  in 
dower. 


Bj  the  Settled  Estates  Act,  1877,  every  tenant  in 
dower  may  grant  the  same  leases  as  a  tenant  by  the 
curtesy,  or  other  tenant  for  life  is  thereby  empowered 
to  grant  (^). 


Action  for  An  action  for  dower,  like  other  real   actions,  was 

dower. 

formerly  commenced  in  the  Ooart  of  Common  Pleas ; 
and  when  real  actions  were  abolished  in  the  year  1833  (r), 
writs  for  the  recovery  of  dower  were  excepted.  In  1860 
these  writs  were  abolished  («),  and  the  forms  of  an 
action  for  dower  were  assimilated  to  those  of  other 
Bill  in  equity,  common  law  actions  {t).  A  widow's  dower  might  also 
have  been  recovered  by  bill  in  equity  {u).  Since  the 
Judicature  Act  (aj),  claims  for  dower  are  brought  by 
action  in  the  High  Court  of  Justice  in  the  ordinary 
form  (y). 

As  we  have  seen,  under  the  Intestates'  Estates  Act, 
1890  (s),  a  widow  may  acquire  a  farther  interest  in  her 
husband's  real  estate,  besides  her  dower,  if  he  die  intes- 
tate after  the  1st  of  September,  1890,  leaving  no  issue. 


Intestates' 
Estates  Act, 

1890. 


(p)  Sv 
lltb  ed. 


)  Sugd.    Vend.    &   Pur.    546, 


(q)  SUt.  40  &  41  Viot.  c.  18, 
s.  46.     See  afUe,  p.  118,  n.  (o). 

(r)  Bj  sUt.  8  A  4  Will.  IV. 
o.  27,  s.  86. 

(»)  Sut.  28  A  24  Viot.  c.  126, 
s.  26. 

if)  Sect.  27 ;  repealed  by  stat. 
46  A  47  Vict.  o.  49. 


(u)  See  AntUrton  ▼.  Pianst^ 
L.  R.,  11  Eq.  829,  reversed  on 
appeal.  L.  R.,  8  Ch.  180,  and  the 
cases  there  cited. 

(2)  AnU,  p.  157. 

(y)  See  Rules  of  the  Supreme 
Court,  1888,  Appendix  A.  Pt 
III.  s.  4. 

(s)  SUt.  58  A  54  Vict.  C.  29; 
amU^  p.  208. 
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OF  mCOBPOBEAL  HEREDITAMENTS. 


Otis  attention  has  hitherto  been  directad  to  the 
nature  and  incidents  of  freehold  estates  in  land,  of  which 
the  tenant  has  possession.  As  has  been  already  ex- 
plained (a)y  snch  estates  are  ranked  in  law  as  corporeal 
hereditaments,  because  the  owner's  right  is  accompanied 
with  the  possession  of  a  tangible  thing :  while  estates 
in  or  rights  over  land,  which  is  in  the  possession  of 
another,  are  termed  incorporeal,  as  being  mere  rights  or 
bare  rights  unaccompanied  with  the  possession  of  any- 
thing tangible.  Incorporeal  hereditaments  will  form 
the  next  subject  for  our  consideration.  They  are  not 
such  an  obvious  source  of  fruitful  enjoyment  as  is  the 
actual  occupation  of  land :  but,  being  valitable  things, 
they  are  included  in  property  as  well  as  tangible 
things  (J).  As  we  have  seen  (c),  there  was  formerly  a 
further  distinction  between  corporeal  and  incorporeal 
hereditaments  in  the  formalities  required  for  their 
transfer.  For  at  the  common  law  corporeal  heredita- 
ments were  mainly  transferable  by  that  livery  of  seisin, 
which  was  essential  to  a  feoSment ;  wherefore  they 
were  said  to  lie  in  livery.  While  incorporeal  heredita- 
ments, when  transferred  apart  from  the  possession  of 
land,  were  always  required  to  be  conveyed  by  the 
delivery  of  a  sealed  writing,  that  is,  by  deed  (e).  They 
were  therefore  said  to  lie  in  grant.  For  the  word  grantj 

(a)  JfUe,  p.  29.  (e)  ArUe,  p.  80. 

(6)  AnU^  p.  5.  (tf)  AnUy  pp.  80,  81, 189,  146. 
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though  it  comprehends  all  kinds  of  conveyanees,  yet 
more  strictly  and  properly  taken,  is  a  conveyance  by 
Newenict-  deed  only  {/).  But  as  we  have  seen  (^),  the  Act  of 
1845  to  amend  the  law  of  real  property  ]>rovided  that  all 
corporeal  hereditaments  shoald  be  deemed  to  lie  in  grant 
as  well  as  in  livery  (h) ;  and  thus  made  them  transfer- 
able by  deed  in  the  same  manner  as  incorporeal 
hereditaments.  There  is,  accordingly,  now  no  diffe- 
rence between  these  two  classes  of  property,  as  regards 
means  of  conveyance.  But  the  essential  distinction 
between  rights  of  ownership  in  possession  and  bare 
rights  (i)  of  course  remains. 


(/)  Shep.  Touch.  228.  8.  8. 

)AfU€,  p.  192, 
i)  Stat.  8   &   9  Fiet.  o.  106, 


W  4»^^  Pi  1?2.      _  _  (♦)  Ante,  p.  6w 


CHAPTER  L 

OF  A  REVEBSION  AND  A  VESTED  REMAINDER. 

The  first  kind  of  incorporeal  hereditament  which  we 
shall  mention  is  somewhat  of  a  mixed  nature,  being  at 
one  time  incorporeal,  at  another  not;  and,  for  this 
reason,  it  is  not  nsuallj  classed  with  those  heredita- 
ments which  are  essentially  and  entirely,  of  an  incor- 
poreal kind.  But  as  this  hereditament  partakes,  during 
its  incorporeal  existence,  very  strongly  of  the  nature 
and  attributes  of  other  incorporeal  hereditaments,  parti- 
cularly in  its  always  permitting,  and  generally  re- 
quiring, a  deed  of  grant  for  its  transfer, — it  is  here 
classed  with  such  hereditaments.  It  is  called,  accord- 
ing to  the  mode  of  its  CTeation,  a  reversion  or  a  vested 
remainder. 

If  a  tenant  in  fee  simple  should  grant  to  another 
person  a  lease  for  a  term  of  years,  or  for  life,  or  even 
if  he  should  grant  an  estate  tail,  it  is  evident  that  he 
will  not' thereby  dispose  of  all  his  interest;  for  in  each 
case,  his  grantee  has  a  less  estate  than  himself.  Accord- 
ingly, on  the  expiration  of  the  term  of  years,  or  on  the 
decease  of  the  tenant  for  life,  or  on  the  decease  of  the 
donee  in  tail  without  having  barred  his  estate  tail  and 
without  issue,  the  remaining  interest  of  the  tenant  in 
fee  will  revert  to  himself  or  his  heirs,  and  he  or  his  heir 
will  again  become  tenant  in  fee  simple  in  possession. 
The  smaller  estate  which  he  has  so  granted  is  called, 
during  its  continuance,  the  particyiar  estate,  being  only  Partioultr 
a  part,  or  particvla^  of  the  estate  in  fee  (a).   And,  during 

(a)  2  Black  Comm.  165. 
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ReveraioD. 


the  continuance  of  sncb  particular  estate,  the  interest  of 
the  tenant  in  fee  simple,  which  still  remains  undisposed 
of  —  that  iSy  his  present  estate,  in  virtue  of  which  he  is 
to  have  again  the  possession  at  some  future  time  —  is 
called  his  reversion  (6). 


Remainder. 


A  remainder 
arisen  from 
express 
grant. 


If  at  the  same  time  with  the  grant  of  the  particular 
estate,  he  should  also  dispose  of  this  remaining  interest 
or  reversion^  or  any  part  thereof,  to  some  other  person, 
it  then  changes  its  name,  and  is  termed,  not  a  reversion 
but  a  remainder  (c).  Thus,  if  a  grant  be  made  by  A.,  a 
tenant  in  fee  simple,  to  B/for  life,  and  after  his  decease 
to  0.  and  his  heirs,  the  whole  fee  simple  of  A.  will  be 
disposed  of,  and  O.'s. interest  will  be  termed  a  remain^ 
defi*j  expectant  on  the  decease  of.  B.  A  remainder, 
therefore,  always  has  its  origin  in  express  grant:  a 
reversion  merely  arises  incidentally,  in  consequence  of 
the  grant  of  the  particular  estate.  It  is  created  simply 
by  the  law,  whilst  a  ren[iainder  springs  from  the  act  of 
the  parties  (d). 


A  reverBion 
on  a  lease  for 
years 


may  be  cod* 
veyed  by 
feoffment 


1.  And,  first,  of  a  reversion.  If  the  tenant  in  fee 
simple  should  have  made  a  lease  merely  for  a  term  of 
years,  his  reversion  is  looked  on,  in  law,  precisely  as  a 
continuance  of  his  old  estate,  with  respect  to  hinlself 
and  his  heirs,  and  to  all  other  persons  but  the  tenant 
for  years.  The  owner  of  the  fee  simple  is  regarded  as 
having  simply  placed  a  bailiff  on  his  property  {e) ;  and 
the  consequence  is,  that,  subject  to  the  lease,  the  owner's 
rights  of  alienation  remain  unimpaired,  and  may  be 
exercised  in  the  same  manner  as  before.  The  feudal 
possession  or  seisin  has  not  been  parted  with.  And  a 
conveyance  of  the  reversion  may,  therefore,  be  made  by 
a  feoffment  with  livery  of  seisin^  made  with  the  consent 


I 


h)  Co.  Litt.  22  b,  U2b. 
c)  Litt.  ss.  215,  217. 
fi^  2  Black.  Comm.  16t. 


(«)  Watk.    Descents,     108  (lllL 
4th  ed.);  tmU,  p.  17. 
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of  the  tenant  for  years  {f).      But,  if  this  mode  of  or  by  deed 
transfer  should  not  be  thought  eligible,  a  grant  by     ^ 
deed  will  be  equally  eflScacious.     For  the  estate  of  the 
grantor  is   strictly  incorporeal,  the  tenant  for  years 
.having   the  actual   possession  of  the  lands :    so  long, 
therefore,  as  sucl]^|(j^ual  possession  continues,  the  estate 
in  fee  simple  is  strictly  an  incorporeal  reversion,  which, 
together  with  the*^^^^  or   feudal  possession,  may  be 
conveyed  by  deed  of  grant  {g).     But,  if  the  tenant  in  AreTereion 
fee  simple  should  have  made  a  lease  for  life,  he   must  for  life. 
have  parted  with  his  seisin  to  the  tenant  for  life ;  for 
an  estate  for  life  is  an  estate  of   freehold,   and   such 
tenant  for  life  will,  therefore,  during  his  life,  continue 
to  be  the  freeholder,  or  holder  of  the  feudal  seisin  (A). 
No  feoffment  can  consequently  be  made  by  the  tenant 
in  fee  simple  ;  for  he  has  no  seisin  of  which  to  make 
livery.     His  reversion  is  but  a  fragment  of  his  old 
estate,  and  remains  purely  incorporeal,    until,  by  the 
dropping  of  the  life  of  the  grantee,  it  shall  again  become 
an  estate  in  possession.     Till  then,  that  is,  so  long  as  it 
remains  a  reversion  expectant  on  an  estate  of  freehold, 
it  can  only  be  conveyed,  like  all  other  incorporeal  here- ""ed^^bydeed 
ditaments  when  apart  from  what  is  corporeal,  by  a  deed  of  grant. 
of  grant  (i). 

We  have  before  mentioned  (^),  that  in  the  case  of  a 
lease  for  life  or  gift  in  tail  made  by  a  tenant  in  fee  simple, 
a  tenure  is  created  between  the  parties,  the  lessee  for  life 
or  donee  in  tail  holding  his  estate  of  the  freeholder  in  fee 
as  lord.  So  in  the  case  of  a  lease  for  years,  the  lessee  Tenare  of 
upon  entry  becomes  tenant  to  the  lessor,  and  the  rela-  ie*s«*»ol<*«'^- 
tion  of  the  one  to  the  other  is  also  called  a  tenure  {I) ; 


Wen 


)  Go.  Litt  i8  b,  n.  (8).  (i)  Shep.  Touch.  280. 

f^)  Perkins,    s.     221;      Do€    d.  (1;)  Jn^,  pp.  108,  107. 

W-tf   T.    Cole,  7    Barn.  &  Cress.  {l)  Litt.   ss.   68,    182,  465,    567 

948,  249;  an<«,_pp.  151,  187.  —672,    576,    677,    686,    690,    691; 

(A)   Watk.    Desoenta,    109   (114^  Co.  Lilt.  98  b. 
4th  ed. )  ;  ante^  pp.  60,  189. 

W.R.P.  X 
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although,  as  we  have  seen  {m)y  this  relation  was  treated 

as  lying  outside  the  law  of  free  tenure.     Still  an  oath  of 

FMitj.  fealtj  has  always  been  incident  to  the  tenure  of  an  estate 

for  years  as  to  that  of  a  freehold  estate  (n).     And  the 

Rent  serTioe.   rent  reserved  on  a  lease  for  years  is  called  rent  service 

equally  with  the  rent  due  from  a  freeholder  to  his  lord  ; 

and  it  is  recoverable,  if  in  arrear,  by  the  same  remedy 

of  distress,  which  the  common  lawaceorded  to  the  lords 

of  freeholders  for  enforcing  the  services  due  from  the 

latter  {o).    As  we  have  seen  (^),  the  oath  of  fealty  is 

now  never  exacted,  and  a  rent  is  rarely  reserved  on  the 

creation  of  an  estate  for  life  or  in  tail ;  as  these  estates 

usually  arise  under  family  settlements.      In  the  case  of 

a  lease  for  years,   however,  the  rent  which  may  be 

reserved,  is  of  practical  importance.     Hent  service  is  so 

called  in  order  to  distinguish  it  from  other  kinds  of  rent, 

to  be  spoken  of  hereafter,  which  have  nothing  to  do  with 

the  services  anciently  rendered  by  a  tenant  to  his  lord. 

It  consists  usually,  but  not  necessarily,  of  money ;  for, 

it  may  be  rendered  in  com,  or  in  anything  else.     Thus, 

an  annual  rent  of  one  peppercorn  is  sometimes  reserved 

to  be  paid,  when  demanded,  in  cases  where  it  is  wished 

that  lands  should  be  holden  rent  free,  and  yet  that  the 

landlord  should  be  able  at  any  time  to  obtain  from  his 

A  deed  for-     tenant  an  acknowledgment  of  his  tenancy.      To  the 

necessaiy  to    reservation  of  a  rent  service,  a  deed  was  formerly  not 

tilm'ofTrent  absolutely  neccssary  (j').     For,  although  the  rent  is  an 

incorporeal  hereditament,  yet  the  law  considered  that. 

the  same  ceremony,  by  which  the  nature  and  duration 

of  the  estate  were  fixed  and  evidenced,  was  sufficient 

Act  to  amend  also  to  ascertain  the  rent  to  be  paid  for  it.      But,   by 

real* property.  ^^^  ^^^  ^  amend  the  law  of  real  property  (r),  it  is  pro- 

(m)  Ante,    pp.    17,    18,    19,    28,  atUe,  p.  68. 

60,  61.  (p)  AfUe,  pp.  52,  108,  108. 

(n)  Bract,   fo.    80  a ;    Litt.   as.  (g)  Litt.  a.  214;  Go.  Litt.  148  a. 

181,  132  ;  Co.  Litt.  67  b,  98  b.  <r)  Stat.  8  A  9  Vict.  c.  106,  8.  8, 

{o)  Litt.  Bs.   58,  122,  218,  214;  repealing  sUt.  7  A  8  Yict.  c.  76, 

Co.  Litt.   87  b,  142  tk,  b,  148  a;  a.  4,  to  the  same  effeet. 
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vided,  that  a  lease,  required  by  law  to  be  in  writing,  of 
any  tenements  or  hereditaments  shall  be  void  at  law, 
unless  made  by  deed.     In  every  case,  therefore,  where 
the  Statute  of  Frauds  («)  has  required  leases  to  be  in    ]/ 
writing,  they  must   now  be  made  by  deed.     But,  ac- 
cording to  the  exception  in  that  statute  (^),  where  the 
lease  does  not  exceed  three  years  from  the  making,  a 
rent  of  two-thirds  of  the  full  improved  value,  or  more, 
may  still  be  reserved  by  parol  merely.     Bent  service,  Rent  issues 
when  created,  is  considered  to  be  issuing  out  of  every  part  of  the 
part  of  the  land  in  respect  of  which  it  is  paid  {u) :  one  *°  ** 
part  of  the  land  is  as  much   subject  to  it  as  another. 
The  common  law  remedy  of  distress  for  the  recovery  of  Distress, 
rent  service  was  by  seizing  the  goods  of  the  tenant,  or 
any  other  person,  found  on  any  part  of  the  premises,  and 
impounding  them,  as  a  pledge  for  payment  {x).     But 
the  sale  of  goods  distrained  for  rent  was  authorized  by  a 
statute  of  William  and  Mary  (y).     This  remedy  for  the 
recovery  of  rent  service  belongs  to  the   landlord  of 
common  right,  without  any  express  agreement  (3). 


In  addition  to  the  remedy  by  distress,  there  is  usually  CoDditioo  of 
contained  in  leases  a  condition  of  re-entry,  empowering  ^^^^  ^^' 
the  landlord,  in  default  of  payment  of  the  rent  for   a 
certain  time,  to  re-enter  on  the  premises  and  hold  them 
as  of  his  former  estate.     When  such  a   condition   is 
inserted,   the  estate  of  the  tenant,  whether  for  life  or 


(<)  Stat.  29  Car.  II.  o.  8,  anU, 
p.  148. 

U)  Sect.  2. 

(«)  Co.  Litt  47  a,  142  a. 

(x)  Co.  Litt.  47  a;  8  Blaok. 
Comm.  6 — 14. 

(y)  Stat.  2  Wm.  &  Mary,  c.  5. 
The  landlord's  privilege  of  dis- 
tress was  farther  extended  by 
stats.  8  Anne,  c.  14 ;  4  Geo.  II. 
c.  28;  U  Geo.  II.  c.  19;  8  A  4 
Will.  IV.  c.  42,  ss.  87,  88;  14  & 
15  Vict.  c.  25,  8.  2.  But  later 
statutes  have  restricted  the  right 
to  distrain  for  rent;    see  stat.  84 


k  85  Vict.  c.  79,  protecting  the 
goods  of  lodgera;  85  k  86  Vict 
c.  50,  protecting^  railway  rolling 
stock :  46  k  47  Vict.  c.  61,  ss.  44 
— 55,  limiting  the  risht  to  dis- 
train upon  agricultnral  holdings ; 
51  &  52  Vict.  c.  .  21,  generally 
amendina:  the  law  of  distress  for 
rent;  Woodfall,  Landlord  and 
Tenant,  Ch.  XI.,  14th  ed. 

(e)  Litt.  ss.  218,  214.  It  must 
be  made  between  sunrise  and  sun- 
set, Tutton  V.  Darke,  5  U.  &  N. 
647 
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Demand 

formerly 

required. 


Modem 
proceedings. 


The  benefit  of 
a  condition  of 
re-entry 
formerly 
inalienable. 


years,  becomes  determinable  on  snch  re-entry.  In 
former  times,  before  any  entry  could  be  made  ander  a 
proviso  or  condition  for  re-entry  on  non-payment  of 
rent,  the  landlord  was  required  to  make  a  demand, 
upon  the  premises,  of  the  precise  rent  due,  at  a  con- 
venient time  before  sunset  of  the  last  day  when  the 
rent  could  be  paid  according  to  the  condition :  thus, 
if  the  proviso  were  for  re-entry  on  non-payment  of  the 
rent  by  a  space  of  thirty  days,  the  demand  must  have 
been  made  on  the  evening  of  the  thirtieth  day  (a). 
But  now,  if  half  a  year's  rent  is  due,  and  no  sufficient 
distress  is  found  on  the  premises,  the  landlord  may,  at 
the  expiration  of  the  period  limited  by  the  proviso  for 
re-entry  (J),  recover  the  premises  by  action,  without 
any  formal  demand  or  entry  {c) ;  but  all  proceedings 
are  to  cease  on  payment  by  the  tenant  of  all  arrears 
and  costs  at  any  time  before  the  trial  (d).  Formerly 
also  the  tenant  might,  at  an  indefinite  time  after  he 
had  been  ejected,  have  filed  his  bill  in  the  Court  of 
Chancery,  and  he  would  have  been  relieved  by  that 
Court  from  the  forfeiture  he  had  incurred,  on  his  pay- 
ment to  his  landlord  of  all  arrears  and  costs.  But  by  a 
statute  of  George  II.  (now  replaced  by  an  Act  of  the 
present  reign)  the  right  of  the  tenant  to  apply  for  relief 
in  equity  was  restricted  to  six  calendar  months  next 
after  the  execution  of  the  judgment  on  the  eject- 
ment (e) ;  and  under  an  Act  of  1860,  the  same  relief 
was  allowed  to  be  given  by  the  Courts  of  Law  (/*).  In 
ancient  times,  also,  the  benefit  of  a  condition  of  reentry 
could  belong  only  to  the  landlord  and  his  heirs ;  for  the 


(a)  1  Wms.  Saund.  287,  n.  (16); 
Acocks  V.  Fhillipt,  5  H.  A  N.  188. 

(J)  Doe  d.  mxon  y.  Jiof,  7  C.  B. 
184. 

(c)  Stat.  15  A  16  Vict.  c.  76, 
s.  210,  re-enacting  stat.  4  Geo.  II. 
c.  28,  s.  2.  See  Rules  of  the 
Supreme  Coart,  18S3,  Ocd.  III. 
r.  6. 

id)  Stat.   15  A  16  Vict.    c.    76, 


s.  212,  re-enacting  stat.  4  Geo.  II. 
c.  28,  8.  4.  An  under-tenant  has 
the  same  priyilege,  Do«  d.  WyaU 
y.  Byron^  1  C.  B.  628. 

(^  Stat.  4  Geo.  II.  c.  28,  s.  2, 
now  replaced  by  15  A  16  Vict.  c. 
76,  8.  210;  BatoMT  y.  Cb%, 
1  Hare,  109;  Stanhop$  y.  M- 
worth,  8  Times  L.  R.  84. 

(/)  Slat.  28  A  24  Vict.  c.  126,  s.l. 
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law  would  not  allow  of  the  transfer  of  a  mere  conditiona 
right  to  pat  an  end  to  the  estate  of  another  {ff).  A  right 
of  re-entry  was  considered  in  the  same  light  as  a  right 
to  bring  an  action  for  money  due:  which  right  in  ancient 
times  was  not  assignable.  This  doctrine  sometimes 
occasioned  considerable  inconvenience  ;  and  in  the  reign 
of  Henry  VIII.  it  was  found  to  press  hardly  on  the 
grantees  from  the  crown  of  the  lands  of  the  dissolved 
monasteries.  For  these  grantees  were  of  course  unable 
to  take  advantage  of  the  conditions  of  re-entry,  which 
the  monks  had  inserted  in  the  leases  of  their  tenants. 
A  parliamentary  remedy  was,  therefore,  applied  for  the 
benefit  of  the  favourites  of  the  crown ;  and  the  oppor- 
tunity was  taken  for  making  the  same  provision  for  the 
public  at  large.  A  statute  was  accordingly  passed  (A),  Remedy  by 
which  enacts,  that  as  well  the  grantees  of  the  crown  as 
all  other  persons  being  grantees  (i)  or  assignees,  their 
heirs,  executors,  successors  and  assigns,  shall  have  the 
like  advantages  against  the  lessees,  by  entry  for  non 
payment  of  rent,  or  for  doing  of  waste,  or  otlier  forfei- 
ture, as  the  lessors  or  grantors  themselves,  or  their  heirs 
or  successors,  might  at  any  time  have  had  or  enjoyed ; 
and  this  statute  is  still  in  force.  It  is  also  provided  by 
the  Conveyancing  Act  of  1881,  with  regard  only  to 
leases  made  after  tlie  year  1881  (i),  that  every  condi- 
tion of  re-entry  and  other  condition  contained  in  a  lease 
shall  be  incident  to  the  reversionary  estate  in  the  land, 
and  shall  be  capable  of  being  enforced  by  the  person 
from  time  to  time  entitled,  subject  to  the  term,  to  the 
income  of  the  land  leased.  The  landlord  may  also  sue 
his  tenant  personally  for  rent  due  to  him. 


Rent  service,  being  incident  to  the  reversion,  passes  Rent 

ig)  Litt.   ss.   347,  S48;  Co.  Litt.  within    the  Act,    Wright  t.   £ur- 

266  a,  n.  (1).  rouohss,  8  C.  B.  686. 

ih)  Stat.    82  Hen.    VIII.   c.   84;  {k)  SUi    44  &  46  Vict.   c.    41, 

Go.  Litt.  216  a;  IshMrwoodv.  Old-  s.   JbO.     See    Williams's    Gonyej- 

hnaiD,  3  Mau.  k  Selw.  882,  894.  ancing  Statutes,  104—109. 

(0  A  lessee  of  the  reversion   is 


serrioe 
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passes  bj 
grant  of  the 
reversion. 


Attornment. 


Fine. 


Attornment 
abolished. 


by  a  grant  of  such  reversion  without  the  necessity  of 
any  express  mention  of  the  rent  (Z).  Formerly  no 
grant  could  be  made  of  any  reversion  without  the  eon- 
sent  of  the  tenant,  expressed  by  what  was  called  his 
attornine^vt  to  his  new  landlord  (m).  It  was  thonght 
reasonable  that  a  tenant  should  not  have  a  new  land- 
lord imposed  upon  him  without  his  consent;  for,  in 
early  times,  the  relation  of  lord  and  tenant  was  of  a 
much  more  personal  nature  than  it  is  at  present  The 
tenant,  therefore,  was  able  to  prevent  his  lord  from 
making  a  conveyance  to  any  person  whom  he  did  not 
choose  to  accept  as  a  landlord ;  for  he  could  refuse  to 
attorn  tenant  to  the  purchaser,  and  without  attornment 
the  grant  was  invalid.  The  landlord,  however,  had  it 
always  in  his  power  to  convey  his  reversion  by  the 
expensive  process  of  a  Ji/ne  duly  levied  in  the  Court 
of  Common  Pleas;  for  this  method  of  conveyance, 
being  judicial  in  its  nature,  was  carried  into  effect 
without  the  tenant's  concurrence  ;  and  the  attornment 
of  the  tenant,  which  for  many  purposes  was  desirable, 
could  in  such  case  be  compelled  {n).  It  can  easily  be 
imagined,  that  a  doctrine  such  as  this  was  found  incon- 
venient when  the  rent  paid  by  the  tenant  became  the 
only  service  of  any  benefit  rendered  to  the  landlord. 
The  necessity  of  attornment  to  the  validity  of  the  grant 
of  a  reversion  was  accordingly  abolished  by  a  statute  of 
Anne  (o).  But  the  statute  very  properly  provides  (/>), 
that  no  tenant  shall  be  prejudiced  or  damaged  by  pay- 
ment of  his  rent  to  the  grantor,  or  by  breach  of  any 
condition  for  non-payment  of -rent,  before  notice  of  the 
grant  shall  be  given  to  him  by  the  grantee.  And  by  a 
further  statute  (j),  any  attornment  which  may  be  made 
by  tenants  without  their  landlord's  consent,  to  strangers 


{D  Litt.  SB.  228,  229,  672; 
Perk.  8.  113. 

(TO)  Litt.  SB.  651,  507,  668,  569; 
Co,  Litt.  309  a,  n.  (1). 

(fi)  Sbep.  Touch.  254. 


(0)  Stat.  A  5  Anne,  c.  3  (c.  16 
in  Kuffbead),  s.  9.  See  Allcock 
T.  Moorhowe,  9  Q.'B.  1>.  866. 

{p)  Sect.  10. 

{q)  Stat.  11  Geo.  11.  c.  19,  s.  1. 
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claiming  title  to  the  estate  of  their  landlords,  is  rendered 
null  and  void.  Nothing,  therefore,  is  now  necessary  for 
the  valid  conveyance  of  any  rent  service,  but  a  grant  by 
deed  of  the  reversion,  to  which  such  rent  is  incident. 
When  the  conveyance  is  nmde  to  the  tenant  himself,  it 
18  called  a  release  (r). 

The  doctrine,  that  rent  service,  being  incident  to  the  R«nt  for. 
reversion,  always  follows  such  revereion,  formerly  gave  destructiop  of 
rise  to  the  curious  and  unpleasant  consequence  of  the*  ®  reversion, 
rent  being  sometimes  lost  when  the  reversion  was  de- 
stroyed.    For  it  is  possible,  under  certain  circumstances, 
that  an  estate  may  be  destroyed  and  cease  to  exist.   For 
instance,  suppose  A.  to  have  been  a. tenant  of  lands  for 
a  term  of  years,  and  B.  to  have  been  his  undertenant 
for  a  less  term  of  years  at  a  certain  rent ;  this  rent  was 
an  incident  of  A.'s  reversion,  that  is,  of  the  term  of 
years  belonging  to  A.     If,  then,  A.'s  term  should  by 
any  means  have  been  destroyed,  the  rent  paid  to  him 
by  B.  would,  as  an  incident  of  such  term,  have  been 
destroyed  also.     Now,  by  the  rules  of  law,  a  convey- 
ance of  the  immediate  fee  simple  to  A.  would  at  once 
have  destroyed  his  term, — it  not  being  possible  that  the 
term  of  years  and  the  estate  in  fee  simple  should  subsist 
together.     In  legal  language  the  term  of  years  would 
have  been  TTier^^  in  the  larger  estate  in  fee  simple; forger, 
and  the  term  being  merged  and  gone,  it  followed  as  a 
necessary  consequence,  that  all  its  incidents,  of  which 
B.'s  rent  was  one,  ceased  also  («).   This  unpleasant  result  Leases  sur- 
was  some  time  since  provided  for  and  obviated  with  order  to  be 
respect  to  leases  surrendered  in  order  to  be  renewed, —  '®"®'^®  • 
the  owners  of  the  new  leases  being  invested  with  the 
same  right  to  the  rent  of  undertenants,  and  the  same 
remedy  for  recovery  thereof,  as  if  the  original  leases 
had  been  keep  on  foot  (Q.    But  in  all  other  cases  the 


\ 


r)  Ante,  p.  187.  893. 

>)    WOb    Y.    Jiussell,    8    T.  R.         {t)  Stat.  4  Geo.  II.  c.  28,    s.  6; 
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inoonvenience  continued,  until  a  remedy  was  provided 
by  the  Act  to  simplify  the  transfer  of  property  (u). 
Act  to  amend  This  Act,  however,  was  shortly  afterwards  repealed  by 
real  property,  the  Act  to  amend  the  law  of  real  property  {x\  which 
provides,  in  a  more  eiBcient  though  somewhat  crabbed 
clause  {y)j  that,  when  the  reversion  expectant  on  a  lease, 
made  either  before  or  after  the  passing  of  the  Act,  of 
any  tenements  or  hereditaments  of  any  tenure,  shall, 
after  the  1st  of  October,  1845,  be  surrendered  or  merge, 
the  estate,  which  shall  for  the  time  being  confer,  as 
against  the  tenant  under  the  same  lease,  the  next  vested 
right  to  the  same  tenements  or  hereditaments,  shall,  to 
the  extent  and  for  the  purpose  of  preserving  such  inci- 
dents to  and  obligations  on  the  same  reversion  as  but 
for  the  surrender  or  merger  thereof  would  have  subsisted, 
be  deemed  the  reversion  expectant  on  the  same  lease. 


A  remainder. 


No  tenure  be- 
tween parti- 
cular tenant 
and  remain- 
derman. 


No  rent 
service. 


/ 


2.  A  remainder  chiefly  differs^om  a  reversion  m 
this, — that  between  the  owner  oOhe  particular  estate 
and  the  owner  of  the  remainder  (called  the  remainder- 
man) no  tenure  exists.  They  both  derive  their  estates 
from  the  same  source,  the  grant  of  tlie  owner  in  fee 
simple ;  and  one  of  them  has  no  more  right  to  be  lord 
than  the  other.  But  as  all  estates  must  be  holden  of 
some  person, — in  the  case  of  a  grant  of  a  particular 
estate  with  a  remainder  in  fee  simple, — the  particular 
tenant  and  the  remainderman  both  hold  their  estates 
of  the  same  chief  lord  as  their  grantor  held  before  {z). 
It  consequently  follows,  that  no  rent  service  is  incident 
to  a  remainder,  as  it  usually  is  to  a  reversion  ;  for  rent 
service  is  an  incident  of  tenure,  and  in  this  case  ng. 
tenure  exists.  The  other  point  of  difference  between 
a  reversion  and  a  remainder  we  have  already  noticed  (a). 


8    Preat.    Conr.    188;    Ootuins  t. 
Philips,    8  Hurlst.    A  Colt.   892; 
extended   to  crown  lands  by  stat. 
8  A  9  Vict.  c.  99,  a.  7. 
(u)  SUt.    7    A   8   Yict.    c.    76, 


a.  12. 

*  [x)  Stat.  8  A  9  Vict.  c.  106. 
y)  Sect.  9. 
Iz)  Litt.  a.  215. 
I)  AnUy  p.  80i. 
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oamely,  that  a  reversion  arises  necessarily  from  the 
grant  of  the  particular  estate,  being  simply  that  part 
of  the  estate  of  the  grantor  which  remains  undisposed 
of,  but  a  remainder  is  always  itself  created  by  an  ex- 
press grant. 

We  have  seen  that  the  powers  of  alienation  possessed  au^^Son' 
by  a  tenant  in  fee  simple  enable  him  to  make  a  lease  for  °?ay^be  exer- 
a  terra  of  years,  or  for  life,  or  a  gift  in  tail,  as  well  as  rentiy. 
to  grant  an  estate  in  fee  simple.  But  these  powers  are 
not  simply  in  the  alternative,  for  he  may  exercise  all 
these  powers  of  alienation  at  one  and  the  same  moment ; 
provided,  of  course,  that  his  grantees  come  in  one  at 
a  time,  in  some  prescribed  order,  the  one  waiting  for 
liberty  to  enter  nntil  the  estate  of  the  other  is  deter- 
mined. In  such  a  case  the  ordinary  mode  of  convey- 
ance is  alone  made  use  of ;  and  until  the  passing  of  the 
Act  to  amend  the  law  of  real  property  (6),  if  a  feoff- 
ment should  have  been  employed,  there  would  have 
been  no  occasion  for  a  deed  to  limit  or  mark  out  the 
estates  of  those  who  could  not  have  immediate  posses- 
sion (<?).  The  seisin  would  have  been  delivered  to  the 
first  person  who  was  to  have  possession  {d)  ;  and  if  such 
person  was  to  have  been  only  a  tenant  for  a  term  of 
years,  such  seisin  would  have  immediately  vested  in  the 
prescribed  owner  of  the  first  estate  of  freehold,  whose 
bailiff  the  tenant  for  years  is  accounted  to  be.  From 
such  first  freeholder,  on  the  determination  of  his  estate, 
the  seisin,  by  whatever  means  vested  in  him,  will  devolve 
on  the  other  grantees  of  freehold  estates  in  the  order  in 
which  their  estates  are  limited  to  come  into  possession. 
So  long  as  a  regular  order  is  thus  laid  down,  in  which 
the  possession  of  the  lands  may  devolve,  it  matters  not 
how  many  kinds  of  estates  are  granted,  or  on  how  many 

(6)  But.    8    &    9    Vict.    c.   106,         (i)  Litt.  8.  60;  2  Black.  Comm. 
8.  8;  anU,  p.  149.  167.  • 

6    Litt.  8.  60;  Co.  Litt.  148  a. 
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Example. 


persons  the  same  estate  is  bestowed.  Thus,  a  grant  majr 
be  made  at  onoe  to  fifty  different  people  separately  for 
their  lives.  In  such  case  the  grantee  for  life  who  is  first 
to  have  the  possession  is  the  particular  tenant  to  whom, 
on  a  feoffment,  seisin  would  be  delivered,  and  all  the 
rest  are  remaindermen;  whilst  the  reversion  in  fee 
simple,  expectant  on  the  decease  of  them  all,  remains 
with  the  grantor.  The  second  grantee  for  life  has  a 
remainder  expectaut  on  the  decease  of  the  first,  and  will 
be  entitled  to  possession  on  the  determination  of  the 
estate  of  the  first,  either  by  his  decease,  or  in  case  of  his 
forfeiture,  or  otherwise.  The  third  grantee  must  wait 
till  the  estate  both  of  the  first  and  second  shall  have 
determined ;  and  so  of  the  rest.  The  mode  in  which 
such  a  set  of  estates  would  be  marked  out  is  as  follows : 
—  To  A.  for  his  life,  and  after  his  decease  to  B.  for  his 
life,  and  after  his  decease  to  C.  for  his  life,  and  so  on. 
This  method  of  limitation  is  quite  sufficient  for  the 
purpose,  although  it  by  no  means  expresses  all  that  is 
meant.  The  estates  of  B.  and  C.  and  the  rest  are  in- 
tended to  be  as  immediately  and  effectually  vested  in 
them,  as  the  estate  of  A. ;  so  that  if  A.  were  to  forfeit 
his  estate,  B.  would  have  an  immediate  right  to  the 
possession :  and  so  again  C.  would  have  a  right  to  enter, 
whenever  the  estates  both  of  A.  and  B.  might  determine. 
But  owing  to  the  necessary  infirmity  of  language,  all 
this  cannot  be  expressed  in  the  limitations  of  every  ordi- 
nary deed.  The  words  "and  after  his  decease  "are, 
therefore,  considered  a  sufficient  expression  of  an  inten- 
"ufe  interest  tion  to  coufcr  a  vcstcd  remainder  after  an  estate  for  life. 
In  the  case  we  have  selected  of  numerous  estates,  eveiy 
one  given  only  for  the  life  of  each  grantee,  it  is  manifest 
that  very  many  of  the  grantees  can  derive  no  benefit ; 
and  should  the  first  grantee  survive  all  the  others,  and 
not  forfeit  his  estate,  not  one  of  them  will  take  anything. 
Nevertheless  each  one  of  these  grantees  has  an  estate 
for  life  in  remainder,  immediately  vested  in  him  ;  and 


Words  used 
to  confer  a 
vested  re- 
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each  of  these  remainderB  is  capable  of  being  transferred,  a  vested  re- 
both  at  law  and  in  equity,  by  a  deed  of  grant,  in  the  be"onreyerf 
same  manner  as  a  reversion.  In  the  same  way,  a  grant  gl^^l^^  °^ 
may  be  made  of  a  term  of  years  to  one  person,  an  estate 
for  life  to  another,  an  estate  in  tail  to  a  third,  and  last 
of  all  an  estate  in  fee  simple  to  a  fourth ;  and  these 
grantees  may  be  entitled  to  possession  in  any  prescribed 
order,  except  as  to  the]grantee  of  the  estate  in  fee  simple, 
who  must  necessarily  come  last ;  for  his  estate,  if  not 
•literally  interminable,  yet  carries  with  it  an  interminable 
power  of  alienation,  which  would  keep  all  the  other 
grantees  for  ever  out  of  possession.  Bat  the  estate  tail 
may  come  first  into  possession,  then  the  estate  for  life, 
and  then  the  term  of  years ;  or  the  order  may  be  re- 
versed, and  the  term  of  years  come  first,  then  the  estate 
for  life,  then  the  estate  tail,  and  lastly  the  estate  in  fee 
simple,  which,  as  we  have  said,  must  wait  for  possession 
till  all  the  others  shall  have  been  determined.  When 
a  remainder  comes  after  an  estate  tail,  it  is  liable  to  be 
barred  by  the  tenant  in  tail,  as  we  have  already  seen. 
This  risk  it  must  run.  But,  if  any  estate,  be  it  over  so  Definition  of 
small,  is  always  ready,  from  its  commencement  to  its  remainder, 
end,  to  come  into  possession  the  moment  the  prior 
estates,  be  they  what  they  may,  happen  to  determine, — 
it  is  then  a  vested  remainder,  and  recognized  in  law  as  an 
estate  grantable  by  deed  {e).  It  would  be  an  estate  in 
possession,  were  it  not  that  other  estates  have  a  prior 
claim ;  and  their  priority  alone  postpones,  or  perhaps 
may  entirely  prevent,  possession  being  taken  by  the 
remainderman.  The  gift  is  immediate;  but  the  en- 
joyment must  necessarily  depend  on  the  determination 
of  the  estates  of  those  who  have  a  prior  right  to  the 
possession. 

In  all  the  cases  which  we  have  as  yet  considered,  each 

■ 

(€)  Fearne,  Cont.  Rem.  216:  2Prest.  Abst.  U^. 
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One  uersoQ 
may  have 
moi'd  that! 
one  estate. 


Rule  in        y 
Shdlty'i  coifi. 


of  the  rein'fiinders  has  belonged  to  a  different  person. 
No  one  person  has  had  more  than  one  estate.  A.,  B. 
and  C.  may  each  have  had  estates  for  life ;  or  the  one 
may  have  had  a  term  of  years,  the  other  an  estate  for 
life,  and  the  last  a  remainder  in  tail  or  in  fee  simple. 
But  no  one  of  them  has  as  yet  had  more  than  one 
estate.  It  is  possible,  however,  that  one  person  may 
have,  under  certain  circumstances,  more  than  one  estate 
in  the  same  land  at  the  same  time, — one  of  his  estates 
being  in  possession,  and  the  other  in  remainder,  or 
perhaps  all  of  tfiem  being  remainders.  The  limitation 
of  a  remainder  in  tail,  or  in  fee  simple  to  a  person 
who  lias  already  an  estate  of  freehold,  as  for  life,  is 
governed  by  a  rule  of  law,  known  by  the  name  of  the 
rule  in  SheUey^a  caae^ — so  called  from  a  celebrated  ease 
in  Lord  Coke's  time,  in  which  the  subject  was  much 
discussed  (/* ), — although  the  rule  itself  is  of  very  ancient 
date  ig).  As  this  rule  is  generally  supposed  to  be  highly 
technical,  and  founded  on  principles  not  easily  to  be 
perceived,  it  may  be  well  to  proceed  gradually  in  the 
attempt  to  explain  it. 


Grantee  of  a 
feudal  estate 
regarded  as 
takintr  onlj 
a  ])('rs(onal 
interest. 


We  have  seen  that,  according  to  feudal  law,  the 
grantee  of  an  hereditary  fief  was  considered » as  being 
entitled  during  personal  enjoyment  only,  that  is,  for 
his  life ;  while  his  heir  was  regarded  as  having  been 
endow^  with  a  substantial  interest  in  the  land.  And 
these  conceptions  seem  to  have  been  imported  into 
English  law  along  with  the  principle  of  tenure  (A).  In 
early  times  after  the  Conquest  therefore,  if  a  grant  of 
land  were  made  to  a  man  and  his  heirs,  his  heir,  on  his 
death,  became  entitled;  and  it  was  not  in  the  power  of 
the  ancestor  to  prevent  the  descent  of  his  estate  accord- 
ingly.    He  could  not  sell  it  without  the  consent  of  his 


(/)  Shelley'a  case,  1  Rep.  94, 
104. 

(g)  Year  Book,  18  Edw.  II. 
577,    translated  7  Man.   k  Gran. 


941,     n.    {c)\ 
40  Edw.  III.  9. 
{h)  ArUe,  p.  63. 


88    Edw.     III.  26; 
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lord ;  much  less  coald  he  then  devise  it  by  his  will. 

The  ownership  of  an  estate  in  fee  simple  wa^  then  but    i 

little  more  advantageous  than  the  possession  of  a  life    ' 

interest  at  the  present  day.     The  powers  of  alienation 

belonging   to   such   ownership,  together  with  the  lia- 

bilities  to  which  it  is  subject,  have  almost  all  been  of 

slow  and  gradual  growth,  as  has  already  been  pointed 

out  in  different  parts  of  the  preceding  chapters  (i).     A 

tenant  in  fee  simple  was,  accordingly,  a  person  who 

held  to  him  and  his  heirs;  that  is,  the  land  was  given 

to  him  to  hold  for  his  life,  and  to  his  heirs,  to  hold 

after  bis  decease.     It  cannot,  therefore,  be  wondered  To  a.  for  his 

at,  that  a  gift,  expressly  in  these  terms,  "  To  A.  for  his  decease  to 

his  life,  and  after  his  decease  to  his  heirs,"  should  have^**  ^^^' 

been  anciently  regarded  as  identical  with  a  gift  to  A. 

and  his  heirs,  that  is,  a  gift  in  fee  simple.     Nor,  if  such 

was  the  law  formerly,  can  it  be  matter  of  surprise  that 

the  same  rule  should  have  continued  to  prevail  up  to 

the  present  time.     Such  indeed   has  been   the  case. 

Notwithstanding  the   vast  power  of   alienation   now 

possessed  by  a  tenant  in  fee  simple,  and  the  great 

liability  of  such  an   estate  to  involuntary  alienation 

for  the  purpose  of  satisfying  the  debts  of  the  present 

tenant,  the  same  rule  still  holds ;  and  a  grant  to  A. 

for  his  life,  and  after  his  decease  to  his  heirs,  will  now 

convey  to  him  an  estate  in  fee  simple,  with  all  its 

incidents ;  and  in  the  same  manner  a  grant  to  ^A.  for 

his  life,  and  after  his  decease  to  the  heirs  of  his  body 

will  now  convey  to  him  an  estate  tail  as  effectually  as  a 

firrant  to  him  and  the  heirs  of  his  body.     In  these  cases,  ,?^ords  of 

^  ./J  limitation. 

therefore,  as  well  as  in  ordinary  limitations  to  A.  and 
his  heirs,  or  to  A.  and  the  heirs  of  his  body,  the  words 
Aeirs^  and  heirs  of  his  lody^  are  said  to  be  words  of 
limitation;  that  is,  words  which  limit  or  mark  out  the 
estate  to  be  taken  by  the  grantee  {ii).     At  the  present 

(t)  AnUj  pp.  62—71.  Ferrin  y.  Blahe^  ante^  p.  280. 

yii)  See     ante,     pp.    140—142  ; 
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dftj,  when  the  heir  is  perhaps  the  last  person  likely  to  get 
the  estate,  those  words  of  limitation  are  regarded  simply 
as  formal  means  of  conferring  powers  and  privileges  on 
the  grantee  —  as  mere  technicalities,  and  nothing  more. 
But,  in  ancient  times,  these  same  words  of  limitation 
really  meant  what  they  said,  and  gave  the  estate  to  the 
heirs,  or  the  heirs  of  the  body  of  the  grantee,  after  his 
decease,  according  to  the  letter  of  the  gift.  The  circnm- 
stance,  that  a  man's  estate  was  to  go  to  his  heir,  was  the 
very  thing  which,  afterwards,  enabled  him  to  convey  to 
another  an  estate  in  fee  simple  (j).  And  the  circum- 
stance, that  it  was  to  go  to  the  heir  of  his  body,  was 
that  which  alone  enabled  him,  in  after  times,  to  bar  an 
estate  tail  and  dispose  of  the  lands  entailed  by  means 
of  a  common  recovery. 

Rale  in  Having  proceeded  thus  far,  we  have  already  mastered  \ 

M  to  YbIuS?*  the  first  branch  of  the  rule  in  Shelley's  case,  namely, 
in  posflesBion.  ^y^^^  which  relates  to  estates  in  possession.  This  part 
of  the  rule  is,  in  fact,  a  mere  enunciation  of  the  pro- 
position already  explained,  that  when  the  ancestor,  by 
any  gift  or  conveyance,  takes  an  estate  for  life,  and  in 
the  same  gift  or  conveyance,  an  estate  is  immediately 
limited  to  his  heirs  in  fee  or  in  tail,  the  words  "to 
his  heirs "  are  words  of  limitation  of  the  estate  of  the 
Aft  to  estates  ancestor.  Suppose,  however,  that  it  should  anciently 
m  remainder,  j^^^^  ^y^^  wished  to  interpose  between  the  enjoyment 
of  the  lands  by  the  ancestor  and  the  enjoyment  by  the 
heir,  the  possession  of  some  other  party  for  some  limited 
estate,  as  for  his  own  life.  Thus,  let  the  estate  have 
been  given  to  A.  and  his  heirs,  but  with  i^  vested  estate 
to  B.  for  his  own  life,  to  take  effect  in  possession  next 
after  the  decease  of  A. — thus  suspending  the  enjoy- 
ment of  the  lands  by  the  heir  of  A.,  until  after  the 
determination  of  the  life  estate  of  B.  In  such  a  case  it  . 
is  evident  that  B.  would  have  had  a  Vested  estate  for 

(J)  AnU,  p.  M. 
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his  life,  iu  remainder,  expectant  on  the  decease  of  A. ; 
and  the  manner  in  which  such  remainder  would  have 
been  limited,  would,  as  we  have  seen  (A;),  have  been  to 
A.  for  his  life,  and  after  his  decease  to  B.  for  his  life. 
The  only  question  then  remaining  would  be  as  to  the 
mode  of  expressing  the  rest  of  his  intention, — namely, 
that,  subject  to  B.'s  life  estate,  A.  should  have  an  estate 
in  fee  simple.  To  this  case  the  same  reasoning  applies, 
as  we  have  already  made  use  of  in  the  case  of  an  estate 
to  A.  for  his  life,  and  after  his  decease  to  his  heirs. 
For  an  estate  in  fee  simple  is  an  estate,  by  its  very 
terms,  to  a  man  and  his  heirs.  But,  in  the  present 
case,  A.  would  have  already  had  his  estate  given  him 
by  the  first  limitation  to  himself  for  his  life ;  nothing, 
therefore,  would  remain  but  to  give  the  estate  to  his 
heirs,  in  order  to  complete  the  fee  simple.  The  last 
remainder  would,  therefore,  be  to  the  heirs  of  A. ; 
and  the  limitations  would  run  thus :  "  To  A.  for  his 
life,  and  after  his  decease  to  B.  for  his  life,  and  after  his 
decease  to  the  heirs  of  A."  The  heir,  in  this  case, 
would  not  have  taken  any  estate  independently  of  his 
ancestor,  any  more  tlian  in  the  common  limitation  to  A 
and  his  heirs :  the  heir  would  have  claimed  the  estate 
only  by  its  descent  from  his  ancestor,  who  had  pre- 
viously enjoyed  it  during  his  life ;  and  the  interposition 
of  the  estate  of  B.  would  have  merely  postponed  that 
enjoyment  by  the  heir,  which  would  otherwise  have 
been  immediate.  But  we  have  seen  that  the  very  cir- 
cumstance of  a  man's  having  an  estate  which  is  to  go 
to  his  heir  will  now  give  him  a  power  of  alienation 
either  by  deed  or  will,  and  enable  him  altogether  to 
defeat  his  heir's  expectations.  And,  in  a  case  like  the 
present,  the  same  privilege  will  now  be  enjoyed  by  A. ; 
for,  whilst  he  cannot  by  any  means  defeat  the  vested 
remainder  belonging  to  B.  for  liis  life,  he  may,  subject 
to  B.'s  life  interest,  dispose  of  the  whole  fee  simple  at 

ik)  AnU,  p.  814. 
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his  own  discretion.  A.  therefore  will  now  have  in  these 
lands,  so  long  as  B.  lives,  two  estates,  one  in  possession 
and  the  other  in  remainder.  In  possession  A.  has, 
with  regard  to  B.,  an  estate  only  for  his  own  life.  In 
remainder,  expectant  on  the  decease  of  B.,  he  has,  in 
consequence  of  his  life  interest  being  followed  by  a 
limitation  to  his  heirs,  a  complete  estate  in  fee  simple. 
The  right  of  B.  to  the  possession,  after  A.'s  decease, 
is  the  only  thing  which  keeps  the  estate  apart,  and 
divides  it,  as  it  were,  in  two.  If,  therefore,  B.  should 
die  during  A.'s  life,  A.  will  be  tenant  for  his  own  life 
with  an  immediate  remainder  to  his  heirs ;  in  other 
words,  he  will  be  tenant  to  himself  and  his  heirs,  and 
will  enjoy,  without  any  interruption,  all  the  privileges 
belonging  to  a  tenant  in  fee  simple. 

Remainder  to  Jfj  a  parity  of  reasoning  a  similar  result  would  follow, 
the  body.  if  the  remainder  were  to  the  heirs  of  the  body  of  A.,  or 
for  an  estate  in  tail,  instead  of  an  estate  in  fee  simple. 
The  limitation  to  the  heirs  of  the  body  of  A.  would 
coalesce,  as  it  is  said,  with  his  life  estate,  and  give  him 
an  estate  tail  in  remainder,  expectant  on  the  decease  of 
B. ;  and  if  B.  were  to  die  during  his  lifetime.  A-  would 
become  a  complete  tenant  in  tail  in  possession. 

Any  number        »pjjQ  example  wc  have  chosen,  of   an  intermediate 

of  estates  mav  ,.-.<.  -li  ••!  .j        -i 

interpose.  *  estate  to  B.  for  life,  IS  founded  on  a  prmciple  evidently 
applicable  to  any  number  of  intermediate  estates,  in- 
terposed between  the  enjoyment  of  the  ancestor  and 
that  of  his  heir.  Nor  is  it  at  all  necessary  that  all 
these  estates  should  be  for  life  only  ;  for  some  of  them 
Intermediate  may  be  larger  estates,  as  estates  in  tail.  For  instance, 
estate  tail.  j^^^ppoge  lands  given  to  A.  for  his  life,  and  after  his 
decease  to  B.  and  the  heirs  of  his  body,  and  in  default 
of  such  issue  (which  is  the  method  of  expressing  a 
remainder  after  an  estate  tail),  to  the  heirs  of  A.  In 
this  case  A.  will  have  an  estate  for  life  in  possession, 


OF  A  REVERSION  AND  A  VESTED  REMAINDER  321 

with  an  estate  in  fee  simple  remainder,  expectant  on 
the  determination  of  B.'s  estate  tail.  An  important  ^^zampie. 
case  of  this  kind  arose  in  the  reign  of  Edward  III.  (l). 
Lands  were  given  to  one  John  de  Sutton  for  his  life, 
the  remainder,  after  his, decease,  to  John  his  son,  and 
.  Eline,  the  wife  of  John  the  son,  and  the  heirs  of  their 
bodies  ;  and  in  defaalt  of  such  issue,  to  the  right  heirs 
of  John  the  father.  John  the  father  died  first ;  then, 
John  and  Eline  entered  into  possession.  John  the  son 
then  died,  and  afterwards  Eline  his  wife,  witliont  leav- 
ing any  heir  of  her  body.  R.,  another  son,  and  heir  at 
law  of  John  de  Sutton,  the  father,  then  entered.  And 
it  was  decided  by  all  the  Justices  that  he  was  liable  to 
pay  a  relief  (m)  to  the  chief  lord  of  the  fee,  on  account 
of  the  descent  of  the  lands  to  himself  from  John  the 
father.  Thorpe,  who  seems  to  have  been  a  judge,  thus 
explained  the  reason  of  the  decision  :  — ^'  You  are  in  as 
heir  to  your  father,  and  your  brother  [father  ?]  had  the 
freehold  before ;  at  which  time,  if  John  his  sou  and 
Eline.  had  died  [without  issue]  in  his  lifetime,  he  would 
have  been  tenant  in  fee  simple." 

The  same  principles  will  apply  where  the  first  estate  Where  the 
is  an  estate  in  tail,  instead  of  an  estate  for  life.  Thus,  S"e8tote^ii. 
suppose  lands  to  be  given  to  A.  and  the  heirs  male  of 
his  body  begotten,  and  in  default  of  such  issue,  to  the 
heirs  female  of  his  body  begotten  {n}.  Here,  in  default 
of  male  heirs  of  the  body  of  A.,  the  heirs  female  will 
inherit  from  their  ancestor  the  estate  in  tail  female, 
which  by  the  gift  had  vested  in  him.  There  is  no  need 
to  repeat  the  estate  which  the  ancestor  enjoys  for  his 
life,  and  to  limit  the  lands,  in  default  of  heirs  male,  to 
Aim  and  to  the  heirs  female  of  his  body  begotten.  This 
part  of  his  estate  in  tail  female  has  been  already  given 

(t)  I^ovoH    <tf    B&oerUifs    ease,         (m)  AnU,  p.  45. 
Tear  Book,  40  Edw.  III.  9.    See         (n)  UtL  8.  719;  Ck>.  Litt.  876  b. 
1  Prest.  EsUtee,  804. 
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to  him  in  limitiDg  the  estate  in  tail  male.     The  hein 

female,  being  mentioned  in  the  gift,  will  be  Bupposed  to 

take  the  land  as  heirs,  that  is,  by  descent  from  their 

ancestor,  in  whom  an  estate  in  tail  female  must  conse- 

\  y  ^  qnently  be  vested  in  his  lifetime.     For,  the  same  rale, 

*^  '^   founded  on  the  same  principle,  wiU  apply  in  every 

Rn\9in Skel-    Instance;  and  this  rule  is  no  other  than  the  rule  in 

1^8  ease.        SkMey^s  cose^  which  lays  it  down   for  law,  that  when 

the  ancestor,  by  any  gift  or  conveyance^  takes  an  estate 

of  freehold,  and,  in  the  same  gift  or  conveyance,  an 

estate  is  limited,  either  mediMely  or  immedtatdyj  to 

his  heirs  in  fee  or  in  tail,  the  wx)rds  "  the  heirs"  are 

words  of  limitation  of  the  estate  of  the  ancestor.     The 

heir,  if  he  should  take  any  interest,  must  take  as   heir 

by  descent  from  his  ancestor ;  for  be  is  not  constituted, 

by  the  words  of  the  gift  or  conveyance,  Sipurchaser  of 

any  separate  and  independent  estate  for  himself.  . 

ADoestor  need  The  rule,  it  will  be  observed,  requires  that  an  estate 
e8tate*for*the  of  freehold  merely  should  be  '^ken  by  the  ancestor, 
wiioie  of  his    ^^^  jj^|.  necessarily  an  estate  for  the  whole  of  his  own 

life  or  in  tail.  In  the  examples  we  have  given,  the 
ancestor  has  had  an  estate  at  least  for  bis  own  life,  and 
the  enjoyment  of  the  lands  by  other  parties  has  post- 
poned the  enjoyment  by  his  heirs.  But  the  ancestor 
himself,  as  well  as  his  heirs,  may  be  deprived  of  pos- 
session for  a  time ;  and  yet  an  estate  in  fee  simple  or 
fee  tail  may  be  eflfectually  vested  in  the  ancestor,  sub- 
ject to  such  deprivation.  For  instance,  suppose  lands 
to  be  given  to  A.,  a  widow,  during  her  life,  provided 
she  continue  a  widow  and  unn^arried,  and'  after  her 
marriage  to  B.  and  his  heirs  during  her  Ufe,  and  after 
her  decease,  to  her  heirs.  Here,  A.  has  an  estate  in  fee 
simple,  subject  to  the  remainder  to  B.  for  her  life,  ex- 
pectant on  the  event  of  her  marrying  again  (o).  *  For  to 

(0)  OurPit  Y,  Pirice,  12  Ves.  SS. 
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apply  to  this  case  the  same  reasoning  as  to  the  former 
ones,  A.  has  still  an  estate  to  her  and  to  her  heirs. 
She  has  the  freehold  or  feudal  posseaeion,  and,  after  her 
decease,  her  heirs  are  to  have  the  same.  It  matters  not 
to  them  that  a  stranger  may  take  it  for  a  while.  The 
terms  of  the  gift  declare  that  what  was  once  enjoyed  by 
the  ancestor,  shall  afterwards  be  enjoyed  by  the  heirs  of 
such  ancestor.  These  very  terms  then  make  an  estate 
in  fee  simple,  with  all  its  incidental  powers  of  aliena- 
tion, controlled  only  by  the  rights  of  B.  in  respect  of  the 
estate  conferred  on  him  by  the  same  gift. 

But  if  the  ancestor  should  take  no  estate  of  freehold  Where  the 
under  the  gift,  but  the  land  should  be  granted  only  to  no  estate  of 
his  heirs,  a  very  different  effect  would  be  produced.  °  ' 
In  such  a  case  a  most  n^atcrial  part  of  the  definition 
of  an  estate  in  fee  simple  would  be  wanting.  For  an 
estate  in  fee  simple  is  an  estate  given  to  a  man  and  his 
heirs,  and  not  merely  to  the  heirs  of  a  man.  The 
ancestor,  to  whose  heirs  the  lands  were  granted,  would 
accordingly  take  no  estate  or  interest  by  reason  of  the 
gift  to  his  heirs.  But  the  gift,  if  it  should  ever  take 
effect,  would  be  a  future  contingent  estate  for  the  person 
who,  at  the  ancestor's  decease,  should  answer  the  de- 
scription of  heir  to  his  freehold  estates.  The  gift  would 
accordingly  fall  within  the  class  of  future  estates,  of 
which  an  explanation  is  endeavoured  to  be  given  in  the 
next  chapter  {p), 

ip)  The    most    concise  account  firiTen    by    Mr.    Watkins    in    his 

of  the  rule  in  IShelUi(»  case,  to-  Esaay  on  the  Law   of    DesoentB, 

g^ether  with  the  principal  distinc-  pp.  164«^m^.  (194»  4th  ecL). 
tions    which   it   involves,  is  that 
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CHAPTER  n. 

OP  A  CONTINGENT  REMAINDER 

HiTHEBTo  we  have  observed  a  very  extensive  power 
of  alienation  possessed  by  a  tenant  in  fee  simple.  He 
might  make  an  immediate  grant,  not  of  one  estate  merely, 
or  two,  but  of  as  many  as  be  might  please,  provided  he 
ascertained  the  order  in  which  his  grantees  were  to  take 
possession  (a).  This  power  of  alienation,  it  will  be 
observed,  might  in  some  degree  render  less  easy  the 
alienation  of  the  land  at  a  fnture  time  ;  for,  it  is  plain 
that  no  sale  could  be  made  of  an  unincumbered  estate 
in  fee  simple  in  the  lands,  unless  every  owner  of  each 
of  these  estates  would  concur  in  the  sale,  and  convey 
his  individual  interest,  whether  he  were  the  particular 
tenant,  or  the  owner  of  any  one  of  the  estates  in  re- 
mainder (J).  But  if  all  these  owners  were  to  concur,  a 
valid  conveyance  of  an  estate  in  fee  simple  could  at  any 
Vested  re-  time  be  made.  The  exercise  of  the  power  of  alienation 
not  render  the  in  the  creation  of  vested  remainders,  did  not,  therefore, 
Und  inaiien-    ^jj^h^j.^^  ^)jq  land  fo^  a  moment  from  that  constant 

liability  to  complete  alienation,  which  it  has  been  the 
sound  policy  of  modern  law  as  much  as  possible  to 
encourage. 

But,  great  as  is  the  power  thus  possessidd,  the  law  has 

granted  to  a  tenant  in  fee  simple,  and  to  every  other 

owner  to  the  extent  of  his  estate,  a  greater  power  still. 

Fnture  For,  it  enables  him,  under  certain  restrictions,  to  grant 

estates  to  commence  in  interest,  and  not  in  possession 

(a)  AnU,  pp.  81S— 815.  (6)  See  anU,  pp.  11S»  118. 
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merely,  at  a  f  utare  time.  So  that  dnring  the  period 
which  may  elapse  before  the  coinmeQcement  of  such 
estates,  the  land  may  be  withdrawn  from  its  former 
liability  to  complete  alienation,  and  be  tied  np  for  the 
benefit  of  those  who  may  become  the  owners  of  such 
future  estates.  The  power  of  alienation  is  thus  allowed 
to  be  exercised  in  some  degree  to  its  own  destruction. 
For,  till  such  future  estates  come  into  existence,  they 
inay  have  no  owners  to  convey  them.  Of  these  future  Two  kinds, 
estates  there  are  two  kinds,  a  contingent  remainder, 
and  an  executory  interest.  The  former  is  allowed  to 
be  created  by  any  mode  of  conveyance.  The  latter  can 
arise  only  by  the  instrumentality  of  a  will,  or  of  a  "iise 
executed,  or  made  into  an  estate  by  the  Statute  of  Uses. 
The  nature  of  an  executory  interest  will  be  explained 
in  the  next  chapter.  The  present  will  be  devoted  to 
contingent  remainders  {c). 


The  simplicity  of  the  common  law  allowed  of  the  Contingent 
creation   of  no  other  estates  than  particular  estates,  were  ancientij 
followed  by  the  vested  remainder?,  which  have  already  "*^*f**- 
occupied  our   attention.     A    contingent  remainder — a 
remainder  not  vested,  and  which  never  might  vest,— 
was  long  regarded  as  illegal.     Down  to  the  reign  of 
Henrv  VI.  not  one  instance  is  to  be  found  of  a  con- 
tingent    remainder  being  held  valid  {d).     The   early 
authorities  on  the  contrary  are  rather  opposed  to  such 
a  conclusion  (e).     And,  at  a  later  period,  the  authority 


(0)  Contingent  remainders  were 
•bousbed  by  etat.  7  A  8  Vict, 
c.  76,  8.  8,  but  were  revived  by 
Stat.  8ft  9  Vict  c.  106,  a.  1,  hy 
vbich  the  former  Act,  so  far  as  it 
abolished  contingent  remainders, 
was  repealed  as  from  the  time  of 
its  taking  effect. 

{d^  The  reader  should  be  in- 
formed that  this  assertion  is 
groonded  only  on  the  author's 
researches.  The  general  opinion 
appears  to  be  in  fayour  of    the 


antiquitr  of  contingent  remain- 
ders. See  Third  Report  of  Real 
Property  Commissioners,  p.  23; 
1  Steph.  Com.  616,  n.  (e),  8th  ed. 
And  an  attempt  to  create  a  con- 
tineent  remainder  appears  in  an 
undated  deed  in  Maoox's  Formu- 
lare  Anglicanom,  No.  536,  p.  805. 
See,  too,  Bract;  fo.  18  a;  Fleta, 
p.  179:  Britton  (ed.  Nichols),  i. 
§81  and  n.  (ih,  and  lutrod.  Iz.-^ 
Iziu. 
(«)  Year  Book,  11  Hen.  IV.  74, 
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of  Littleton  is  express  (y ),  that  every  remainder,  which 
beginneth  by  a  deed,  must  be  in  him  to   v?hom  it  is 
limited,  before  livery  of  seisin  is  made  to  him  who  is  to 
have  the  immediate  freehold.     It  appears,  however,  to 
have  been  adjudged,  in  the  reign  of  Henry  VI.,  that  if 
land  be  given  to  a  man  for  his  life,  with  remainder  to 
the  right  heirs  of  another  who  is  living,  and  who  after- 
wards dies,  and  then  the  tenant  for  life  dies,  the  heir  of 
the  stranger  shall  have  this  land ;  and  yet  it  was  said 
that,  at  the  time  of  the  grant,  the  remainder  was  in  a 
manner  void  {g).     This  decision  ultimately  prevailed, 
rf^with^re^^'  And  the  same  case  is  accordingly  put  by  Perkins,  who 
mainderto  the  lays  it  down,  that  if  land  be  leased  to  A.  for  life,  the 
J.  s  remainder  to  the  right  heirs  of  J.  S.,  who  is  alive  at  the 

time  of  the  lease,  this  remainder  is  good,  because  there 


gl .  14 ;  in  which  case,  a  remaioder 
)  the  right  heirs  of  a  man  who 
was  dead  before  the  remainder  was 
limiiedf  was  held  to  vest  by  par- 
chase  iu  the  person  who  was  heir. 
But  it  was  said  by  Hankej,  J., 
that  if  a  gift  were  made  to  one 
for  his  life,  with  remainder  to  the 
right  heirs  of  a  man  who  was 
living^  the  remainder  would  be 
void,  because  the  fee  ought  to 
pass  immediately  to  him  to  whom 
it  was  limited.  Note,  also,  that 
in  Mandevill^s  case  (Co.  Litt. 
2B  b),  which  is  an  ancient  case  of 
the  heir  of  the  body  taking  by 
purchase,  the  ancestor  was  dead 
at  the  time  of  the  gift.  The  cases 
of  rents  are  not  apposite,  as  a 
diversity  was  long  talcen  between 
a  grant  of  a  rent  and  a  convey- 
ance of  the  freehold.  The  de- 
cision in  U.  7  Hen.  IV.  6  b,  pi.  2, 
cited  in  Archer" s  case  (1  Rep. 
6P  b).  was  on  a  case  of  a  rent- 
charge.  The  authority  of  P.  11 
Rich.  II.  Fitz.  Abr.  tit.  Detinue, 
46,  which  is  cited  in  Archer* s  case 
(1  Rep.  67  a),  and  in  Chudleigh's 
case  (1  Rep.  185  b),  as  well  as  in 
the  margin  of  Co.  Litt.  878  a,  is 
merely  a  statement  by  the  judge  of 
the  opinion  of  the  counsel  against 


whom  the  decision  was  made.  It 
runs  as  follows: — '*  Cherton  to 
Rykhil  — You  think  (vous  gmdes) 
that  inasmuch  as  A.  S.  was  living 
at  the  time  of  the  remainder  being 
limited,  that  if  he  was  dead  at  the 
time  of  the  remainder  falling  in, 
and  had  a  right  heir  at  the  time  of 
the  remainder  falling  in,  that  the 
remainder  would  be  good  enoueh  ? 
Rykhil— Yes,  Sir.— And  aner- 
wards  in  Trinity  Term,  judgment 
was  ^ven  in  favour  of  Wad  [the 
opposite  counsel]:  quod  nota  bene** 

It  is  curious  that  so  much  pains 
should  have  been  taken  by  modem 
lawyers  to-  explain  the  reasons 
why  a  remainder  to  the  heirs  of  a 
person  who  takes  a  prior  estate 
of  freehold,  should  not  have  been 
held  to  be  a  contingent  remainder 
(see  Fearne,  Cont.  Rem.  ^Zetseq.), 
when  the  construction  adopted 
(subseouently  called  the  rule  in 
Shelley  s  ease)  was  decided  on  be- 
fore contingent  remaindei's  were 
allowed. 

(/)  Litt.  s.  721;  see  also  M. 
27  Hen.  VIII.  24  a,  pi.  2. 

{q)  Year  Book,  9  Hen.  VL  24  a; 
H.  32  Hen.  VI.  Fitz,  Abr  tit. 
Feoffments  and  Faits,  99. 
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is  one  named  in  the  lease  (namely^  A.  the  lessee  for 
life),  who  may  take  immediately  in  the  beginning  of  the 
lease  (A).  This  appears  to  have  been  the  first  instance 
in  which  a  contigent  remainder  was  allowed.  In  this 
case  J.  S.  takes  no  estate  at  all ;  A*  h&s  a  life  interest; 
and,  so  long  as  J.  S.  is  living,  the  remainder  in  fee  does 
not  vest  in  any  person  nnder  the  gift ;  for  the  maxim 
is  nemo  eat  hmrea  viventiSy  and  J.  S.  being  alive,  there 
is  no  such  person  living  as  his  heir.  Here,  accordingly, 
is  a  futnre  estate,  which  will  have  no  existence  until 
the  decease  of  J.  S. ;  if  ,•  however,  J.  S.  should  die  in  the 
lifetime  of  A.,  and  if  he  should  leave  an  heir,  such 
heir  will  then  acquire  a  vested  remainder  in  fee  simple, 
expectant  on  A.'s  life  interest.  But,  until  these  con- 
tingencies happen  or  fail,  the  limitation  to  the  right 
heirs  of  J.  S.  confers  no  present  estate  on  any  one,  but 
merely  gives  rise  to  the  prospect  of  a  future  estate,  and 
creates  an  interest  of  that  kind  which  is  known  as  a 
contingent  remainder  {i). 


When  contingent  remainders  began  to  be  allowea,  What  becomes 
a  question  arose,  which  is  yet  scarcely  settled,  what  ance  until  the 
becomes  of   the  inheritance,  in   such  a  case  as  this,  happens."*^^ 
during  the  life  of  J.  S,  ?     A.,  the  tenant  for  life,  has 
but  a  life  interest ;  J.  8.  has  nothing,  and  his  heir  is 
not  yet  in  existence.     The  ancient  doctrine^  that  the 
remainder  must  vest  at  once  or  not  at  all,  had  been . 
broken  in  upon ;  but   the  judges  could  not  make  up 
their  minds  also  to  infringe  on  the  corresponding  rule, 
that  the  fee  simple  must,  on  every  feoffment  which 


^^ 


[h)  Perk.  8.  52. 

[i)  3  Rep.  20  a,  in  JBar(uian*a 
ccue.  The  gift  to  the  heirs  of 
J.  S.  has  been  determined  to  be 
sufficient  to  confer  an  estate  in 
fee  simple  on  the  person  who 
may  be  his  heir,  without  any 
additional  limitation  to  the  heirs 
of  such  heir;  2  Jarm.  Wills,  61, 
62,  4th  ed.    if,  however,  the  gift 


be  made  after 
ber,  1838.  or  b 
tator  who  shal 


the  81st  of  Decern-  ^  ^f^  ^o  the 

1?  t^""  ^''a2!  *  ^"  *^«f"  of  a  mi 
11  have   died    after  «^„*«,o  «  «^^ 


man 
confers  a  fee 


that  day,  the  land  will    descend,  gimpje  on  his 

on  the  decease  of  the  heir  intes-  h^ir 

tate,   not  to  Aw  heir^  bat  to   the 

next  heir  of  J.   S.,   m    the  same 

manner  as  if  J.  S.  had  been  first 

entitled  to  the  estate ;  stat.  8  4  4 

Will.  IV.  c.  106,8.4. 
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confers  an  estate  in  fee,  at  once  depart  out  of  the  feoffor. 
Thej,  therefore,  sagely  reconciled  the  rule  which  they 
left  standing  to  the  contingent  remainders  which  they 
had  determined  to  introduce,  by  affirming  that,  during 
the  contingency,  the  inheritance  was  either  in  abeyance, 
or  in  gremio  legis  or  else  in  nvhibiis  {k).  Modern 
lawyers,  however,  ventnre  to  assert,  that  what  the  grantor 
has  not  disposed  of  must  remain  in  him,  and  cannot  pass 
from  him  until  there  exists  some  grantee  to  receive 
it  (I).  And  when  the  gift  is  by  way  of  use  under  the 
Statute  of  Uses,  there  is  no  doubt  that,  until  the  con- 
tingency occurs,  the  use,  and  with  it  the  inheritance, 
result  to  the  grantor.  So,  in  the  case  of  a  will,  the 
inheritance,  until  the  contingency  happens,  descends  to 
the  heir  of  the  testator,  unless  disposed  of  by  a  residuary 
or  specific  devise  {m). 


In  Lord 
Coke's  time 
coDtingent 
remaiDders 
were  well 
establifthed. 

The  doctrine 
now  settled. 


Mr.  Feame's 
reatise. 


But  whatever  difficulties  may  have  beset  the  depar- 
ture from  ancient  rules,  the  necessities  of  society  required 
that  future  estates  to  vest  in  unborn  or  unascertained 
persons,  should  under  certain  circumstances  be  allowed. 
And,  in  the  time  of  Lord  Coke,  the  validity  of  a  gift 
in  remainder  to  become  vested  on  some  future  contin- 
gency, was  well  established.  Since  his  day  the  doctrine 
of  contingent  remainders  has  gradually  become  settled ; 
so  that,  notwithstanding  the  uncertainty  still  remaining 
with  regard  to  one  or  two  points,  the  whole  system  now 
presents  a  beautiful  specimen  of  an  endless  variety  of 
complex  cases,  ail  reducible  to  a  few  plain  and  simple 
principles.  To  this  desirable  end  the  masterly  treatise  of 
Mr.  Fearne  on  this  subject  (n)  has  mainly  contributed. 


(k)  Co.  Litt  842  b;  1  P.  Wma. 
616,  616;  Bac.  Abr.  tit.  Remain- 
der and  KeTersioD  (e). 

{I)  Fearne,  Gont.  Bern.  861. 
See,  however,  2  Prest.  Abst.  100 
--107,  where  the  old  opinion  is 
maintained. 

im)  Fearne,    Gont    Bern.    851; 


^€rion  T.  Maaaey,  8  G.  B.,  K.  8. 
858;  Williams  on  Settlements, 
207—210;  Ke  Frod,  48  Gh.  D. 
246. 

(n)  Fearne's  Essay  on  the 
Leamins  of  Gontingent  Remain- 
ders ana  Executory  DeTises.  The 
last  edition  of  this  work  has  been 
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Let  ns  now  obtain  an  accurate  notion  of  what  a 
contingent  remainder  is,  and,  afterwards,  consider  the 
rules  which  are  required  to  be  observed  in  its  creation. 
We  have  abeady  said  that  a  contingent  remainder  is  Definition  of 
d  future  estate.  As  distinguished  from  an  executory  reminder" 
interest,  to  be  hereafter  spoken  of,  it  is  a  future  estate, 
which  waits  for  and  depends  on  the  determination  of 
the  estates  which  precede  it.  But,  as  distinguished 
from  a  vested  remainder,  it  is  an  estate  in  remainder, 
which  is  not  ready,  from  its  commencement  to  its  end, 
to  come  into  possession  at  any  moment  when  the  prior 
estates  may  happen  to  determine.  For  if  any  contin- 
gent remainder  should,  at  any  time,  become  thus  ready 
to  come  into  immediate  possession  whenever  the  prior 
estates  may  determine,  it  will  then  be  contingent  no 
longer,  but  will  at  once  become  a  vested  remainder  (o). 
!For  example,  suppose  that  a  gift  be  made  to  A.,  a  Example. 
1)achelor,  for  his  life,  and  after  the  determination  of 
that  estate,  by  forfeiture  or  otherwise  in  liis  lifetime, 
to  B.  and  his  heirs  during  the  life  of  A.,  and  after  the 
decease  of  A.,  to  the  eldest  son  of  A«  and  the  iieirs  of 
the  body  of  such  son.  Here  we  liave  two  remainders, 
one  of  which  is  vested,  and  the  other  contingent.  The 
estate  of  B.  is  vested  {p).  Why?  Because,  though 
it  be  but  a  small  estate,  yet  it  is  ready  from  the  first, 
and  so  long  as  it  lasts,  continues  ready  to  come  into 
possession,  whenever  A.'s  estate  may  happen  to  deter- 
mine. There  may  be  very  little  doubt  but  that  A. 
will  commit  no  forfeiture,  but  will  hold  the  estate  as 
long  as  he  lives.  But,  if  his  estate  should  determine 
the  moment  after  the  grant,  or  at  any  time  whilst  BJa 
estate  lasts,  there  is  B.  quite  ready  to  take  possession. 
B.'s  estate,  therefore,  is  vested.    But  the  estate  tail  to 

rendered  ralnable  b^  an   original  Mr.  Josiab  William  Smith, 

▼lew  of  executory  intereBte,  con-  (O)  See  anU,  p.  816. 

tained   in  a  second    rolnme,    ap-  (p)  Feame,  Cont.  Rem.  pp.  7  n^ 

pended    bj    tbe    learned    editor,  8S5. 
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the  eldest  son  of  A.  is  plainly  contingent.  For  A., 
being  a  bachelor,  has  no  son ;  and,  if  he  should  die 
without  one,  the  estate  tail  in  remainder  will  not  be 
ready  to  come  into  possession  immediately  on  the  deter- 
mination of  the  particular  estates  of  A.  and  B.  Indeed, 
in  this  case  there  will  be  no  estate  tail  at  all.  fint  if 
A.  should  marry  and  halve  a  son,  the  estate  tail  will 
at  once  become  a  vested  remainder ;  for,  so  long  as 
it  lasts,  that  is,  so  long  as  the  son  or  any  of  the  son's 
issue  may  live,  the  estate  tail  is  ready  to  come  into 
immediate  possession  whenever  the  prior  estates  may 
determine,  whether  by  A.'s  death,  or  by  B.'s  forfeiture, 
supposing  him  to  have  got  possession  (^).  It  will  be 
observed  that  here  there  is  an  estate,  which,  at  the 
time  of  the  grant,  is  future  in  interest,  as  well  as  in 
possession  ;  and  till  the  son  is  born,  or  rather  till  he 
comes  of  age,  the  lands  are  tied  up,  and  placed  beyond 
the  power  of  complete  alienation.  This  example  of  a 
contingent  remainder  is  here  given  as  by  far  the  most 
usual,  being  that  which  occurs  every  day  in  the  settle- 
ment of  landed  estates. 

Principal  rale      Of  the  rules  required  for  the  creation  of  a  contingent 
tioVof  a*^*     remainder  the  first  and  principal  is,  that  the  seisin,  or 
remainder      feudal  poss^sion,  must  never  be  without  an  owner;  and 
this  rnle  is  sometimes  expressed  as  follows,  that  every 
contingent  remainder  of  an  estate  of  freehold  must  have 
Ancient  noto-  8  particular  estate  of  freehold  to  support  it  (r).      The 
fer  0 Ahe  ^^^  ancicut  law  regarded  the  feudal  possession  of  lands  as  a 
l?on  **  P°**®*'  matter  the  transfer  of  which  ought  to  be  notorimis ;  and 
it  accordingly  forbad  the  conveyance  of  any  estate  of 
freehold  by  any  other  means  than  an  immediate  delivery 
of  the  seisin,  accompanied  by  words,  either  written  or 
openly  spoken,  by  which  the  owner  of  the  feudal  pos- 
session might  at  any  time  thereafter  be  known  to  all 


(q)  See  atUe^  pp.  814,  816. 

(r)  1  Rep.  180  a,  184  b,  188  a;  2  BL  Oomm.  171. 
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the  neighbourhood.  If,  on  the  occasion  of  any  feoff- 
ment, each  feudal  possession  was  not  at  once  parted 
with,  it  remained  for  ever  with  the  grantor.     Thus  a  Example,  a 

»     \J  1  /.       i.       1     1  1  ^    feoflCment  to 

feonment,  or  any  other  conveyance  of  a  ireehold,  made  A.  to-day  to 

to-day  to  A.,  to  hold  from  to-morrow,  would  be  abso-  to-morrow-. 

lutely  void,  as  involving  a  contradiction.     For  if  A. 

is  not  to  have  the  seisin  till  to-morrow,  it  must  not  bo 

given  him  till  then  («).      So,  if,  on  any   conveyance, 

the  feudal  possession  were  given  to  accompany  any 

estate  or  estates  less  than  an   estate  in  fee  simple,  the 

moment  such  estates,  or  the  last  of  them,  determined, 

such  feudal  possession  would  again  revert  to  the  grantor, 

in   right   of   his   old   estate,  and   could   not   be  again 

parted  with  by  him,  without  a  fresh  conveyance  of  the 

freehold.   Accordingly,  suppose  a  feoffment  to  be  made  1^^^^ll^\^' 

to  A.  for  his  life,  and  after  his  decease  and  one  dav,  decease  and 

T%  11.1.  TT  1  I  A1  "        ^^^  ^^y*   *0   ^• 

to  B.  and  his  heirs.  Here,  the  moment  that  A.  s  estate 
determines  by  his  death,  the  feudal  possession,  which 
is  not  to  belong  to  B.  till  one  day  afterwards,  reverts 
to  the  feoffor,  and  cannot  be  taken  out  of  him  with- 
out a  new  feoffment.  The  consequence  is,  that  the 
gift  of  the  future  estate,  intended  to  be  made  to  B.,  is 
absolutely  void.  Had  it  been  held  good,  the  feudal 
possession  would  have  been  for  one  day  without  any 
owner ;  or,  in  other  words,  there  would  have  been  a 
so-called  remainder  of  an  estate  of  freehold,  without  a 
particular  estate  of  freehold  to  support  it.  Let  us  now  To  a.  for  his 
take  the  case  we  have  before  referred  to,  of  an  estate  his  decease  to 
to  A.,  a  bachelor,  for  his  life,  and  after  his  decease  to  ill**taii.^**  ^^^ 
his  eldest  son  in  tail.  In  this  case  it  is  evident,  that 
the  moment  A.'s  estate  determines  by  his  death,  his 
Son,  if  living,  must  necessarily  be  ready  at  once  to  take 
the  feudal  possession  in  respect  to  his  estate  tail.  The 
only  case  in  which  the  feudal  possession  could,  under 
such  a  limitation,  ever  be  without  an  owner,  at  the 

(«)  Buckler' 8  eau,  2  Rep.  56;  6  Rep.  94  b;  2  Bl.  Comm.  196. 
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time  of  A.'s  decease,  would  be  that  of  the  mother  bemg 

then  enceinte  of  the  son.     In  snch  a  case  the  feudfd 

possession  would  be  evidently  without  an  owner,  until 

the  birth  of  the  son ;  and  such  posthumous  son  would 

accordingly  lose  his  estate,  were  it  not  for  a  special 

PosthnmouB    provision  which  has  been  made  in  his  favour.     In  the 

take  efltates^   reign  of  William  III.  an  Act  of  Parliament  {t)  was 

as  if  born.       passed  to  enable  posthumous  children  to  take  estates, 

as  if  bom  in  their  father's  lifetime.     And  the  law  now 

considers  every  child  en  ventre  sa  mere  as  actually  bom, 

for  the  ])urpose  of  taking  any  benefit  to  which,  if  born, 

it  would  be  entitled  (i^). 

A  eoptingent       As  a  Corollary  to  the  rule  above  laid  down,  arisee 
must  rest       another  proposition,   frequently  itself  laid  down  as  a 
partSmiar       distinct  rule,  namely,  that  every  contingent  remainder 
^**^^^that    ™^^^  ye&t^  or  become  an  actual  estate,  during  the  con- 
it  determines,  tinuance  of  the  particular  estate  which  supports  it,  or 
eo  instanti  that   such    particular    estate   determines; 
otherwise  such  contingent  remainder  will  fail  altogether, 
Example.        and  can  never  become  an  actual  estate  at  all.    Thus, 
suppose  lands  to  be  given  to  A.  for  his  life,  and  after 
his  decease  to  such  son  of  A.  as  shall   first  attain  the 
age  of  twenty-four  years.     As  a  contingent  remainder 
the  estate  to  the  son  is  well  created  {x) ;  for  the  feudal 
seisin  is  not  necessarily  left  without  an  owner  after  A.'6 
decease.    If,  therefore,  A.  should,  at  his  decease,  have 
a  son  who  should  then  be  twenty-four  years  of  age  or 
more,  such  son  will  at  once  take  the  feudal  possession 
by  reason  of  the  estate  in  remainder  which  vested  in 
him  the  moment  he  attained  that  age.     In  this  case  the 
contingent  remainder  has  vested  during  the  continuance 
of  the  particular  estate.    But  if  there  should  be  no  son, 

(0  Stat.    10    A    11    WilL    III.  A  Beames,  8$7;  Moggy.  Mcog,\ 

o.  16.  HeriT.    654;    TYower  v.   Bum,    I 

(«)  Do«   V.    Clarke,    2    H.    Bl.  Sim.  A  Stu.  181. 

899;  Blackburn  v.   StabUs,  2  Ves.  (a;)  2  Prest.  Abst.  148. 


■*1.^ 
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or  if  the  son  should  not  have  attained  the  prescribed 
age  at  his  father's  death,  the  remainder  will  fail  alto- 
gether (y).  For  the  feudal  possession  will  then  imme- 
diately on  the  father's  decease,  revert,  for  want  of 
another  owner,  to  the  person  who  made  the  gift  in 
right  of  his  reversion.  And,  having  once  reverted,  it 
cannot  now  belong  to  the  son,  without  the  grant  to 
him  of  some  fresh  estate  by  means  of  some  other  con- 
veyance. An  Act  of  1877  (/?),  however,  now  saves  from  Exception 
the  operation  of  this  rule  every  contingent  remainder,  of  1 877'. 
which  has  been  created  by  any  instrument  executed 
or  will  republished  on  or  after  the  2nd  of  August,  1877, 
and  which  would  have  been  valid,  if  originally  created 
as  a  shifting  use  or  executory  devise.  For  such  con- 
tingent remainders  shall  be  capable  of  taking  effect, 
notwithstanding  that  the  particular  estate  determine 
before  the  contingent  remainder  vests.  We  will  defer. 
the  explanation  of  the  exact  point  of  this  enactment, 
until  we  have  seen  what  limitations  may  take  effect  as 
shifting  uses  or  executory  devises 


A  contingent  remainder  cannot  be  made  to  vest  on  Events  on 

.       1  .  V    •     '11         1  ^        r  A       which  a  con^ 

any  event  wliieh  is  illegal,  or  contra  bonos  mores.     Ac-  tin^ent 


re- 


cordingly  nil  such  remainder  can  be  given  to  a  child  no*t  vest.™*^^ 
who  may  bi  liereaf ter  bom  out  of  wedlock.  But  this 
can  scarcely  ye  said  to  be  a  rule  for  the  creation  of  con- 
tingent remaim|ers.  It  is  rather  a  part  of  the  general 
policy  of  the  law  in  its  discouragement  of  vice.  In  the 
reports  of  Lord  Coke,  however,  a  rule  is  laid  down  of 


(tf)  Fitting  v.  Alien,  12  Mees. 
A  Wels.  279;  5  Hare,  578.  See 
however  as  to  this  case,  KiUyy, 
OarneU,  8  De  Gez  and  S.  629; 
JBro^one  t.  Browne^  8  Sma.  k  Giff. 
568,  qjf  Be  Mid  Kent  Baikoaf/ 
Act,  1856,  £x  parte  8t^an,  John. 
887 :  Bolmea  v.  iVaa>«,  V.-C.  W., 
10  Jar.  N.  8.  607:  12  W.  B.  686; 
Modes  F.    Whitehead,  2  Drew.  A 


Sm.  682;  JPHce  r.  Ball,  L.  R., 
6  Eq.  899  ;  Perceval  y.  Perceval, 
L.  R.,  9  £q.  886;  Be  EddePt 
Truet,  V.-C.  B.,  L.  R.,  11  Eq. 
559  ;  Braekenbury  t.  Gibbom,  2 
Ch.  Div.  417 ;  Cunlife  v.  Branker, 
8  Ch.  Dir.  893. 

{z)  Stat.  40  Js  41  Vict.  c.  88; 
as  to  which  see  Williams'  on 
Seisin,  Appz.  B. 
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which  it  may  be  nsefnl  to  take  some  notice,  namely, 

that  the  event  on  which  a  remainder  is  to  depend  must 

be  a  common  possibility,  and  not  a  double  possibility,  or 

Poasibiiitjr  on  n  possibility  on  a  possibility,  which  the  law  will  not 

apossi  11  y.    ^y^^  ^^j       ipj^.g  j.^j^^  though  profosscd  to  be  founded 

on  former  precedents,  is  not  to  be  found  in  any  of  the 
cases  to  which  Lord  Coke  refers,  in  none  of  which  do 
either  of  the  expressions  "  possibility  on  a  possibility," 
or  "double  possibility,"  occur.  It  appears  to  owe  its 
Scholastic  origin  to  the  mischievous  scholastic  logic  which  was  then 
°P^-  Yiie  in  our  courts  of  law,  and  of  which  Lord  Coke  had 

so  high  an  opinion  that  he  deemed  a  knowledge  of  it 
necessary  to  a  complete  lawyer  (b).  The  doctrine  is 
indeed  expressly  introduced  on  the  authority  of  logic : — 
^^as  the  logician  saith,  ' potejitia  est  duplex,  remotaet 
propinqua ' "  {c).  This  logic,  so  soon  afterwards  de- 
molished by  Lord  Bacon,  appears  to  have  left  behind  it 
many  traces  of  its  existence  in  Dur  law  ;  and  perhaps  it 
would  be  found  that  some  of  these  artificial  and  technical 
rules  which  have  most  annoyed  the  jndges  of  modem 
times  (d)  owe  their  origin  to  this  antiquated  system  of 
endless  distinctions  without  soUd  differences.  To  show 
how  little  of  practical  benefit  could  ever  be  derived  from 
the  distinction  between  a  common  and  a  ^double  possi- 
bility, let  as  take  one  of  Lord  Coke's  examples  of  each. 
Examples  of    jje  tells  US  that  the  chance  that  a  man  and  a  woman, 

commoD  and  , 

double  possi-  both  married  to  different  persona,  shall  themselves  marry 
one  another,  is  buTTcommon  possibility  (e).  But  the 
chance  that  a  married  man  shall  have  a  son  named 
GeoflErey  is  stated  to  be  a  donble  or  remote  possibility  {f). 
Whereas  it  is  evident  that  the  latter  event  is  at  least 
quite  as  likely  to  happen  as  the  former.  And  if  the 
son  were  to  get  an  estate  from  being  named  GeofiErey, 

fa)  2  Rep.  61  a;  10  Rep.  60  b.  pcr^B  oom,  4  Rep.  119. 
\b)  Preface  to  Co.  Litt.  p.  87.  («)  10  Kep.   60  b ;    Year   Book, 

\cS  2  Rep.  61  a.  16  Hen.  Vll.  10  b,  pi.  16. 
()  Such  as  the  rule  in    Dvm-        (/)  2  Rep.  61  b. 
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SB  in  the  case  put,  there  can  be  very  little  doubt  but 
that  Geoffrey  would  be  the  name  given  to  the  first  son 
who  might  be  bom  (g).  Respect  to  the  memory  of 
Lord  Coke  has  long  kept  on  foot  in  our  law  books  (A) 
the  rule  that  a  possibility  on  a  possibility  is  not  allowed 
by  law  in  the  creation  of  contingent  remainders.  But 
the  authority  of  this  rule  has  long  been  declining  (i), 
and  a  very  learned  judge,  now  deceased,  declared  plainly 
that  it  was  abolished  {k). 

But  although  the  doctrine  of  Lord  Coke,  that  there 
can  be  no  possibility  on  a  possibility,  has  ceased  to 
govern  the  creation  of  contingent  remainders,  there  are 
yet  rules  by  which  these  remainders  are  restrained 
within  due  bounds,  and  prevented  from  keeping  the 
lands,  which  are  subject  to  them,  for  too  long  a  period 
beyond  the  reach  of  alienation.  These  rules  are  closely 
connected  with  the  rule  introduced  to  effect  the  same 
object  in  the  case  of  executory  interests.  It  will  there- 
fore be  more  convenient  to  postpone  their  considera- 
tion until  some  explanation  of  such  interests  has  been 
given. 


(p)  The  true  ground  of  the  de* 
eisiOD  in  the  old  case  (10  Edw.  III. 
46),  to  which  Lord  Coke  refers, 
was  no  doubt,  as  suggested  by 
Mr.  Preston,  1  Prest.  Abst.  128, 
that  the  gift  was  nnade  to  Geoffrey 
the  son,  as  though  he  were  living, 
when  in  fact  tnere  was  then  no 
snch  person .  And  see  Gray,  Rule 
against  Perpetuities  (Boston, 
1SB6),  81—88. 

(h)  2  Black.  Gomm.  170 ;  Feame, 
Gont.  Rem.  252. 

(i>  See  Third  Report  of  Real 
Property    Commissioners,    p.    29; 

1  Prest.  Abst.  128,  ^29. 

{k)  Lord  St.  Leonards,  in  Cole 
Y.  SeweU,  2  Conn.  &  Laws.  844; 
4  Dry.  Js  Warr.  1,  82  ;  affirmed, 

2  B.  L.  C.  186.  In  Be  Ih>d,  48 
Ch.  D.  246,  258,  however,  Lord 
Jnstioe    (then   Mr.    Justice)  Kay 


endeavoured  to  support  his  de- 
cision b^  an  application  of  the 
rule  against  douole  possibilities 
in  its  native  simplicity.  But  it 
is  respectfully  submitted  that  the 
language  used  in  this  case  is  open 
to  the  criticism  applied  bv  Mr. 
Butler  (Feame,  G.  K.  251  n.,  9th 
ed.)to  Lord  Goke's  remarks;  and 
that  the  other  ground,  on  which 
Lord  Justice  Kay  founded  his 
decision,  is  the  *  sounder.  The 
history  of  this  supposed  rule  ia 
admirably  stated  m  Mr.  J.  0. 
Oray's  Rule  against  Perpetuities 
(Boston,  1886),  pp.  80-86,  185, 
189,  140.  It  is  there  shown  to 
be  a  conceit  of  Lord  Ghief  Justice 
Popham's,  which  was  repudiated 
by  Lord  Goke  himself  and  by 
Lord  Nottingham  ;  see  1  RoUe 
Bep.  821 ;  8  Gh.  Ga.  29. 
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The  expectant     Tlioogh  a  contingent  remainder  is  an  estate  which, 
if  it  arise,  must  arise  at  a  futnre  time,  and  will  then 


ooDtiogeDt 
remaiader 
ma^  be  now 
liTing. 


Example. 


belong  to  some  future  owner,  yet  the  contingency  majr 
be  of  sach  a  kind,  that  the  future  expectant  owner  may 
be  now  living.  For  instance,  suppose  that  a  conveyance 
be  made  to  A.  for  his  life,  and  if  C.  be  living  at  his 
decease,  then  to  B.  and  his  heirs.  Here  is  a  contingent 
remainder,  of  which  the  future  expectant  owner  may  be 
now  living.  The  estate  of  B.  is  not  a  present  vested 
estate,  kept  out  of  possession  only  by  A.'s  prior  right 
thereto.  But  it  is  a  future  estate  not  to  commence^ 
either  in  possession  or  in  interest,  till  A.'s  decease.  It 
is  not  such  an  estate  as,  according  to  our  definition  of  a 
vested  remainder,  is  always  ready  to  come  into  posses- 
sion whenever  A.'s  estate  may  end ;  for,  if  A.  should 
die  after  C,  B.  or  his  heirs  can  take  nothing.  Still 
B.,  though  he  has  no  estate  during  A.'s  life,  has  yet 
plainly  a  chance  of  obtaining  one,  in  case  C .  should 
Apouibilitj.  survive.  This  chance  in  law  is  called  ?i,  possibility  ; 
A  contiogent  and  a  possibility  of  this  kind  was  long  looked  upon  in 
wu!d  DolTbe  ^i^ich  the  Same  light  as  a  condition  of  re-entry  was 
«o"T*y*^*^y  regarded  (Z),  having  been  inalienable  at  law,  and  not  to 
be  conveyed  to  another  by  deed  of  grant.  A  fine  alone, 
before  fines  were  abolished,  could  effectually  have  barred 
but  might  be  a  contingent  remainder  (m).  It  might,  however,  have 
released.  ^^^^^  released ;  that  is  to  say,  B.  might,  by  deed  of 
release,  have  given  up  liis  interest  for  the  benefit  of  the 
reversioner,  in  the  same  manner  as  if  the  contingent  re- 
mainder to  him  and  his  heirs  liad  never  been  limited  (n) ; 
for  the  law,  whilst  it  tolerated  conditions  of  re-entry  and 
contingent  remainders,  always  gladly  permitted  such 
rights  to  be  got  rid  of  by  release,  for  the  sake  of  pre- 
serving unimpaired  such  vested  estates  as  might  happen 


(/)  AnU,  p.  ZX^. 

(m)  Fearne,  CoDt.  Rem.  865 ; 
Helps  V.  Hereford^  2  Barn,  k  Aid. 
842  ;  Doe  d.  Chriitmas  v.  OUver, 
10  Barn.   A  Cress.   181;  J>ae  d. 


Lwni«/   y.    Barl  of  SearborouaJL 
8  Adof.  A  Ell.  2. 

(ft)  lAwip4t*i  <xiM.  10  Rep.  48  a» 
b;  Morkt  t.  Morn.  1  Strannu 
182. 
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to  be  snbdieting.     A  coutingeDt  remainder  was  also  Was  deris. 
devisable  by  will  nnder  the  old  statutes  ((?),  and  is  so 
under  the  present  Wills  Act  (j>).    And  it  was  the  rule  Was  assign- 
in  equity,  that  an  assignment  intended  to  be  made  of 
a  possibility  for  a   valaable   consideration   should    be 
decreed  to  be  carried  into  effect  (^).     But  the  Act  to  Act  to  amend 
amend  the  law  of  real  property  (r)  now  enacts,  that  real  property. 
a  contingent  interest,  and   a  possibility  coupled  with 
an  interest,  in  any  tenements  or  hereditaments  of  any 
tenure,  whether  the  object  of  the  gift  or  limitation  of 
such  interest  or  possibility  be  or  be  not  ascertained, 
may  be  disposed  of  by  deed  («). 

The  circumstance  of  a  contingent  remainder  having  inalienable 

"  "  nature  of  a 

Deen  so  long  inalienable  at  law  was  a  curious  relict  of  contingent 
the  ancient  feudal  system.  This  system,  the  fountain 
of  our  jurisprudence  as  to  landed  property,  was  strongly 
opposed  to  alienation.  .Its  poh'cy  was  to  unite  the  lord 
and  tenant  by  ties  of  mutual  interest  and  affection  ; 
and  nothing  could  so  effectually  defeat  this  end  as  a 
constant  change  in  the  parties  sustaining  that  relation. 
The  proper  method,  therefore,  of  explaining  our  laws, 
is  not  to  set  out  with  the  notion  that  every  subject  of 
property  may  be  aliened  at  pleasure;  and  then  to 
endeavour  to  explain  why  certain  kinds  of  property 
cannot  be  aliened,  or  can  be  aliened  only  in  some 
modified  manner.  The  law  itself  began  in  another 
way.  When,  and  in  what  manner,  different  kinds  of 
property  gradually  became  subject  to  different  modes 
of  alienation  is  the  matter  to  be  explained ;   and  this 


(o)  Boed.  P^rry  r.  Jorhss,  1  H. 
Black.  80;  Feame,  Cont.  Rem. 
866,  note. 

^)  SUt.  7  Will.  IV.  &  1  Vict, 
c.  26,  s.  8;  Ingilby  t.  AmooiUf  21 
Bear.  685. 

iq)  Feame,  Cont.  Rem.  550, 
551;  see,  however.  Carleton  t. 
LdghUm,  8  Menv.  667,  668, 
note  {h), 

W.B.P. 


(r)  Stat.  8  &  9  Vict.  c.  106, 
8.  6. 

{t)  Everj  such  disposition,  if 
made  by  a  married  woman,  was 
required  to  be  made  conformably 
to  the  provisions  of  the  Act  for 
the  abolition  of  fines  and  re- 
coveries; anUt  p.  284.  See  now 
Be  Drummond  atid  Davu^  Cork- 
traa,  1891,  1  Ch.  524. 

Z 
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explanation  we  have  endeavoured,  in  proceeding,  as 
far  as  possible  to  give.  Bat,  as  to  snch  interests  as 
remained  inalienable,  the  reason  of  their  being  so  was, 
that  they  had  not  been  altered,  but  remained  as  they 
were.  The  statute  of  Quia  emptores  {f)  expressly  per- 
mitted the  alienation  of  lands  and  tenements, —  an 
alienation  which  usage  had  already  authorized;  and 
ever  since  this  statute,  the  ownership  of  an  estate  in 
lands  (an  estate  tail  excepted  )  has  involved  in  it  an 
undoubted  power  of  conferring  on  another  person  the 
same,  or,  perhaps  more  strictly,  a  similar  estate.  But 
a  contingent  remainder  is  no  estate:  it  is  merely  a 
chance  of  having  one;  and  the  reason  why  it  so 
long  remained  inalienable  at  law  was  simply  because 
it  had  never  been  thought  worth  while  to  make  it 
alienable. 

Destruction         One  of  the  most  remarkable  incidents  of  a  contingent 

remarndere."    remainder  was  its  liability  to  destruction,  by  the  sudden, 

determination  of  the  particular  estate  upon  which   it 

Liability  to     depended.     This  liability  was  removed  by  the  Act  to 

deBtruction  ii-i  o         \  t    \       ^^  •         /» 

now  remoTed.  amend  the  law  of  real  property  (t^) :  it  was,  m  enect, 
no  more  than  a  strict  application  of  the  general  rule, 
required  to  be  observed  in  the  creation  of  contingent 
remainders,  that  the  freehold  must  never  be  left  without 
an  owner.  For  if,  after  the  determination  of  the  par- 
ticular estate,  the  contingent  remainder  might  still,  at 
some  future  time,  have  become  a  vested  estate,  the 
freehold  would,  until  such  time,  have  remained  undis- 
posed of,  contrary  to  the   principles  of  the  law  before 

Example.  explained  (a;).  Thus,  suppose  lands  to  have  been  given 
to  A.,  a  bachelor,  for  his  life,  and  after  his  decease  to 
his  eldest  son  and  the  heirs  of  his  body,  and,  in  default 
of  such  issue,  to  6.  and  his  heirs.     In  this  case  A.  would 

(0  18  Edw.  I.  c.  1,  anU^  p.  69.       c.  76,  a.  8,  to  the  same  effect. 
(«)   Stat.   8  A  9  Vict.    c.    106,         (x)  ^n^,  p.  881 . 
B.  8,  repeallDg  stat.  7  &  8  Viot. 
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have  had  a  vested  estate  for  his  life  in  possession. 

There  would  have  been  a  contingent  remainder  in  tail 

to  his  eldest  son,  which  wonld  have  become  a  vested 

estate  tail  in  such  son  the  moment  he  was  born,   or 

rather  begotten ;  and  B.  wonld  have  had  a  vested  estate 

in  fee  simple  in  remainder.     Now  suppose  that,  before 

A.  had  any  son,  the  particular  estate  for  life  belonging 

to  A.,  which  supported  the  contingent  remainder  to  his 

eldest  son,  should  suddenly   have  determined  during 

A.'s  life,  B.'s  estate  would  then  have  become  an  estate 

in  fee  simple  in  possession.     There  must  be  some  owner 

of  the  freehold ;  and  6.,  being  next  entitled,  would  have 

taken  possession.     When  his  estate  once  became  an 

estate  in  possession,  the  prior  remainder  to  the  eldest 

son  of  A.  was  for  ever  excluded.     For,  by  the  terms  of 

the  gift,  if  the  estate  of  the  eldest  son  was  to  come  into 

possession  at  all,  it  must  have  come  in  before  the  estate 

of  B.     A  forfeiture  by  A.  of  his  life  estate,  before  the  Forfeiture  of 

birth  of  a  son,  would  therefore  at  once  have  destroyed    ®®"^*®- 

the  contingent  remainder  by  letting  into  possession  the 

subsequent  estate  of  B.  (y). 

The  determination  of  the  estate  of  A.  was,  however,  a  right  of 
in  order  to  effect  the  destruction  of  the  contingent  re- SavTsup!**'^ 
mainder,  required  to  be-  such  a  determination  as  would  ported  a 

'        '-  contingeDt 

put  an  end  to  his  right  to  the  freehold  or  feudal  pos- remainder, 
session.  Thus,  if  A.  had  been  forcibly  ejected  from 
the  lands,  his  right  of  entry  would  still  have  been  suffi- 
cient to  preserve  the  contingent  remainder ;  and,  if  he 
should  have  died  whilst  so  out  of  possession,  the  con* 
tingent  remainder  might  still  have  taken  effect.  For, 
so  long  as  A.'s  feudal  possession,  or  his  right  thereto, 
continues,  so  long,  in  the  eye  of  the  law,  does  his  estate 
last  {z), 

iy)  Feame,    Gont.    Rem.    817  ;      Bine.  N.  C.  609. 
■ee  Do€  d.    IkivitB  7.  Qataore,  6         («)  Feftme,  Coot.  Rem.  88S. 

z  2 
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It  is  a  rule  of  law,  that  '^  whenever  a  greater  estate 
and  a  less  coincide  and   meet  in  one  and  the  same 
person,  without  any  intermediate  estate,  the  less  is  im- 
mediately annihilated  ;  or,  in  the  law  phrase,  is  said  to 
Mei^er.  be  merged,  that  is,  sunk  or  drowned  in  the  greater  "  (a). 

From  the  operation  of  this  rule,  an  estate  tail  is  pre- 
served by  the  effect  of  the  statute  De  donis  (ft).  Thns, 
the  same  person  may  have,  at  the  same  time,  an  estate 
tail,  and  also  the  immediate  remainder  or  reversion  in 
fee  simple  expectant  on  the  determination  of  such 
estate  tail  by  failure  of  his  own  issue.  But  with 
regard  to  other  estates,  the  larger  will  swallow  up  the 
smaller ;  and  the  intervention  of  a  contingent  re- 
mainder which,  while  contingent,  is  not  an  estate,  will 
not  prevent  the  application  of  the  rule.  Accordingly, 
if  in  the  case  above  given  A.  should  have  purchased 
B/s  remainder  in  fee,  and  should  have  obtained  a  con- 
veyance of  it  to  himself,  before  the  birth  of  a  son,  the 
contingent  remainder  to  his  son  would  have  been  de- 
stroyed.  For  in  such  a  case,  A.  would  have  had  an 
estate  for  his  own  life,  and  also,  by  his  purchase,  an 
immediate  vested  estate  in  fee  simple  in  remainder  ex- 
pectant on  his  own  decease ;  there  being,  therefore,  no 
vested  estate  intervening,  a  merger  would  have  taken 
place  of  the  life  estate  in  the  remainder  in  fee.  The 
<  possession  of  the  estate  in  fee  simple  would  have  been 

accelerated  and  would  have  immediately  taken  place, 
and  thus  a  destruction  would  have  been  effected  of  the 
contingent  remainder  {c\  which  could  never  afterwards 
have  become  a  vested  estate ;  for,  were  it  to  have 
become  vested,  it  must  have  taken  possession  subse- 
quently to  the  remainder  in  fee  simple ;  but  this  it 
could  not  do,  both  by  the  terms  of  the  gift,  and  also  by 
the  very  nature  of  a  remainder  in  fee  simple,  which  can 
never  have  a  remainder  after  it.     In  the  same  manner 

(a)  2  Black.  Coram.  177.  p.  88. 

(b)  SUt.  13  Edw.  I.  c.  1 ;  anU,         {c)  Fearne,  Cont.  Rem.  840. 
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the  sale  by  A.  to  B.  of  the  life  estate  of  A.,  called  in 
law  a  sv/rrender  of  the  life  estate,  before  the  birth  of  Surrender  of 
a  son,  would  have  acoelerated  the  possession  of  the  re 
inainder  in  fee  simple  by  giving  to  B.  an  uninterrupted 
estate  in  fee  simple  in  possession  ;  and  the  contingent 
remainder  would  consequently  have  been  destroyed  {d). 
The  same  effect  would  have  been  produced  by  A.  and 
B.  both  conveying  their  estates  to  a  third  person,  C, 
before  the  birth  of  a  son  of  A.  The  only  estates  then 
existing  in  the  land  would  have  l>een  the  life  estate  of 
A,  and  the  remainder  in  fee  of  B.  C,  therefore,  by 
acquiring  both  these  estates,  would  have  obtained  an 
estate  in  fee  simple  in  possession;  on  which  no  re- 
mainder could  depend  (e).     But  the  Act  to  amend  the  Act  to  amend 

the  law  of  real 

law  of  real  property  {/)  altered  the  law  in  all  these  property, 
cases ;  for,  whilst  the  principles  of  law  on  which  they 
proceeded  were  not  expressly  abolished,  it  was  never- 
theless enacted  ( g\  that  a  contingent  remainder  shall 
be,  and  if  created  before  the  passing  of  the  A.ct,  shall  be 
deemed  to  have  been,  capable  of  taking  effect,  notwith- 
standing the  determination  by  forfeiture,  surrender  or 
merger  of  any  preceding  estate  of  freehold,  in  the  same 
manner  in  all  respects  as  if  such  determination  had  not 
happened.  This  Act,  it  will  be  observed,  applies  only  to 
the  three  cases  of  forfeiture,  surrender  or  merger  of  the 
particular  estate.  If,  at  the  time  when  the  particular 
estate  would  naturally  have  expired,  the  contingent 
remainder  be  not  ready  to  come  into  immediate  posses- 
sion, it  will  still  fail  as  before  (A),  except  in  the  cases 
provided  for  by  the  Act  of  1877  to  amend  the  law  as 
to  contingent  remainders  (i). 

{d)  Feame,  Gont.  Rem.  818.  s.  8,  to  the  same  effect. 

{€)    Fearne,     Cont.     Rem.     822,  {a)  Sect.  8. 

note;  Ifodv,  B&wley,   8  Sim.  108;  (A)  Price  t.  Eall^  L.  R.,  6  Eq. 

Sgerton  v.  Ma$8ty,   8  C.  B.,  N.  S.  899;  Barcwal  t.   Arotvalf   L.  R., 

888.  9  Eq.  886. 

(/)  Stat.   8  A  9  Vict.   c.  106,  (♦)    Stat.    40  4  41  Vict   c.  88, 

repealing  stat,  7  A  8  Vict  0.  76,  anU,  p.  888. 
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Tragtees  to 
preserve 
oontinirent 
remainders. 


The  disastroas  consequeDces  which  would  have  re- 
sulted from  the  deatraction  of  the  contingent  remainder, 
in  such  a  case  as  that  we  have  just  given,  were  obviated 
in  practice  by  means  of  the  interposition  of  a  vested 
estate  between  the  estates  of  A.  and  B.  We  have 
seen  (k)  that  an  estate  for  the  life  of  A.,  to  take  eSeet 
in  possession  after  the  determination,  by  forfeiture  or 
otherwise,  of  A.'s  life  interest,  is  not  a  contingent,  but 
a  vested  estate  in  remainder.  It  is  a  present  existing 
estate,  always  ready,  so  long  as  it  lasts,  to  come  into 
possession  the  moment  the  prior  estate  determines. 
The  plan,  therefore,  adopted  for  the  preservation  of 
contingent  remainders  to  the  children  of  a  tenant  for 
life  was  to  give  an  estate,  after  the  determination  by 
any  means  of  the  tenant's  life  interest,  to  certain  per- 
sons and  their  heirs  during  his  life,  as  trustees  for  pre- 
serving the  contingent  remainders ;  for  which  purpose 
they  were  to  enter  on  the  premises,  should  occasion 
require ;  but  should  such  entry  be  necessary,  they  were 
nevertheless  to  permit  the  tenant  for  life  to  receive  the 
rents  and  profits  during  the  rest  of  his  life.  These 
trustees  were  prevented  by  the  Court  oi  Chancery  from 
parting  with  their  estate,  or  in  any  way  aiding  the 
destruction  of  the  contingent  remainders  which  their 
estate  supported  (Z).  And,  so  long  as  their  estate  con- 
tinued, it  is  evident  that  there  existed,  prior  to  the  birth 
of  any  son,  three  vested  estates  in  the  land  ;  namely, 
the  estate  of  A.  the  tenant  for  life,  the  estate  in  re- 
mainder of  the  trustees  during  his  life,  and  the  estate 
in  fee  simple  in  remainder,  belonging,  in  the  case  we 
have  supposed,  to  B.  and  his  heirs.  This  vested  estate 
of  the  trustees,  interposed  between  the  estates  of  A. 
and  B.,  prevented  their  union,  and  consequently  pre- 
vented the  remainder  in  fee  simple  from  ever  coming 
into  possession,  so  long  as  the  estate  of  the  trustees 


{k)  Ante,  p.  829. 


(Q  Feame,  Cont  Rem.  826. 
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ODdnred,  that  is,  if  thej  were  faithful  to  their  trust, 
so  long  as  A.  lived.  Provision  was  thus  made  for  the 
keeping  up  of  the  feudal  possession  until  a  son  was 
born  to  take  it ;  and  the  destruction  of  the  contingent 
remainder  in  his  favour  was  accordingly  prevented. 
But  now  that  contingent  remainders  can  no  longer  be 
destroyed,  of  course  there  is  no  occasion  for  trustees  to 
preserve  them  (m). 

In  a  former  part  of  this  volume  we  have  spoken  of  Tmst  estntM. 
equitable  or  trust  estates  {n).  In  these  cases  the  whole 
estate  at  law  belongs  to  trustees,  who  are  account- 
able in  equity  to  their  cestui  que  trusts,  the  beneficial 
owners.  "  As  equity  follows  the  law  in  the  limitation 
of  its  estates,  so  it  permits  an  equitable  or  trust  estate 
to  be   disposed  of   by  way  of  particular  estate  and 


(m)  The  following  extract  from 
a  modem  settlementy  of  a  date 
previous  to  1846,  will  explain  the 
plan  which  used  to  be  adopted. 
The  lands  were  conveyed  to  the 
trustees  and  their  heirs,  to  the 
uses  declared  by  the  settlement; 
by  which  conveyance  the  trustees 
took  no  permanent  estate  at  all, 
as  has  been  explained  [anUy  p. 
166),  but  the  seisin  was  at  once 
transferred  to  those  to  whose  use 
estates  were  limited.  Some  of 
these  estates  were  as  follows : — 

*  "  To  the  use  of  the  said  A.  and 
"  his  assigns  for  and  during  the 
'*  term  of  nis  natural  life  without 
**  impeachment  of  waste  and  from 
**  and  immediately  after  the  deter- 
**  mination  of  that  estate  by  for- 
**  feiture  or  otherwise  in  the  life- 
**  time  of  the  said  A.  f  To  the  use 
'*  of  the  said  (trusteetj  their  heirs 
**  and  assigns  during  the  life  of 
**  the  said  A.  In  trust  to  preserve 
**  the  contingent  uses  and  estates 
"  hereinfifter  limited  from  being 
'^  defeated  or  destroyed  and  for 
"  that  purpose  to  make  entries 
"  and  bring  actions  as  occasion 
**  may  require.    But  Devertheless 


*Ho  permit  the  said  A.  and  his 
**  assigns  to  receive  the  rents  issues 
**  and  profits  of  the  said  lands 
**  hereditaments  and  premises 
**  during  his  life.  And  from  and 
*'  immediately  after  the  decease 
**  of  the  said  A.  To  the  use  of 
**  the  first  son  of  the  said  A.  and 
**  of  the  heirs  of  the  body  of  such 
*'  first  son  lawfully  issuing  and  in 
"  default  of  such  issue.  To  the 
"  use  of  the  second  third  fourth 
**  fifth  and  all  and  every  other 
**  son  and  sons  of  the  said  A.  seve- 
**  rally  successively  and  in  remain- 
'*  der  one  after  another  as  they 
'*  shall  be  in  seniority  of  age  and 
"  priority  of  birth  and  of  the 
'*  several  and  respective  heirs  of 
**  the  body  and  bodies  of  ail  and 
'*  every  such  son  and  sons  lawfully 
'*  issuing  the  elder  of  such  sons 
**  and  the  heirs  of  his  body  issuing 
"  being  always  to  be  preierred  to 
**  and  to  talce  before  the  younirer 
"  of  such  sons  and  the  heirs  of  his 
**  and  their  body  and  respective 
**  bodies  issuincr.  And  in  default 
"  of  such  issue"  Ac.  Then  follow 
the  other  remainders, 
(n)  AnUf  p.  169  «^  seg. 


To  A,'8  first 
and  other 
sons  in  tail. 


•  To  A.  for 

life. 


t  To  trustees 
during  his 
life  to  preserve 
contingent 
remainders. 
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remainaer,  in  the  same  manner  as  an  estate  at  law. 
Oontingeut  remainders  may  also  be  limited  of  trost 
Contingent  estates.  Bat  between  sach  contingent  remainders,  and 
truBtesutes  Contingent  remainders  of  estates  at  law,  there  was 
MrocUbie^  always  this  difference,  that  whilst  the  latter  were  de- 
stmctible,  the  former  were  not  {o).  The  destruction 
of  a  contingent  remainder  of  an  estate  at  law  depended, 
as  we  have  seen,  on  the  ancient  feudal  rnle,  which 
required  a  continuous  and  ascertained  possession  of 
every  piece  of  land  to  be  vested  in  some  freeholder. 
But  in  the  case  of  trust  estates,  the  feudal  possession 
remains  with  the  trustee  {p).  And,  as  the  destruction 
of  contingent  remainders  at  law  defeated,  when  it  hap- 
pened, the  intention  of  those  who  created  them,  equity 
did  not  so  far  follow  the  law  as  to  introduce  into  its 
system  a  similar  destruction  of  contingent  remainders 
of  trust  estates.  It  rather  compelled  the  trustees  con- 
tinually to  observe  the  intention  of  those  whose  wishes 
they  had  undertaken  to  execute.  Accordingly,  if  a 
conveyance  had  been  made  unto  and  to  the  use  of  A. 
and  his  heirs,  in  trust  for  B.  for  life,  and  after  his 
decease  in  trust  for  his  first  and  other  sons  successively 
in  tail, — here  the  whole  legal  estate  would  have  been 
vested  in  A.,  and  no  act  that  B.  could  have  done,  nor 
any  event  which  might  have  happened  to  his  equitable 
estate,  before  its  natural  termination,  could  have  de- 
stroyed the  contingent  remainder  directed  to  be  held 
by  A.  or  his  heirs  in  trust  for  the  eldest  son. 

(o)  Fearne,  Cont.  Rem.  821.  Talbot,  62   n. ;   AttUv  ▼.  JOekU- 

(p)   See    Chapman    v.    BlineU,  ihwaU,   15  Cb.   D.   69;  Abbiss  r. 

Cas.    Temp.    Talbot,     146,    161 ;  Bumey,  17  Gb.  D.  811. 

Bopkins  T.  Mopbina,  Gas.  Temp. 
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CoisiTiNOENT  remainders  are  future  estates,  which,  as 
vre  have  seen  (a),  were  continually  liable,  at  common 
law,  until  they  actually  existed  as  estates,  to  be  de- 
stroyed altogether;  executory  interests,  on  the  other 
Land,  are  future  estates,  which  in  their  nature  are 
indestructible  (J).  They  arise,  when  their  time  comes.  Executory 
as  of  their  own  inherent  strength ;  they  depend  not  for  o°*theiiM:  *"** 
protection  on  any  prior  estates,  but  on  the  contrary,  »*rength. 
they  themselves  often  put  an  end  to  any  prior  estates, 
i^hich  may  be  subsisting.  It  is  proposed,  in  the  present 
chapter,  to  consider  the  means  by  which  these  future 
estates  may  be  created ;  and,  in  the  next,  to  treat  of 
the  time  fixed  by  the  law,  within  which  they  must 
arise,  and  beyond  which  they  cannot  be  made  to 
commence.  We  shall  then  be  enabled  to  revert  to  the 
rules,  which  prevent  the  settlement  of  property  in  per- 
petuity by  a  series  of  contingent  remainders. 


1.  Executory  interests  may  now  be  created  in  two  ways 
— under  the  Statute  of  Uses  (c),  and  by  will.  Executory 
interests  created  under  the  Statute  of  Uses  are  called 


(a)  AnUf  p.  888  et  teg. 

ib)  Fearne,  Cont.  Rem.  418. 
Before  fines  were  abolished,  it 
was  a  matter  of  doubt  whether  a 
fine  would  not  bar  an  executory 
interest,  in  case  of  non-claim  for 
Ave  years  after  a  right  of  entry 
had  arisen  under  the  exeontorj 
interest.     ^amiUf    ▼.    Jamea,    6 


Taunt.  268;  see  anU,  pp.  68,  n., 
94.  Executory  interests  subse- 
quent to,  or  in  defeazance  of  an 
estate  tail,  may  also  be  ban-edin 
the  same  manner,  and  by  the  same 
means,  as  remainders  expectant 
on  the  determination  of  the  estate 
tail.  Feame,  Cont.  Rem.  428. 
(c)  Stet.  27  Hen.  YIU.   c.   10. 
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and  sbifting 
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uses  ancienUj 
allowed  by 
the  Court  of 
Chancery. 


The  Statute 
of  Uses. 


Executory 
uses  still 
allowed. 


springing  or  shifting  'uses.  We  have  seen  {d)  that,  pre- 
viously to  the  passing  of  this  statute,  the  use  of  land  was 
under  the  sole  jurisdiction  of  the  Court  of  Chancery,  as 
trusts  were  afterwards.  In  the  exercise  of  this  jurisdic- 
tion it  would  seem  that  the  Court  of  Chancery,  rather 
than  disappoint  the  intentions  of  parties,  gave  validity  to 
such  interests  of  a  future  or  executory  nature,  as  were 
occasionally  created  in  the  disposition  of  the  use  {e). 
For  instance,  if  a  feofiEment  had  been  made  to  A.  and  his 
heirs,  to  the  use  of  B.  and  his  heirs  from  to-morrow,  the 
Court  would,  it  seems,  have  enforced  the  use  in  favour 
of  B.  notwithstanding  that,  by  the  rules  of  law,  the 
estate  of  B.  would  have  been  void  {f).  Here  we  have 
an  instance  of  an  executory  interest  in  the  shape  of  a 
springing  use,  giving  to  B.  a  future  estate  arising  on 
the  morrow  of  its  own  strength,  depending  on  no  prior 
estate,  and  therefore  not  liable  to  be  destroyed  by  its 
prop  falling.  When  the  Statute  of  Uses  {g)  was  passed, 
the  jurisdiction  of  the  Court  of  Chancery  over  uses  was 
at  once  annihilated.  But  uses  in  becoming,  by  virtue 
of  the  statute,  estates  at  law,  brought  with  them 
into  the  courts  of  law  many  of  the  attributes,  which 
they  had  before  possessed  while  subjects  of  the  Court  of 
Chancery.  Amongst  others  which  remained  untouched, 
was  this  capability  of  being  disposed  of  in  such  a  way 
as  to  create  executory  interests.  The  legal  seisin  or 
possession  of  lands  became  then,  for  the  first  time, 
disposable  without  the  observance  of  the  formalities 
previously  required  (A) ;  and,  amongst  the  dispositions 
allowed,  were  these  executory  interests,  in  which  the 
legal  seisin  is  shifted  about  from  one  person  to  another, 
at  the  mercy  of  the  springing  uses,  to  which  the  seisin 
has  been  indissolubly  united  by  the  Act  of  Parliament : 


{d)  Ante,  pp.  161,  168. 
(«)  Butl.  D .  (a)  to  Feame,  Gont. 
Rem.  884. 
(/)  AnU,  p.  881. 


P 

19 


{a)  87  Hen.  Vni.  c.  10,  on^ 
1. 164. 
O)  See    anU,    pp.    166,    188— 
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accordingly  it  now  happens  that  by  means  of  nses,  the 

legal  seisin  or  possession  of  lands  may  be  shifted  from 

one  person  to  another  in  an  endless  variety  of  ways. 

We  have  seen  (i),  jbhat  a  conveyance  to  B.  and  his  heirs 

to  hold   from  to-morrow  is  absolutely   void.    But  by 

means  of  shifting  uses,  the  desired  result  may  be  accom- 

pUshed ;  for,  an  estate  tuay  be  conveyed  to  A.  and  his 

heirs,  to  the  use  of  the  conveying  party  and  his  heirs 

until  to-morrow,  and  then  to  the  use  of  B.  and  his  heirs. 

A  very  common  instance  of  such  a  shifting  use  occurs  in  Example :~ 

an  ordinary  marriage  settlement   of  lands.     Supposing  a?  and  Ma  ^ 

A.  to  be  the  settlor,  the  lands  are  then  conveyed  by  hiui,  marriage/ and 

by  a  settlement  executed   a  day   or  two  before   the*^*®^.*°®  , 

.  «  n  r^  marnage,  to 

marriage,  to  the  trustees  (say  B.  and  0.  and  their  heirs)  other  uses. 
"  to  the  use  of  A.  and  his  heirs  until  the  intended  mar- 
riage shall  be  solemnized,  and  from  and  immediately 
after  the  solemnization  thereof,"  to  the  uses  agreed  on ; 
for  example  to  the  use  of  D.,  the  intended  husband,  and 
his  assigns  for  his  life,  and  so  on.  Here  B.  and  C.  take 
no  permanent  estate  at  all,  as  we  have  already  seen  (k), 
A.  continues  as  he  was,  a  tenant  in  fee  simple  until  the 
marriage ;  and,  if  the  marriage  should  never  happen, 
his  estate  in  fee  simple  will  continue  with  him  untouched. 
But,  the  moment  the  marriage  takes  place, — without 
any  further  thought  or  care  of  the  parties, — the  seisin 
or  possession  of  the  lands  shifts  away  from  A.  to  vest  in 
D.,  the  intended  husband,  for  his  life  according  to  the 
disposition  made  by  the  settlement.  After  the  execution 
of  the  settlement,  and  until  the  marriage  takes  place,  the 
interest  of  all  the  parties,  except  the  settlor,  is  future, 
and  contingent  also  on  the  event  of  the  marriage.  But 
the  life  estate  of  D.,  the  intended  husband,  is  not  an 
interest  of  the  kind  called  a  contingent  remainder.  For, 
the  estate  which  precedes  it,  namely,  that  of  A.,  is  an 
estate  in  fee  simple,  after  which  no  remainder  can  be 

d)  AnU,  p .  881  ik)  AwU,  pp.  166,  19^t-19e. 
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limited.  The  use  to  D.  for  Lis  life  apriogs  ap  on  the 
marriage  taking  place,  and  puts  ao  end  at  once  and  for 
ever  to  the  estate  in  fee  Btmplo  wbieh  belonged  to  A. 
Here,  then,  is  the  destrnction  of  one  estate,  and  the 
snbstitiitdon  of  another.  Tlie  possession  of  A.  is  wrested 
from  him  by  the  use  to  D.,  instead  of  D.'s  estate  wait- 
ing till  A.^d  possession  is  over,  as  it  must  Lave  done  had 
it  been  merely  a  remainder.  Another  instance  of  the 
application  of  a  shifting  use  occurs  in  tliose  cases  in 
which  it  is  wished  that  any  person  who  shsU  become 
entitled  under  tlie  settlement  shonld  take  the  name 
nai  arms  of  the  settlor.  In  snch  a  case,  the  intention 
of  the  settlor  is  enforced  by  means  of  a  shifting  clause, 
under  which,  if  the  party  for  the  time  being  entitled 
sbonid  refuse  or  neglect,  within  a  definite  time,  to 
assume  the  name  and  bear  the  arms,  the  lands  will  shift 
away  from  him,  and  vest  in  the  person  next  entitled 
in  remainder. 

From  the  above  examples,  an  idea  may  be  formed 
of  the  shifts  and  devices  which  can  now  be  effected  in 
settlements  of  land,  by  means  of  springing  and  shifting 
uses.  By  means  of  a  use,  a  future  estate  may  be  made 
to  spring  up  with  certainty  at  a  given  time.  It  may  be 
thought,  tlierefore,  that  contingent  remainders,  having 
until  recently  been  destructible,  would  never  have  been 
made  use  of  in  modem  conveyancing,  but  that  every 
thing  would  have  been  made  to  assume  the  shape  of 
an  executory  interest.  This,  however,  is  not  the  case. 
For,  in  many  instances,  future  estates  are  necessarily 
required  to  wait  for  the  regular  expiration  of  thoee 
which  precede  them ;  and,  when  this  is  the  case,  no 
irt  or  device  can  prevent  such  estates  from  being 
what  they  are,  contingent  remainders.  The  only  thing 
that  could  formerly  be  done,  was  to  take  care  for  their 
preservation,  by  means  of  trustees  for  that  purpose. 
For,  the  law,  having  been  acquainted  with  remainders 
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long  before  uses  were  introduced  into  it,  will  never  con-  No  limitation 

^  1'      '^   j.«         X       1  •       •  1  '^^^  construed  as 

strno  any  limitation  to  be  a  springing  or  shifting  use,  a  shifting  use 
which,  by  any  fair  interpretation,  can  be  regarded  as  a  J^garded^ 
remainder,  whether  vested  or  contingent  (Z).  remainder. 

The  establishment  of  shifting  and  contingent  uses 
occasioned  great  difficulties  to  the  early  lawyers,  in 
consequence  of  the  supposed  necessity  that  there 
should,  at  the  time  of  the  happening  of  the  contingency 
on  which  the  use  was  to  shift,  bo  some  person  seised  to 
the  use  then  intended  to  take  effect.  If  a  conveyance 
were  made  to  B.  and  his  heirs,  to  the  use  of  A.  and  his 
heirs  until  a  marriage  or  other  event,  and  afterwards 
to  the  use  of  C.  and  his  heirs,  it  was  said  that  the  use 
was  executed  in  A.  and  his  heirs  by  the  statute,  and 
that  as  this  use  was  co-extensive  with  the  seisin  of  B., 
B.  could  have  no  actual  seisin  remaining  in  him.  The 
event  now  happens.  Who  is  seised  to  the  use  of  C.  ? 
In  answer  to  this  question  it  was  held  that  the  original 
seisin  reverts  back  to  B.,  and  that  on  the  event  hap- 
pening he  becomes  seised  to  the  use  of  C.  And  to 
support  this  doctrine  it  was  further  held  that  meantime 
a  possibility  of  seisin,  or  scintilla  J uris^  remained  vested  SeintiUa 
in  B.  But  this  doctrine,  though  strenuously  main-*^**^* 
aincd  in  theory,  was  never  attended  to  in  practice. 
And  in  modern  times  the  opinion  contended  for  by 
Lord  St.  Leonards  was  generally  adopted,  that  in  fact 
no  scintilla  whatever  remained  in  B.,  but  that  he  was, 
by  force  of  the  statute,  immediately  divested  of  all 
estate,  and  that  the  uses  thenceforward  took  effect  as 
legal  estates  according  to  their  limitations,  by  relation 
to  the  original  seisin  momentarily  vested  in  B.  {m). 
Finally,  an  Act  of  1860  declared  the  law  to  be  in  Now 

abolished. 

(/)  Fearne,     Cont.    Rem.    886—  mere  and  Lloyd,   18  Ch.   D.  524; 

895,  526 ;  Do€  d.  Barria  t.  Howell,  Dean  ▼.  Dean,  1891,  8  Gh.  150. 

10  Barn.  &  Cress.    191,    197:    1  (m)  Sugd.  Pow.  19,  8th  ed. 
Prest.    Abst.    180.    See  Be  Leeh^ 


350 


OF  INCORPOREAL  HEREDITAMENTS. 


Powera. 


Example. 


Creditors' 
rights. 


accordaace    with    Lord   St.   Leonards's  opinion,    and 
gravely  abolished  the  existence  of  scirUiUa  juris  (n). 

One  of  the  most  convenient  and  useful  applications 
of  springing  uses  occnrs  in  the  case  of  powersy  which 
are  methods  of  causing  a  use,  with  its  accompanjing 
estate,  to  spring  up  at  thd  will  of  any  given  per- 
son {o) : — Thus,  lands  may  be  conveyed  to  A.  and  his 
heirs  to  such  uses  as  6.  shall,  by  any  deed  or  by  his 
will,  appoint,  and  in  default  of  and  until  any  such 
appointment,  to  the  use  of  C.  and  his  heirs,  or  to  any 
other  uses.  These  uses  will  accordingly  confer  vested 
estates  on  C,  or  the  parties  having  them,  subject  to  be 
divested  or  destroyed  at  any  time  by  B.'s  exercising  his 
power  of  appointment.  Here  B.,  though  not  owner  of 
the  property,  has  yet  the  power  at  any  time,  at  once  to 
dispose  of  it,  by  executing  a  deed ;  and  if  he  should 
please  to  appoint  it  to  the  use  of  himself  and  his  heirs, 
he  is  at  perfect  liberty  so  to  do ;  or,  by  virtue  of  his 
power,  he  may  dispose  ,of  it  by  his  will.  Such  a  power 
of  appointment  is  evidently  a  privilege  of  great  value; 
it  is  nearly  as  good  as  ownership ;  and  it  has,  accord- 
ingly, been  made  to  share  the  liabilities  of  ownership. 
Thus,  under  the  Act  of  1838  extending  creditors' 
remedies,  the  sheriflE  may  deliver  execution  under  the 
writ  of  degit  of  all  hereditaments,  over  which  a  judg- 
ment debtor  shall  at  the  time  of  the  judgment,  or  at 
any  time  afterwards,  have  any  disposing  power  which 


(»)  Stot.  23  A  24  Vict.  o.  88, 
s.  7,  which  provides  that  where 
by  any  instmment  any  heredita- 
ments have  been  or  shall  be 
limited  to  uses,  all  uses  there- 
under, whether  expressed  or  im- 
5 lied  by  law,  and  whether  imme- 
iate  or  future,  or  continffent  or 
executory,  or  to  be  declared  under 
any  power  therein  contained, 
shall  take  effect  when  and  as 
they  arise,  by  force  of  and  by  rela- 
tion to  the  estate  and  seisin  origi- 


nally Tested  in  the  person  seised 
to  the  uses ;  and  the  continued 
existence  in  him  or  elsewhere  of 
any  seisin  to  uses  or  toiiUiUa  Juns 
shall  not  be  deemed  necessary  for 
the  support  of,  or  to  give  effect  to, 
future  or  contingent  or  executory 
uses ;  nor  shall  any  such  seisin  to 
uses  or  scintilla  Jvrit  be  deemed 
to  be  suspended,  or  to  remain  or 
to  subsist  m  him  or  elsewhere. 
0)  See  Co.   Litt  271  b,  o.  (1), 

.X*  y   X  • 
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he  might,  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit  (p).  And  by  the  Bank-  Bankruptcy, 
ruptcy  Act,  1883,  the  trustee  for  the  creditors  of  any 
person  becoming  bankrupt  may  exercise,  for  the  benefit 
of  his  creditors,  all  powers  (except  the  right  of  nomina- 
tion to  a  vacant  ecclesiastical  benefice)  which  might 
have  been  exercised  by  the  bankrupt  for  his  own  benefit 
at  the  commencement  of  his  bankruptcy  or  before  his 
discharge  (^).  So  that,  in  the  example  we  have  taken, 
the  estate  of  C.  is  liable  to  be  defeated  by  any  judgment 
creditor  of  B.  taking  the  lands  in  execution,  or  in  the 
event  of  B.'s  bankruptcy,  as  well  as  by  an  appointment 
made  by  B.  But  if  B.  should  die  before  the  lands  have 
been  affected  by  aiiy  judgment  against  him  (r),  and 
without  having  been  bankrupt,  or  having  made  any 
appointment  by  deed  or  will,  C.  will  become  indefeasibly 
entitled  to  the  lands ;  which  will  be  no  longer  subject 
to  B.'s  debts  («).  If,  however,  B.  should  exercise  the. 
power  by  deed  or  will  in  favour  of  a  volunteer  (or 
person  not  claiming  for  valuable  consideration  {i)  ),  he 
will  be  considered  to  have  made  the  lands  his  own ; 
and  they  will  therefore  be  liable  to  satisfy  all  his  debts 
after  his  death,  but  not  until  all  his  other  property  has 
been  exhausted  {u). 

Suppose,  then,  that  B.  should  exercise  his  power.  Exercise  of 
and  appoint  the  lands  by  deed,  to  the  use  of  D.  and  hisSJ^®'*'^ 


(p)  Stat.  1  &  2  Vict.  c.  110, 
s.  11;  ante,  p.  246.  Bj  sect.  18, 
judgments  were  also  made  a 
charge  on  such  hereditaments: 
bat  the  effect  of  the  Act  in  this 
respect  was  modified  by  later  Acts 
of  1860,  1864  and  1888,  in  the 
manner  explained  in  the  chapter 
on  Creditors'  Rights;  arUe,  pp. 
248—251. 

ig)  Stat.  46  k  47  Vict.  c.  52, 
ta.  44,  56;  see  Williamt  on  Per- 
■onal  Fropertj,  196,  902»  208,  207, 
ISth  ed.;    Mohols    to   Mb^,   89 


€h.  D.  1005.  Stat.  82  A  88  Vict. 
c.  71,  ss.  15,  par.  (4),  25,  par.  (5), 
were  to  the  same  effect.  The 
former  Acts  gare  a  similar  power 
to  the  assignees  of  the  bankrupt; 
see  stats.  6  Oeo.  IV.  o.  16,  s.  77; 
12  A  18  Vict.  c.  106,  s.  147. 

(r)  See  ante,  pp.  246—251. 

(«)  Bblmet  ▼.    OoghUl,  7 
499;  12  Ves.  206. 

(t)  AnU,  p.  74. 

(«)  Sug.  Pow.  474,  8th  ed.  • 
FUming  ▼.  Buohanaiti,  8  DeG.  M. 
A  G.  976. 
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heirs.  In  this  case,  the  execution  by  B.  of  the  instra- 
ment  required  by  the  power,  is  the  event  on  which  the 
nse  is  to  spring  up,  and  to  destroy  the  estate  ah*eady 
existing.  The  moment,  therefore,  that  B.  has  duly 
executed  his  power  of  appointment  over  the  use  in 
favour  of  D.  and  his  heirs,  D.  has  an  estate  in  fee 
simple  in  possession  vested  in  him,  by  virtue  of  the 
Statute  of  Uses,  in  respect  of  the  tise  so  appointed  in 
his  favour;  and  the  previously  existing  estate  of  C.  is 
The  power  is  thenceforth  completely  at  an  end.  The  power  of  dis- 
use. °^  position  exercised  by  B.  extends,  it  will  be  observed, 
only  to  the  use  of  the  lands ;  and  the  fee  simple  is 
vested  in  the  appointee,  solely  by  virtue  of  the  opera- 
tion of  the  Statute  of  Uses,  which  always  instantly 
annexes  the  legal  estate  to  the  use  (i>).  If,  therefore, 
B.  were  to  make  an  appointment  of  the  lands,  in  pur- 
suance of  his  power,  to  D.  and  his  heirs,  to  the  tise  of 
E.  and  his  hei/ra^  D.  would  still  have  the  use,  which  is 
all  that  B.  has  to  dispose  of ;  and  the  use  to  E.  would 
be  a  use  upon  a  use,  which,  as  we  have  seen  {w\  is  not 
executed,  or  made  into  a  legal  estate  by  the  Statute  of 
Uses. .  E.,  therefore,  would  obtain  no  estate  at  law : 
although  the  Court  would,  in  accordance  with  the  ex- 
pressed intention,  consider  him  beneficially  entitled^ 
and  would  treat  him  as  the  owner  of  an  equitable  estate 
in  fee  simple,  obliging  D.  to  hold  his  legal  estate  merely 
as  a  trustee  for  E.  and  his  heirs. 

The  terms  and     In  the  exercise  of  a  power  it  is  absolutely  necessary 
the  power      that  the  terms  of  the  power,  and  all  the  formalities  re- 
plied with!™    quired  by  it,  should  be  strictly  complied  with.     If  the 
power  should  require  a  deed  only,  a  will  will  not  do; 
or,  if  a  will  only,  then  it  cannot  be  exercised  by  a 
deed  (a?),  or  by  any  other  act,  to  take  effect  in  the  life- 

(tf)  See  ante,  pp.  164—160.  Oa)  MaHoribanki    y.    Bif9md4n^ 

(to)  AnU,  p.  167.  1  Drury,  11. 
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time  of  the  person  exercising  the  power  (y).    So,  if  the 
power  is  to  be  exercised  by  a  deed  attested  by  t/a)o  wit- 
nesses, then  a  deed  attested  by  one  witness  only  will 
be  insoflScient  (s).      This  strict  compliance  with  the 
terms  of  the  power  was  carried  to  a  great  length  by 
the  Courts  of  law ;  so  much  so  that  where  a  power  was  Power  to  be 
required  to  be  exercised  by  a  writing  under  hand  and  w^itlng^mder 
^al  attested  hy  witnesses^  the  exercise  of  the  power  J*°^^^^*®**» 
was  held  to  be  invalid  if  the  witnesses  did  not  sign  witaesses. 
a  written  attestation  of  the  signature  of  the  deed,  as 
well  as  of  the  sealing  {a).     The  decision  of  this  point 
was  rather  a  surprise  upon  the  profession,  who  had 
been  accustomed  to  attest  deeds  by  an  indorsement,  in 
the  words  "  sealed  and  delivered  by  the  within-named 
B.  in  the  presence  of,"  instead  of  wording  the  attesta- 
tion, as  in  such  a  case  this  decision  required,  "  Signed^ 
sealed,  and   delivered,"  &c.     In   order,   therefore,  to 
render  valid  the  many  deeds  which  by  this  decision 
were  rendered  nugatory,  an  Act  of  Parliament  (J)  was  Stat.  54  Geo. 
passed  by  which  the  defect  thus  arising  was  cured,  as     *   '      ' 
to  all  deeds  and    instraments,  intended   to  exercise 
powers,  which  were  executed  prior  to  the  30th  of  July, 
1814,  the  day  of  the  passing  of  the  Act.     But  as  the  / 

Act  had  no  prospective  operation,  the  words  "  signed^ 
sealed  and  delivered "  were  still  necessary  to  be  used 
in  the  attestation,  in  all  cases  where  the  power  was  to 
be  exercised  by  writing  under  Jiand  and  seal^  attested 
hy  witnesses  (c).     It  is,  however,  now  provided  by  an 


(y)  Sugd.  Pow.  210,  8th  ed. ; 
1  Chance  on  Powers,  ch.  9,  pp. 
27S  et  aeq. 

(z)  Sued.  Pow.  207  ei  seq.y  8th 
ed. ;  1  Cbaoce  on  Powers,  881 . 

(a)  Wriff/U  v.  Wake/ord,  4 
Taunt.  218;  Jhe  d.  Mansfield  v. 
J^sach,     2     Man.    A     Selw.     576 ; 

Wriffhi    Y.    Barlow f    8    Mau.  & 
Selw.  512. 

(b)  54  Geo.  III.  c.  168. 

(tf)  See,    however,     Vinomt    v. 

W.R.P. 


Biihop  of  Sodor  and  Man,  5  Ex. 
Rep.  682.  693,  in  which  case  the 
Court  of;  Exchequer  intimated 
that  thej  considered  the  case  of 
Wriqht  v.  Wak^^ord  now  over- 
ruled by  the  case  of  Burdett  ▼. 
Do€  d.  Spilsbitry,  10  Clark  k  Fin. 
840;  6  Man.  A  Gran.  886.  See 
also  Re  Bichttet  Tmtte,  1  John. 
A  U.  70,  72,  affirmed  in  H.  of  L. 
as  Newton  v.  Bicketts,  9  H .  of  L. 
Cas.  262. 
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New  enact- 
ment. 


Equitable  re- 
lieiOD  the 
defective 
execution  of 
powers. 


Act  of  1859,  that  a  deed  thereafter  executed  in  the 
presence  of  and  attested  by  two  or  more  witnesses  in 
tlie  manner  in  which  deeds  are  ordinarily  executed 
and  attested,  shall,  so  far  as  respects  the  execution  and 
attestation  thereof,  be  a  valid  execution  of  a  power  of 
appointment  by  deed  or  by  any  instrument  in  writing 
not  testamentary ;  notwithstanding  it  shall  have  been 
expressly  required  that  a  deed  or  instrument  in  writing 
made  in  exercise  of  such  power  should  be  executed  or 
attested  with  some  additional  or  other  form  of  execu- 
tion or  attestation,  or  solemnity.  Provided  always, 
that  this  provision  shall  not  operate  to  defeat  any 
direction  in  the  instrument  creating  the  power  that  the 
consent  of  any  particular  person  shall  be  necessary  to  a 
valid  execution,  or  that  any  act  shall  be  performed,  in 
order  to  give  validity  to  any  appointment,  having  no 
relation  to  the  mode  of  executing  and  attesting  the 
instrument ;  and  nothing  contained  in  the  Act  shall 
prevent  the  donee  of  a  power  from  executing  it  con- 
formably to  the  power  by  writing,  or  otherwise  than  by 
an  instrument  executed  and  attested  as  an  ordinary 
deed ;  and  to  any  such  execution  of  a  power  this  pro- 
vision shall  not  extend  {d). 

This  strict  construction  adopted  by  the  Courts  of 
law,  in  the  case  of  instruments  exercising  powers,  is  in 
some  degree  counterbalanced  by  the  practice  which  pre- 
vailed in  the  Court  of  Chancery  to  give  relief  in  certain 
cases,  when  a  power  had  been  defectively  exercised, — 
a  relief  still  afforded  by  the  High  Court  of  Justice,  now 
that  the  Court  of  Chancery  has  been  abolished.  If  the 
Courts  of  law  have  gone  to  the  very  limit  of  strictness, 
for  the  benefit  of  the  persons  entitled  in  default  of  ap- 
pointment, the  Court  of  Chancery,  on  the  other  hand, 
appears  to  have  overstepped  the  proper  boundaries  of 


(d>  Stat.  22  &  28  Vict  c.  85,  a.  12;  passed  18th  Aug.,  1859. 
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its  jurisdiction  in  favour  of  the  appointee  (e).  For,  if 
the  intended  appointee  be  a  purchaser  from  the  person 
intending  to  exercise  the  power,  or  a  creditor  of  such 
person,  or  his  wife,  or  his  child,  or  if  the  appointment  be 
for  a  charitable  purpose, — in  any  of  these  cases,  equity 
will  aid  the  defective  execution  of  the  power  (^;  in  other 
words,  the  Court  will  compel  the  person  in  possession  of 
the  estate,  and  who  was  to  hold  it  until  the  power  was 
duly  exercised,  to  give  it  up  on  an  undue  execution  of 
such  power.  It  is  certainly  hard  that,  for  want  of  a 
little  caution,  a  purchaser  should  lose  his  purchase  or  a 
creditor  his  securitv,  or  that  a  wife  or  child  should  be 
unprovided  for;  but  it  may  well  be  doubted  whether  it 
be  truly  equitable,  for  their  sakes,  to  deprive  the  person 
in  possession ;  for  the  lands  were  originally  given  to  him 
to  hold  until  the  happening  of  an  event  (the  execution 
of  the  power),  which,  if  the  power  be  not^vXj  executed, 
has  in  fact  never  taken  place. 

The  above  remarks  equally  apply  to  the  exercise  of  Exercise  of 
a  power  by  will.     Formerly,  every  execution  of  a  power  P*^^®''  ^  ^ 
to  appoint  by  will  was  obliged  to  be  eflfected  by  a  will 
conformed,  in  the  number  of  its  witnesses  and   other 
circumstances  of  its  execution,  to  the  requisitions  of  the 
power.     But  the  Wills  Act  of  1837  {g)  requires  that  all 
wills  should  be  executed  and  attested  in  the  same  uniform 
way  (A) ;  and  it  accordingly  enacts  (i),  that  no  appoint-  Wills  Act 
ment  made  by  will  in  exercise  of  any  power  shall  be  valid, 
unless  the  same  be  executed  in  the  manner  required  by 
the  Act :  and  that  every  will  executed  in  the  manner 
thereby  required  shall,  so  far  as  respects  the  execution 
and  attestation  thereof,  be  a  valid  execution  of  a  power 
of  appointment  by  will,  notwithstanding  it  shall  have 


(«)See  7  Ves.  506;  Sugd.  Pow.      5  Bear.  249. 
i2  eiuq.,  8th  ed.  (j)  7  Will. 

(/)  Suffd.    Pow.    584,    585,     8th         (A)  See  anAe,  p.  222. 
i. ;  2  dbance  on  Powers,  0.  28, 
p.  488  «A  teq.;  Lucena  ▼.  Luoena^ 
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ments. 


been  expressly  required  that  a  will  made  in  exercise  of 
such  power  should  be  executed  with  some  additional 
or  other  form  of  execution  or  solemnity. 

These  powers  of  appointment,  viewed  in  regard  to 
the  individuals  who  are  to  exercise  them,  are  a  specif 
of  dominion  over  property,  quite  distinct  from  that  free 
right  of  alienation  which  has  now  become  inseparably 
annexed  to  every  estate,  except  an  estate  tail,  to  which 
a  modified  right  of  alienation  only  belongs.  As  aliena- 
tion by  means  of  powers  of  appointment  was  of  a  less 
ancient  date  than  the  right  of  alienation  annexed  to 
ownership,  so  it  was  free  from  some  of  the  incumbrances 
by  which  that  right  was  clogged.  Thus  a  man  might 
exercise  a  power  of  appointment  in  favour  of  himself  or 
of  his  wife  (J) ;  although,  as  we  have  seen  {k\  a  man 
cannot,  by  virtue  of  his  ownership,  directly  convey  to 
himself,  and  could  not,  previously  to  the  year  1882, 
so  convey  to  his  wife.  So  we  have  seen  {T)  that  a 
married  woman  could  not  formerly  convey  her  estates 
without  9kjme^  levied  by  her  husband  and  herself,  in 
which  she  was  separately  examined;  and  afterwards, 
no  conveyance  of  her  estates  could  be  made  without  a 
deed  in  which  her  husband  must  have  concurred,  and 
which  must  have  been  separately  acknowledged  by  her 
to  be  her  own  act  and  deed.  But  a  power  of  appoint- 
ment either  by  deed  or  will  might  be  given  to  any 
woman ;  and,  whether  given  to  her  when  married  or 
when  single,  she  might  exercise  such  a  power  without 
the  consent  of  any  husband  to  whom  she  might  then 
or  thereafter  be  married  (tti)  ;  and  the  power  might  be 
exercised  in  favour  of  her  husband,  or  of  any  one 
else  (n).  The  Act  of  Parliament  to  which  we  have 
before  referred  (o),  for  enabling  infants  to  make  binding 


( /)  Sagd.  Pow.  471,  8th  ed. 

(h)  AnU,  pp.  195,  286. 

(l)  AnU,  pp.  28S— 286. 

(m)  Doe  a.  Momjield   ▼.    JByrs, 


8C.  B.  677;  5  C.  B.  718. 
(»)  Sagd.  Pow.  471,  8th  ed. 
(0)  AfUe,  p.  271. 
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settlements  on  their  marriage,  with  the  sanction  of  the 
Court  of  Chancery,  extends  to  property  over  which 
the  infant  has  any  power  of  appointment,  unless  it 
be  expressly  declared  that  the  power  shall  not  be  exer- 
cised by  an  infant  {p).  But  the  Act  provides,  that 
in  case  any  appointment  under  a  power  of  appointment, 
or  any  disentailing  assurance,  shall  have  been  executed 
by  any  infant  tenant  in  tail  under  the  Act,  and  sucii  Sio, 
infant  shall  afterwards  die  under  age,  such  appointment 
or  disentailing  assurance  shall  thereupon  become  abso- 
lutely void  (j). 

The  power  to  dispose  of  property  independently  of  iporance  of 
any  ownership,  though  established  for  some  three  cen-  powera^has^ 
turies,  is  at  the  present  day  frequently  unknown  to  appointment 
those  to  whom  such  a  power  may  belong.     This  igno-o' intention, 
ranee  has  often  given  rise  to  difficulties  and  the  disap 
pointmentof  intention  in  consequence  of  the  execution 
of  powers  by  instruments  of  an  informal  nature,  par- 
ticularly by  wills,  too  often  drawn  by  the  parties  them- 
selves.    A  testator  would,  in  general  terms,  give  all  his 
estate  or  all  his  property  ;  and  because  over  some  of  it 
he  had  only  a  power  of  appointment,  and  not  any  actual 
ownership,  his  intention,  till  lately,  was  defeated.    For 
such  a  general  devise  was  no  execution  of  his  power 
of  appointment,  but  operated  only  on  the  property  that 
was  his  own.     He  ought  to  have  given  not  only  all  that 
he  had,  but  also  all  of  which  he  had  any  power  to  dis- 
pose.    The  Wills  Act  of  1837  {r)  provided  a  remedy  for 
such  cases, by  enacting  («)  that  a  general  devise  of  the  real  a  general 
estate  of  a  testator  shall  be  construed  to  include  any  appointment 
real  estate  which  he  may  have  power  to  appoint  in  ^^7  byltKe*!!!!^*^ 

devise. 

{p)  Stat.  18   A  19  Vict.  c.  48,  tenants    in    tail,  do    not   become 

8.  1.   Bee  TU  Cardrosi s  S^lmierU,  void    on    their  death    under  age; 

7  Ch.  D.  728.  Ji4  Scott,  1891.  1  Ch.  298. 

(q)  Sect.   2.    It  has  been    held  (r)  Stat.   7  Will.   IV.  A  1  Vict, 

that    appointments    made     under  c.  26. 

the  Act  by  infants,  who  are  not  («)  Sect.  27. 
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manner  he  msLj  think  proper  (Q,  and  shall  operate  as 
an  execntion  of  such  power,  unless  a  contrary  intention 
shall  appear  by  the  will. 

A  power  may      A  power  of  appointment  may  sometimes  belong  to  a 

exist  concur-  .i         .-i_  ^i  j.  j?      t 

rentijwith     pcrsou  Concurrently  with  the  ordinary  power  of  aben- 
ownership.      ^lHqh  arising  from  the  ownership  of  an  estate  in  the 
lands.     Thus  lands  may  be  limited  to  such  uses  as  A. 
shall  appoint,  and  in  default  of  and  until  appointment 
A  power  may  to  the  use  of  A.  and  his  heirs  (u).     And  in  such  a  case 
guished  or      A.  may  disposo  of  the  lands  either  by  exercise  of  his 
a  conveyance  power  (»),  or  by  couveyauce  of  his  estate  (y).     If  he 
of  the  estate,  exercises  his  power  the  estate  limited  to  him  in  default 
of  appointment  is  thenceforth  defeated  and  destroyed  ; 
and,  on  the  other  hand,  if  he  conveys  his  estate,  his 
power  is  thenceforward  extinguished^  and   cannot  be 
exercised  by  him  in  derogation  of  his  own  conveyance. 
So  if,  instead  of  conveying  his  own  estate,   he  should 
convey  only  a  partial  interest,  his  power  would  be  sus- 
pended as  to  such  interest,  although   in  other  respects 
it  would  remain  in  force ;  that  is,  he  may  still  exercise 
his  power,  so  only  that  he  do  not  defeat  his  own  grant. 
When  the  same  object  may  be  accomplished  either  by 
an  exercise  of  the  power,  or  by  a  conveyance  of  the 
estate,  care  should  be  taken  to  express  clearly  by  which 
of  the  two  methods  the  instrument  employed  is  in- 
tended  to   operate.     Under  such   circumstances  it  is 
very  useful  first  to  exercise  the  power,  and  afterwards  to 
convey  the  estate  hy  way  offuHher  assurance  only  ; 
in  which  case,   if  the  power  is  valid  and  subsisting, 
the  subsequent  conveyance  is  of  course  inoperative  {z) ; 

^  (0  CUyow  7.    Awhry,    12    Beav.  289. 

604;    }U   Mills,    84    Oh.    D.   186;         (y)  Ckfx  v.   Chamberlaitk,  4  Ves. 

Be  Williams,  42  Ch.    D.    98;  i^s  681;    Wynns  ▼.    Gr^h,    8    Ring. 

Byron's   Settlement,    1891,    8    Ch.  179;  10  J.   B.   Moore,    592  ;  5  B. 

474.  A  Cress.  928  ;  1  Russ.  288. 

(u)  Sir  Edward    Clerks   case,    6         {z)  Bay  y.   Pung,  5   Mad.   810; 

Rep.   17  b;    Maundrdl  v.  Maun-  5  B.  A  Aid.  661:  Doe  d.   Wigtxn 

drellf  10  Ves.  246.  ▼.  JoTies,  10  B.  A  Cress.  459. 

(x)  Boach  V.    Wadham,  6  East, 
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but  if  the  power  should  by  any  means  have  been 
snspended  or  extinguiahed,  then  the  conveyance  takes 
effect. 

The  doctrine  of  powers,  together  with  that  of  vested 
remainders^  was  brought  into  very  frequent  operation 
by  the  usual  form  of  modem  purchase  deeds,  whenever 
the  purchaser  was  married  on  or  before  the  first  of 
January,  1834,  or  whenever,  as  sometimes  happened,  it 
was  wished  to  render  unnecessary  any  evidence  that  he 
was  not  so  married.     We  have  seen  {a)  that  the  dower 
of  such  women  as  were  married  on  or  before  the  first 
day  of  January,  1834,  remained  subject  to  the  ancient 
law ;  and  the  inconvenience  of  taking  a  conveyance 
to  the  purchaser  jointly  with  a  trustee,  for  the  purpose 
of  barring  dower,  has  also  been  pointed  out  (5).     The  Modem 
modern  method  of  effecting  this  object,  and  at  the  same  barring 
time  of  conferring  on  the  purchaser  full  power  of  dis-  °^®'^* 
position  over  the  land,  without  the  concurrence  of  any 
other  person,  was  as  follows :  A  general  power  of  ap- 
pointment by  deed  was  in  the  first  place  given  to  the 
purchaser,  by  means  of  which  he  was  entitled  to  dispose 
of  the  lands  for  any  estate  at  any  time  during  his  Jife. 
In  default  of  and  until  appointment,  the  land  was  then 
given  to  the  purchaser  for  his  life,  and,  after  the  deter- 
mination of  his  life  interest  by  any  means  in  his  lifetime, 
a  remainder  (which,  as  we  have  seen  (c),  was  vested) 
was  limited  to  a  trustee  and  his  heirs  during  the  pur- 
chaser's life.     This  remainder  was  then  followed  by  an 
ultimate  remainder  to  the  heirs  and  assigns  of  the  pur- 
chaser for  ever,   or,  which  is  the  same  thing,  to  the 
purchaser,  his  heirs  and  assigns  for  ever  (tZ).     These 
limitations  were  sufficient  to  prevent  the  wife's  right  of 
dower  from  attaching.     For  the  purchaser  had  not,  at 


[a\  AnU,  p.  295.  ((^  Fearne,  Cont.  Bern.  847,  n.; 

[bj  Ante,  p.  2^ .  "     '•*    """  " 

[e)  Ante,  pp.  829,842. 


[hS  Antel  p.' 297.'  Co.  Litt.  879  b,  n.  (I). 
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any  time  daring  his  life,  an  estate  of  inheritance  in 
possession,  out  of  which  estate  only  a  wife  could  claim 
dower  {e) :  he  had  during  his  life  only  a  life  interest, 
together  with  a  remainder  in  fee  simple  expectant  on 
his  own  decease.  The  intermediate  vested  estate  of  the 
trustee  prevented,  during  the  whole  of  the  purchaser's 
lifetime,  any  union  of  this  life  estate  and  remainder  (/*). 
The  limitation  to  the  heirs  of  the  purchaser  gave  him, 
according  to  the  rule  in  Shelley's  case  {ff)^  all  the  powers 
of  disposition  incident  to  ownership :  though  subject, 
as  we  have  seen  (A),  to  the  estate  intervening  between 
the  limitation  to  the  purchaser  and  that  to  his  heirs. 
But  the  estate  in  the  trustee  lasted  only  during  the 
purchaser's  life,  and  during  his  life  might  at  any  time  be 
defeated  by  an  exercise  of  his  power.  A  form  of  these 
tMes  to  har  dower,  as  they  were  called,  will  be  found  in 
the  Appendix  (i).  They  will  not  bar  the  dower  of  wives 
married  after  the  1st  of  January,  1834  ;  to  whom  dower 
is  expressly  given  by  the  Dower  Act  (k)  out  of  any 
estate  of  their  husbands  which,  whether  wholly  equit- 
able, or  partly  legal  and  partly  equitable,  is  or  is  equal 
to  an  estate  of  inheritance  in  possession  {I). 

Besides  these  general  powers  of  appointment,  there 
exist  also  powers  of  a  special  kind.  Thus  the  estate 
which  is  to  arise  on  the  exercise  of  the  powei*  of  appoint- 
ment may  be  of  a  certain  limited  duration  and  nature : 
of  this  an  example  occurs  in  the  power  of  leasing  which 
was  formerly  given  to  every  tenant  for  life  under  a 
properly  drawn  settlement.  We  have  seen  (m)  that  a 
tenant  for  life  cannot,  by  virtue  of  the  right  of  aliena- 
tion incident  to  his  estate,  make  any  disposition  of  the 


(e)  AnUf  p.  295. 
(/)  Ante,  p.  842. 
Iq)  Ante,  pp.  818,  822. 
(A)  Ante,  p.  822. 
li)  See  Appendix  (A). 
(i;)Stat.     8  A  4    WiU.    IV.    c. 
105,  s.  2;  ante,  p.  299. 
(0  And  if  the  deed  is  of  a  date 


previous  to  that  daj,  even  an  ex- 

Sress  declaration  contained  in  the 
eed  that  such  was  the  intent  of 
the  uses  will  not  be  sufficient; 
Fry  y.  Noble,  20  Beav.  698;  7 
De  Gex,  M.  A  G.  687;  darker. 
IVanklin,4K.  A  J.  266. 
(f»)  Ante,  p.  112. 
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property  to  take  effect  after  his  decease.  Such  right  of 
alienation^  therefore,  does  not  enable  him  to  grant  a 
lease  for  any  certain  term  of  years,  but  only  contingently 
on  his  living  so  long.  But  if  his  life  estate  were  limited 
to  him  in  the  settlement  by  way  of  use^  as  in  practice  was 
always  done,  a  power  might  be  conferred  on  him  of 
leasing  the  land  for  any  term  of  years,  and  under  what- 
ever restrictions  might  be  thought  advisable.  On  the 
exercise  of  this  power,  a  use  would  arise  to  the  tenant 
for  the  term  of  years,  and  with  it  an  estate  for  the  term 
granted  by  the  lease,  quite  independently  of  the  con. 
tinuance  of  the  life  of  the  tenant  for  life  (n).  But  if 
the  lease  attempted  to  be  granted  should  have  exceeded 
the  duration  authorized  by  the  power,  or  in  any  other 
respect  infringed  on  the  restrictions  imposed,  it  would 
have  been  void  altogether  as  an  exercise  of  the  power, 
and  might  formerly  have  been  set  aside  by  any  person 
having  the  remainder  or  reversion,  on  the  decease  of 
the  tenant  for  life.  But  now,  by  an  Act  of  1849  (<?),  Relief  against 
such  a  lease,  if  made  bond  fide^  and  if  the  lessee  have  leases  under 
entered  thereunder,  shall  be  considered  in  eqtlity  as  a^^'^®"' 
contract  for  the  grant  of  a  valid  lease  under  the  power, 
to  the  like  purport  and  effect  as  such  invalid  lease,  save 
so  far  as  any  variation  may  be  necessary  in  order  to 
comply  with  the  terms  of  the  power ;  and  all  persons, 
who  would  have  been  bound  by  a  lease  lawfully  granted 
under  the  power,  shall  be  bound  in  equity  by  such  con- 
tract (j?).  But  in  case  the  reversioner  is  able  and  will- 
ing  during  the  continuance  of  the  lessee's  possession  to 
confirm  the  lease  without  variation  (^),  the  lessee  is  i 

bound  to  accept  a  confirmation  accordingly  if).      The 

in)  10  Yes.  256.  Williams's      Convejancing      Sta- 

\o)  Stat.    12  k  18  Vict.   c.  26,  tutes,  809— 811. 

amended  by  stat.   18  k  14  Vict.  {q\  As  to  the  power  of  a  tenant 

c.  17.           '  for  life   in   reversion    to   confirm 

(0)  As  to  the  power  of  a  tenant  such  leases,  see  stat.  45  k  46  Vict, 

for  life  to  make  a  lease  for  giving  c.   88,  s.   12;   Williams's  Gonvej- 

eflFect    to    snch    a   Contract,     see  aucing  Statutes,  809 — 811. 

stat.  45  A  46  Vict.  c.  88,  8.  12  ;  (r)%tot.  18  k  14  Vict.   c.  17, 
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same  Act  contains  a  farther  provision  («),  Taloable  in  the 
case,  which  sometimes  happens,  of  a  power  to  grant 
leases  in  possession  being  attempted  to  be  exercised  by 
a  lease  to  commence  a  few  days  after  its  date.  In  such 
a  case,  if  the  lessor's  estate  shall  continue  until  the  day 
appointed  for  the  commencement  of  the  lease,  the  lease, 
which  before  would  have  been  invalid,  is  by  the  statute 
rendered  as  valid  as  if  it  had  been  granted  on  that  day. 
Express  powers  of  leasing,  to  take  effect  by  virtue  of 
the  Statute  of  Uses,  may  still  be  validly  created  :  but 
in  practice  their  employment  is  now  largely  superseded 
in  consequence  of  the  extensive  powers  of  leasing 
conferred  on  tenants  for  life  by  the  Settled  Land  Act, 
1882  (t).  The  enactments  mentioned  above  (u)  apply 
in  the  case  of  an  intended  exercise  of  a  statutory,  as 
well  as  of  an  express,  power  of  leasing. 

Power  of  Another  instance  of  a  special  power  occurs  in  the 

Sue  ftnd  , 

exchange.  casc  of  the  powcr  of  Sale  and  exchange,  which,  before 
the  year  1883,  was  usually  inserted  in  settlements  of 
real  estate  {x).  This  power  provided  that  it  should  be 
lawful  for  the  trustees  of  the  settlement,  with  the  con- 
sent of  the  tenant  for  life  in  possession  under  the  settle- 
ment, and  sometimes  also  at  their  own  discretion  during 
the  minority  of  the  tenant  in  possession,  to  sell  or 
exchange  the  settled  lands,  and  for  that  purpose  to 
revoke  the  uses  of  the  settlement  as  to  the  lands  sold 
or  exchanged,  and  to  appoint  such  other  uses  in  their 
stead  as  might  be  necessary  to  effectuate  the  transac- 
tion proposed.  But  it  was  provided  that  the  money  to 
arise  from  any  such  sale,  or  which  might  be  received 
for  equality  of  exchange,  should  be  laid  out  in   the 

8.  8.    Such  confirmation  may  be  liams's     GonTejaneing     Statutes, 

by    signed    memorandum,   or   by  801. 

acceptance   of    rent    accompanied  («)  Stats.   12  A  18  Vict.  c.  26, 

by  signed  memorandum  (sect.  2).  as.  2,  4;  18  A  14  Vict.  c.  17. 

(g)   Stat.   12  &  13  Vict,  o,   26,  (x)  See  a$Ue,  pp.   112,    118  and 

8.  4.  n.  (n). 

(i)  AnU,  pp.  118,  114;  see  Wil- 
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purchase  of  other  lands ;   and  that  such  lands,  and  also 

the  lands  which  might  be  received  in  exchange,  should 

be  settled  by  the  trustees  to  the  then  subsisting  uses  of 

the  settlement.     It  was  further  provided  that,  until  a  ' 

proper  purchase  could  be  found,  the  money  might  be 

invested  in  the  funds  or  on  mortgage,  and  the  income 

paid  to  the  person  who  would  have  been  entitled  to  the 

rents,  if  lands  had  been   purchased  and  settled.     The 

object  of  this  power  was  to  keep  up  the  settlement,  and 

at  the  same  time  to  facilitate  the  acquisition  of  lands 

which  for  any  reason  might  be  more  desirable,  in  lieu 

of  any  of  the  settled  lands  which  it  might  be  expedient 

to  part  with.    The  direction  to  lay  out  the  money  in  the 

purchase  of  other  lands  made  the  money,  even  before 

it  was  laid  out,  real   estate  in   the  contemplation  of 

equity  (y) ;  and  though  no  land  should  ever  have  been 

purchased,  the  parties  entitled    under  the  settlement 

would  have  taken  in  equity  precisely  the  same  estates 

in  the  investments  of  the  money,  as  they  would  have 

taken  in  any  lands  which  might  have  been  purchased 

therewith.     The  power  given  to  the  tnistees  to  revoke 

the  uses  of  the  settlement  and  appoint  new  uses,  enabled 

them,  by  virtue  of  the  Statute  of  Uses,  to  give  the 

purchaser  of  the  settled  property  a  valid  estate  in  fee 

simple,  provided  only  that  the  requisitions  of  the  power 

were  complied  with.     And  an  enactment  of  the  year  Relief  against 

1859  enabled  the  Court  to  relieve  a  bon&  fide  purchaser  ™jf^**^jj«^P*y^^ 

under  such  a  power,  in  case  the  tenant  for  life,  or  any  chaser. 

other  party  to  the  transaction,  should  by  mistake  have 

been  allowed  to  receive  for  his  own  benefit  a  portion  of 

the  purchase-money,  as  the  value  of  the  timber  or  other 

articles  (0).     Previously  to  this  statute  the  Courts  of 

Equity  had   not  considered  themselves  authorized  to 

give  relief  in  such  a  case  (a).     Since  the  commencement 

(y)  AnUfip,   174;    see  also  Wil-  s.  18. 

liams  on    rersonal  Property,  868,  (a)    Cockerell    ▼.     OholfMiUy^    1 

883—890,  18th  ed.  Ross,  k  M.  418. 

(f)   Stat.   22  A  28  Viot.   c.  85, 
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of  the  year  1883,  the  employment  in  settlements  of 
express  powers  of  sale  and  exchange  has  been  rendered 
nnnecessary,  in  consequence  of  the  powers  of  sale  and 
exchange  given  to  tenants  for  life  by  the  Settled  Land 
Act,  1882  (b).  And  in  drawing  a  settlement  of  land, 
it  is  now  generally  the  practice  to  omit  express  powers 
of  sale  and  exchange,  as  well  as  of  leasing  (c). 

Ab  to  Miefl  It  was  decide^  that  the  ordinary  power  of  sale  and 

minerals.  exchange  contamed  m  settJements  did  not  authorize 
the  trustees  to  sell  the  lands  with  a  reservation  of  the 
minerals  {d).  In  consequence  of  this  decision,  which 
took  the  profession  rather  by  surprise,  an  Act  was 
passed  {e)  which  confirmed  all  sales,  exchanges,  parti- 
tions and  enfranchisements  theretofore  made,  in  in- 
tended exercise  of  any  trust  or  power,  of  land  with  an 
exception  or  reservation  of  minerals,  or  of  the  minerals 
separately  from  the  residue  of  the  land  {/).  And  it 
was  provided  that  for  the  future  every  trustee  and  other 
person  authorized  to  dispose  of  land  by  way  of  sale, 
exchange,  partition  or  enfranchisement,  might,  with  the 
sanction  of  the  Court  of  Chancery,  now  represented  by 
the  Chancery  Division  of  the  High  Court,  dispose  of 
the  land  without  the  minerals,  or  of  the  minerals  with- 
out the  land,  unless  forbidden  so  to  do  by  tlie  instrument 
creating  the  tnist  or  power  (g).  A  sale,  exchange, 
partition  or  mining  lease  may  be  made,  under  the 
powers  conferred  by  the  Settled  Land  Act,  1882  (A), 
either  of  land,  with  or  without  an  exception  or  reser- 
vation  of  all  or  any  of  the  mines  and  minerals  therein, 
or  of  any  mines  and  minerals,  and  in  any  such  case 
with  or  without  a  grant  or  reservation  of  powers  and 

(b)  AnU,  pp.  118,  116.  U)  Stot.  25  A  86  Yict  o.  108. 

(e)    See   Williams's   Conveyano-  (/)  Sect.  1. 

ing     Statutes,      297,     515,     517 ;  (a)  Stat.  25  A  26  Vict  c.    108, 

anU^  p.  118.  s.  2. 

(d)  Buckley  t.  Bowdl,  29  Bear.  (h)  Stat.   44  &  45  Vict.    c.  88, 

546.  see  ante,  pp.  114,  116. 
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privileges  connected  with  mining  purposes  in  relation 
to  the  settled  land,  or  any  part  thereof,  or  any  other 
land  {i). 

Other  kinds  of  special    powers    occur  where  the  when  the 

■  objects  are 

persons  who  are  to  take  estates   under  the  powers  limited. 
are  limited  to  a  certain  class.     Powers  to  jointure  a 
wife,  and  to  appoint  estates  amongst  children,  are  the 
most  useful  powers  of  this  nature. 

It  is  provided,  by  the  Succession  Duty  Act,  1853,Tbe  Succes- 
that  where  any  person  shall  have  a  general  power  of  Act,  isss. 
appointment,  under  any  disposition  of  property  taking 
effect  upon  the  death  of  any  person,  he  shall,  in  the 
event  of  his  making  any  appointment  thereunder,  be 
deemed  to  be  entitled,  at  the  time  of  his  exercising 
such  power,  to  the  property  thereby  appointed,  as  a 
succession  derived  from  the  donor  of  the  power  ;  and 
where  any  person  shall  have  a  limited  power  of  appoint- 
ment, under  a  disposition  taking  effect  upon  any  such 
death,  any  person  taking  any  property  by  the  exercise 
of  such  power  shall  be  deemed  to  take  the  same  as  a 
succession  derived  from  the  person  creating  the  power 
as  predecessor  (k).  But  where  the  donee  of  a  general 
power  of  appointment  shall  become  chargeable  with 
duty  in  respect  of  the  property  appointed  by  him  under 
such  power,  he  shall  be  allowed  to  deduct  from  the 
duty  so  payable  any  duty  he  may  have  already  paid 
in  respect  of  any  limited  interest  taken  by  him  in  such 
property  (Q. 

Powers   may,   generally  speaking,   be  destroyed  or  Powere  may 

d)  Sect.  17,  snb-s.  1 .    By  sub-s.  s.  4.    See  He  Barler,  Exch.,  7  Jur., 

8,  an  exchange  or  partition  maj  N.    S.   1061;    Attorney- General  v. 

be   made    subject  to  and  in  con-  Flayer,  H.  of  Lords,  9Jur.,  N.   S. 

sideration    of    the  reservation    of  1 ;   9  H.  of  L.  Gas.  477 ;  Charlton 

an  undivided    share  in    mines    or  v.  Attomeg-Qeneroly  4  App.  Cas. 

minerals.  427 ;  ante,  p.  241. 

(k)   Stot.   16  k  17  Vict  c.  51,         {l)  Sect  88. 
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be  eztin- 
gaiflhed  by 
release. 


ExoeptioDs. 


Release  of 
powers  by 
married 
women. 


Disclaimer  of 
a  power. 


extingaished  by  deed  of  release  made  by  the  donee  or 
owner  of  the  power  to  any  person  having  any  estate 
of  f I'eeliold  in  the  land ;  "  for  it  would  be  strange  and 
unreasonable  that  a  thing,  which  is  created  by  the  act 
of  the  parties,  should  not  by  their  act,  with  their  mutual 
consent  be  dissolved  again  "  (m).  A  nd  it  is  now  expressly 
enacted  that  a  person  to  whom  any  power,  whether 
coupled  with  an  interest  or  not,  is  given  may  by  deed  re- 
lease or  contract  not  to  exercise  the  power  {n).  The  excep- 
tions to  this  rule  appear  to  be  all  reducible  to  the  simple 
principle,  that  if  the  duty  of  the  donee  of  the  power  may 
require  him  to  exercise  it  at  any  future  time,  then  he 
cannot  extinguish  it  by  release  (o).  By  the  Act  for  the 
abolition  of  fines  and  recoveries  {p),  it  is  provided  (j), 
that  every  married  woman  may,  with  the  concurrence  of 
her  husband,  by  deed  to  be  acknowledged  by  her  as  her 
act  and  deed  according  to  the  provisions  of  the  Act  (r), 
release  or  extinguish  any  power  which  may  bo  vested  in 
or  limited  or  reserved  to  her,  in  regard  to  any  lands  of 
any  tenure,  or  any  money  subject  to  be  invested  in  the 
purchase  of  lands  («),  or  in  regard  to  any  estate  in  any 
lands  of  any  tenure,  or  in  any  such  money  as  aforesaid, 
as  fully  and  effectually  as  she  could  do  if  she  were 
a  feme  sole  (t).  A  power,  whether  coupled  with  an 
interest  or  not,  may  now  be  effectually  disclaimed  (u) 
by  deed  (a?).  The  above  remarks  as  to  the  extinguish- 
ment of  powers  are  not  intended  to  apply  to  statutory 
powers,  which  are  regulated  by  the  terms  of  the  statute 


(m)  Albany* $  case.  1  Rep.  110  b, 
lis  a;  Stnitk  v.  Deaih,  5  Mad. 
871;  Homer  v.  Swann,  Turn. 
ARuss.  430. 

(«)  Stat.  44  A  45  Vict.  c.  41, 
s.  62.  See  Williams's  Gonvey- 
anclQg  Statutes,  226. 

(o)  See  2  Chance  on  Powers, 
584 ;  Williams's  Gonreyancing 
Statutes.  227. 

ip)  Stat  8  A  4  WUl.  IV.  c.  74. 

(q)  Sect.  77. 


(r)  See  anU,  p.  284. 

(8)  See  anU^  p.  174. 

(t)  As  ro  the  capacity  of  married 
women  to  release  or  eztingnish 
powers  since  the  commencement 
of  the  Married  Women's  Property 
Act,  1882,  see  Williams's  Con- 
veyancing Statutes,  888—886. 

(u)  See  anUf  p.  81 . 

(x)  Stat.  45  A  46  Vict.  c.  89, 
8.  6.  see  Williams's  Gonrey- 
anoing  Stotates,  280,  281. 
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creating  them.  Thus  we  have  seen  that  the  powers 
given  to  a  tenant  for  life  by  the  Settled  Land  Act^ 
1882,  are  not  capable  of  release ;  and  a  contract  by  a 
tenant  for  life  not  to  exercise  any  of  his  powers  under 
that  Act  is  void  (y).  Our  notice  of  powers  must  here 
conclude.  On  a  subject  so  vast,  much  must  necessarily 
remain  unsaid.  The  masterly  treatise  of  Sir  Edward 
Sugden  (afterwards  Lord  St.  Leonards),  and  the  accurate 
work  of  Mr.  Chance  on  Powers,  will  supply  the  student 
with  all  the  further  information  he  may  require. 

2.  An  executory  interest  may  also  be  created   byC'^^^'ono' 

•'  •'  *"  executory 

will.     Before  the  passing  of  the  Statute  of  Uses  (s),  interests  by 
wills  were  employed  only  in  the  devising  of  uses,  under 
the  protection  of  the  Court  of  Chancery,  except  in  some 
few  cities  and  boroughs  where  the  legal  estate  in  lands 
migrht  be  devised  by  special  custom  (a).     In  ffivinff  Directions 

®  .  \   /  o         o  j^^^  executors 

effect  to  these  customary  devises,  the  Courts,  in  very  should  sell 
early  times,  showed  great  indulgence  to  testators  (i) ;  able  by  cos^ 
and  perhaps  the  first  instance  of  the  creation  of  an*®"* 
executory  interest  occurred  in  directions  given  by  tes- 
tators, that  their  executors  should  sell  their  tenements. 
Such  directions  were  allowed  by  law  in  customary  de- 
vises ((?) ;  and  in  such  cases  it  is  evident  that  the  sale 
by  the  executors  operated  as  the  execution  of  a  power 
to  dispose  of  that  in  which  they  themselves  had  no  kind 
of  ownership.     For  executors,  as  such,  have  nothing  to 


AfUs,  pp.  119,  lao. 

27  Hen.  VIII.  c.  10. 

AwU^  p.  70. 
\b)  80  Ass.  188  a;  Litt.  sec.  686. 
((C)  Year  Book,  9  Hen.  VI.  24  b, 
Babington  : — "  La  nature  de  deWs 
ou  terres  sont  devi sables  est,  que 
on  peut  deviser  que  la  terre  sera 
rendu  par  executors,  et  ceo  est 
bon,  come  est  dit  aderant,  et  est 
marveilous  ley  de  raison:^  ones 
ceo  est  le  nature  d'un  devis,  et 
devise  ad  este  use  tout  temps  en 
tiel  forme ;  et  iasint  on  aura  loy- 
•Iment    franktenement    de    cesty 


qui  n'avoit  rien,  et  en  meme  le 
maniere  come  on  aura  fire  from 
flinL  et  uncore  nnl  fire  eat  deins 
le  fiint :  et  ceo  est  pour  performer 
le  darrien  volonte  de  le  devisor.*' 
Paston. — "Une  devis  est  marveil- 
ous  en  lui  meme  quand  il  peut 
prendre  effect;  car  si  on  devise 
en  Londres  que  ses  executors  ven- 
dront  ses  terres,  et  devie  seiai ; 
son  beir  est  eins  par  descent,  et 
encore  par  le  vend  des  executors 
il  sera  onste."  See  also  Litt. 
8.  169. 
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do  with  freeholds.    Here,  therefore,  was  a  future  estate 

or  executory  interest  created ;  the  fee  simple  was  shifted 

away  from  the  heir  of  the  testator,  to  whom  it  bad 

descended,  and  became  vested  in  the  purchaser,  on  the 

event  of  the  sale  of  the  tenement  to  him.      The  Court 

of  Chancery  also,  in  permitting  the  devise  of  the  vse  of 

such  lands  as  were  not  themselves  devisable,  allowed  of 

he  creation  of  executory  interests  by  will,  as  well  as  in 

DiroctiooB      transactions  between  livini^  persons  (rf).      And  in  par- 

should  sell      ticular  directions  given  by  persons  having  others  seised 

which  others    ^^  lands  to  their  use,  that  such  lands  should  be  sold  by 

ttuTtestitor's^^  ^^^^^  executors,  were  not  only  permitted  by  the  Court  of 

use.  Chancery,  but  were  also  recognised  by  the  legislature. 

For,  by  a  statute  of  the  reign  of  Henry  VIII.  (d),  of  a 

date  previous  to  the  Statute  of  Uses,  it  is  provided,  that 

in  such  cases,  where  part  of  the  executors  refuse  to  take 

the  administration  of  the  will,  and  the  residue  accept 

the  charge  of  the  same  will,   then  all  bargains  and 

sales  of  the  lands  so  willed  to  be  sold  by  the  executors, 

made  by  him  or  them  only  of  the  said  executors  that  so 

doth  accept  the  charge  of  the  will,  shall  be  as  effectual 

as  if  all  the  residue  of  the  executors  so  refusing,  had 

joined  with  him  or  them  in  the  making  of  the  bargain 

and  sale. 

The^statute  But,  as  WO  have  seen(/),  the  passing  of  the  Statute 
of  Uses  abolished  for  a  time  all  wills  of  uses,  until  the 
Statute  of  Wills  {g)  restored  them.  When  wills  were 
restored,  the  uses,  of  which  they  had  been  accustomed 
to  dispose,  had  been  all  turned  into  estates  at  law; 
and  such  estates  then  generally  came,  for  the  first 
time,  vnthin  the  operation  of  testamentary  instruments. 
Under  these  circumstances,  the  courts  of  law  in  in- 
terpreting wills,  adopted  the  same  lenient  construction 
which  had  formerly  been  employed  by  themselves  in 

(d)  Perk.  ss.  607,  628.  (/)  AnU,  pp.  71,  164,  281. 

(«)  Stot.  21  Hen.  VUI.  o.  4.  {g)  82  Hen.  YIII.  o.  1. 
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the  interpretation  of  customary  devises,  and  also  by 
the  Coart  of  Chancery  in  the  construction  of  devises 
of  the  ancient  use.  The  statute  which,  in  the  case  of 
wills  of  ttsesy  had  given  validity  to  sales  made  by  the 
executors  accepting  the  charge  of  the  will,  was  ex- 
tended, in  its  construction,  to  directions  (now  autho- 
rized to  be  made)  for  the  sale  by  the  executors  of  the 
legal  estcUe,  and  also  to  cases  where  the  legal  estate 
was  devised  to  the  executors  to  be  sold  (A).  Future 
estates  at  law  were  also  allowed  to  be  created  by  will, 
and  were  invested  with  the  same  important  attribute 
of  indestructibility  which  belongs  to  all  executory 
interests.  These  future  estates  were  called  executory  Executory 
deviseSj  and  in  some  respects  they  appear  to  have  beeu 
more  favourably  interpreted  than  shifting  uses  con- 
tained in  deeds  (i),  though,  generally  speaking,  their 
attributes  are  the  same.  To  take  a  common  instance :  Example, 
a  man  may,  by  his  will,  devise  lands  to  his  son  A.,  an 
infant,  and  his  heirs ;  but  in  case  A.  should  die  under 
the  age  of  twenty-one  years,  then  to  B.  and  his  heirs. 
In  this  case  A.  has  an  estate  in  fee  simple  in  possession, 
subject  to  an  executory  interest  in  favour  of  B.  If  A. 
should  not  die  under  age,  his  estate  in  fee  simple  will 
continue  with  him  unimpaired.  But  if  he  should  die 
under  that  age,  nothing  can  prevent  the  estate  of  B. 
from  immediately  arising,  and  coming  into  possession, 
and  displacing  for  ever  the  estate  of  A.  and  his  heirs. 
Precisely  the  same  effect  might  have  been  produced  by 


(A)  Bon^ant  v.  Oreen^ld,  Cro. 
Etiz.  80;  Go.  Litt.  118  a;  see 
Mackintosh  ▼.  Barber^   1  Bing.  50. 

(»)  Id  the  cases  of  Jdamt  t. 
Stttagtj  (2  Lord  Rajm.  855:  2 
Salk.  679),  and  Sawl^  ▼.  Hollaiid 
(22  Vin.  Abr.  189,  pi.  11),  limU 
tations  which  would  hare  been 
▼alid  in  a  will  bj  way  of  executory 
derise  were  held  to  be  void  in  a 
deed  by  war  of  shifting  or  spring- 
ing use.  But  these  cases  hare 
been  doubted  by  Mr.  Serjeant  Hill 

W.R.P. 


and  Mr.  Sanders  (1  Sand.  Uses. 
142,  148  ;  148,  5th  ed.),  and  denied 
to  be  law  by  Mr.  Butler  (note  iy) 
to  Fearne,  Gont  Rem.  p.  41). 
Mr.  Preston  also  lays  down  a  doc- 
trine opposed  to  the  abore  cases 
(1  Prest.  Abst.  114,  180,  181). 
Sir  Edward  Sugden,  howe?er, 
supports  these  cases,  and  seems 
sufficiently  to  answer  Mr.  Butler's 
objection  (Sugd.  Qilb.  Uses  and 
Trusts,  85,  note). 
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a  oonvevance  to  luaeB.  A  conveyance  to  C.  and  his 
heirs,  to  the  nse  of  A.  and  his  heirs,  but  in  case  A. 
should  die  under  age,  then  to  the  use  of  B.  and  his 
heirs,  would  have  effected  the  same  result.  Not  so, 
however,  a  direct  conveyance  independently  of  the 
Statute  of  Uses.  A  conveyance  directly  to  A.  and 
his  heirs  would  vest  in  him  an  estate  in  fee  simple, 
after  which  no  limitation  could  follow.  In  such  a  case, 
therefore,  a  direction  that,  if  A.  should  die  under  age, 
the  land  should  belong  to  6.  and  his  heirs,  would  fail 
to  operate  on  the  legal  seisin ;  and  the  estate  in  fee 
simple  of  A.  wonld,  in  case  of  his  decease  under  age, 
still  descend,  without  any  interruption,  to  his  heir  at 
law. 


Differeace  A  s^ood  illustration  of  the  difference  between  a  con- 

between  a         .        "  .    i  J  J     • 

coDtipgent      tmgent  remainder  and  an  executory  devise  occurs  in 

•Ddan  exe-  the  case  of  a  devise  of  lands  by  will  to  A.  for  life,  with 
cutory  dense,  remainder  in  fee  to  such  son  of  B.  as  shall  first  attain 
the  age  of  twenty-one  years.  In  this  case  the  limita- 
tion to  the  son  of  B.  is  either  a  contingent  remainder 
or  an  executory  devise,  according  as  A.,  the  tenant  for 
life,  may  or  may  not  survive  the  testator.  If  A.  should 
survive  the  testator,  there  will  be  an  estate  of  freehold 
subsisting  in  the  premises,  for  the  determination  of 
which  the  limitation  to  the  son  of  B.  must  wait,  before 
it  can  take  effect  in  possession.  This  limitation  is, 
therefore,  a  remainder ;  and,  as  it  depends  on  the  con- 
tingency of  B.  having  a  son  who  may  attain  twenty- 
one,  it  is  a  contingent  remainder.  But  if  A.  should 
die  in  the  lifetime  of  the  testator,  the  will  wonld  start, 
on  the  testator's  death,  with  a  simple  limitation  to  such 
son  of  B.  as  shall  first  attain  the  age  of  twenty-one 
years.  This  limitation  has  not  to  wait  for  the  deter- 
mination of  any  prior  estate  of  freehold  ;  but  it  arises 
of  itself  on  the  event  of  a  son  of  B.  attaining  the  age 
of  twenty-one  years ;  and  it  displaces,  when  it  takes 
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effect,  the  estate  in  fee  simple,  which,  not  being  other- 
wise disposed  of,  descends,  immediately  on  the  death  of 
the  testator,  to  his  heir  at  law.  It  is,  therefore,  in  this 
case,  not  a  contingent  remainder,  bnt  an  execntoiy 
devise.  Under  the  law  as  it  stood  before  the  Act  of 
1877  amending  the  law  as  to  contingent  remainders  (4), 
if  A.  survived  the  testator,  but  died  before  any  son  of 
B.  attained  twenty-one,  the  limitation  failed  for  want 
of  an  estate  of  freehold  to  support  it :  whereas  if  A. 
died  in  the  lifetime  of  the  testator,  it  was  not  liable  to 
any  failure.  It  was  to  remedy  the  hardship  occasioned 
by  the  failure  of  such  a  limitation  as  this,  when  it 
occurred  in  the  shape  of  a  contingent  remainder,  that 
the  Act  above  mentioned  was  framed. 

The  alienation  of  an  executory  interest,  before  its  AUenation  of 
becoming  an  actually  vested  estate,  was  formerly  sub-  fnt^estF 
ject  to  the  same  rules  as  governed  the  alienation  of  con- 
tingent remainders  (Z).     But  by  the  Act  to  amend  the 
law  of  real  property,  all  executory  interests  may  now 
be  disposed  of  by  deed  (m).     Accordingly,  to  take  our 
previous  example,  if  a  man  should  leave  lands,  by  his  Example, 
will,  to  A.  and  his  heirs,  bnt  in  case  A.  should   die 
under  age,  then  to  B.  and  his  heirs,—  B.  may  by  deed, 
during  A.'s  minority,  dispose   of  his   expectancy   to 
another  person,  who,  should  A.  die  under  age,  will  at 
once  stand  in  the  place  of  B.  and  obtain  the  fee  simple. 


{k)  Stat.  40  A  41  Vict.  c.  83, 
ante,  p.  888. 

(/)  Ante,  p.  886. 

(m)  Stat.  8  A  9  Vict.  c.  106, 
8.  6,  repealiDg  &tat.  7  &  8  Vict, 
a.  76.  8.  6.  In  order  to  facilitate 
the  payment  of  debts  out  of  real 
estate,  it  is  provided,  by  stats.  11 
Geo.  IV.  &  1  Will.  iV.  c.  47, 
8.  12,  and  2&8  Vict.  c.  60,  that 
when  lands  are  by  law,  or  by  the 
will  of  their  owner,  liable  to  the 
payment  of  his  debts,  and  are  by 
the  will  Tested  in  any  person  by 


way  of  executory  devise,  the  first 
executory  devisee,  even  thouffh  an 
infant,  may  convey  the  whole  fee 
simple  in  order  to  carry  into  effect 
any  decree  for  the  sale  or  mort-  g^]^  or  mort- 
gage of  the  estate  tor  payment  of  „|^«e  for  pay- 
such  debts.     And  this  provision,  ment  of 
so  far  as  it  relates  to  a  sale,  has  debts, 
been  extended  to  the  case  of  the 
land  having  descended  to  the  heir, 
subject   to    an    executory    devise 
over    in    favour    of    a  ,  person  or 
persons  not  existing  or  not  ascer- 
tained ;  Stat  11  k  12  Vict.  c.  87. 
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Bat  before  the  Act,  this  could  not  have  been  done ; 
B.  might  indeed  have  sold  his  expectancy ;  bat  after 
the  event  (the  decease  of  A.  ander  age),  B.  must 
have  executed  a  conveyance  of  the  legal  estate  to  the 
purchaser;  for,  until  the  event,  B.  had  no  estaie  to 
convey  (n). 

EsuteB  Similar  to  an  estate  arising  by  executory  devise,  is 

force  of*^  an  estate  which  arises  solely  by  the  force  of  a  statute, 

execution  of  "P^"  ^^  cxecutiou  of  some  statutory  power.     This 

a  statutory  occurs  whenever  an  estate  in  land  is  transferred  by  anv 

D0W6r 

person  by  means  of  an  authority  conferred  upon  him  by 
some  statute,  and  not  by  means  of  the  right  of  aliena- 
tion incident  to  an  estate  io  land  or  of  a  power  given 
Conveyance  to  him  uudor  the  Statute  of  Uses  or  by  a  wilL  For 
u^e  under  example,  by  the  Settled  Land  Act,  1882,  a  tenant  for  life 
Act!  1882?"  under  a  settlement  is  empowered  to  convey  the  settled 
land  by  deed  for  all  the  estate  and  interest,  which  is  the 
subject  of  the  settlement,  or  for  any  less  estate  or 
interest,  as  may  be  required  for  carrying  into  effect  the 
powers  of  leasing,  sale,  exchange,  partition  and  other 
powers  given  by  that  Act  (p).  He  may  thus  convey 
the  whole  legal  estate  in  fee  simple  in  the  settled  land, 
if  comprised  in  the  settlement,  even  though  he  himself 
should  have  merely  an  equitable  estate  for  life  {jp\ 
When  a  tenant  for  life  exercises  his  power  of  convey- 
ance under  this  Act,  the  legal  estate  in  the  settled 
land  is,  by  the  force  of  the  statute,  taken  away  from 
the  persons,  in  whom  it  has  been  previously  vested,  and 
conveyed  to  the  lessee,  purchaser  or  other  person,  to  the 
extent  specified  in  the  deed,  by  which  the  lease,  pur- 
chase or  other  transaction  is  carried  out.  Thus  the 
estate  limited  by  such  a  deed  arises  solely  by  virtue  of 
the  Act,  which  has  empowered  the  tenant  for  life  to 

(n)  AnJU^  p.  836.  Williams' 8      GonTejancing      Sta- 

(o)  Stat.    l5  A  46  Vict.   o.    88,      tutes,  821--885. 
a.  20.     See   anU,    pp.   114—119;         (/>)  Seeajii«,  p.  177. 
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convey.     The  operation  of  such  a  statutory  power  is 

therefore  different  from  that  of  a  power  to  appoint  the 

tise  of  land,  which  takes  effect  under  the  Statute  of 

Uses.     So  that  if  land  be  conveyed  under  a  statutory 

power  to  A.  and  his  heirs  to  the  use  of  B.  and  his  heirs, 

B.,  not  A.,  will  take  the  fee  simple  at  law  (q).     Another  Declaration 

example  of  estates  arising  by  force  of  statute  upon  the  Tn  fuSfre*"** 

execution  of  a  statutory  authority  is  afforded  by  the  *™8t«e8. 

effect  of  a  declaration   made  by  a  person  appointing 

new  trustees  under  the  Conveyancing  Act  of  1881,  that 

the  estate  in  any  land,  which  is  subject  to  the  trust, 

shall  vest  in  the  persons  who  will  thenceforward  be 

the  trustees  (r). 

(q)  AtUe,    pp.    166.    852;    Sug.  {r)See  anU,  p.  182;   Williams's 

Pow.  45, 146, 196—198,  8th  ed.  ConyeyaDoing  Statutes,   181—184. 
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CHAPTER  IV. 


OP  REMOTENESS  OP  LIMITATION. 


LimiUtionB 
may  be  void 
for' remote- 
ness. 


Perpetuitj. 


Thb  limitation  of  estates  to  arise  at  a  future  time  by 
way  of  shifting  use  or  executory  devise  must  conform 
to  the  requirements  of  a  rule,  known  as  the  rule  against 
perpetuities;  or  else  it  will  be  void  for  remoteness. 
This  rule  is  founded  on  a  general  principle  of  policy 
guiding  the  judges,  that  all  contrivances  shall  be  void, 
which  tend  to  create  a  perpetuity,  or  to  place  property 
for  ever  out  of  reach  of  the  exercise  of  the  power  of 
alienation  {a).  This  principle  appears  to  have  been 
first  applied  after  it  had  become  well  settled  that  an 
estate  tail  might  be  barred  by  a  common  recovery,  as  a 
reason  for  holding  that  any  contrivance  to  restrain  a 
tenant  in  tail  from  suffering  a  recovery  shall  be  of  no 
effect  (h).  When  the  law  came  to  recognize  as  valid 
the  limitation  of  estates  in  remainder  to  unborn  children, 
and  further  to  admit  the  creation  of  future  estates  by 
way  of  shifting  use  and  executory  devise  (c),  it  was 
seen  that  such  devices,  unless  restrained  within  due 
bounds,  might  pave  the  way  to  perpetual  settlement  of 
land ;  and  the  same  principle  of  policy  was  again 
invoked  (d).  In  the  case  of  future  estates  to  arise  by 
way  of  shifting  use  and  executory  devise,  these  due 
bounds  were  gradually  settled  by  successive  decisions. 


(a)  Nottingham^  C,  Howard  ▼. 
Duke  of  Norfolk^  2  Swaust.  454, 
460;  8  Cha.  Ca.  17,  20,  26,  81— 
86;  2  P.  W.  688;  London  db 
South  Western  Bailway  Co.  ▼. 
Gomm,  20  Ch.  D.  562. 

(b)  1  Rep.  84  a,  88  a,  181  b ;  6 
Rep.  40  a;    10  Rep.  42  b;    Cro. 


Jac.  696—698;  anU^  p.  98,  and 
note  (o). 

{e)  Ante,  pp.  825—828,  846, 
867—369. 

(<i)  See  Cro.  Jao.  690—598;  ft 
Swanst.  460— 468  ;  8  Ch.  Ca.  17, 
20,  25,  81—86;  12  Mod.  287. 
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Such  estates  were  allowed  to  take  effect,  at  first,  within 
the  compass  of  an  existing  life  {e);  then  within  a 
reasatuMe  time  after  {/).  This  reasonable  time  after 
an  existing  life  was  next  extended  to  the  period  of  the 
minority  of  an  infant  actually  entitled  under  the  instru- 
ment, by  which  the  executory  estate  was  conferred  {g). 
After  this,  it  was  held  that  any  number  of  existing  lives 
might  be  taken  (A).  Finally,  it  was  settled  that  the 
time  allowed  after  the  duration  of  existing  lives  should 
be  a  term  of  twenty-one  years,  independently  of  the 
minority  of  any  person,  whether  entitled  or  not ;  with 
the  possible  addition  of  the  period  of  gestation,  but 
only  where  the  gestation  actually  exists  (i). 

The  rule  so  settled  is  what  is  generally  called  ''the  The  Rule 
rule  against  perpetuities  ;*'  and  it  will  be  convenient  plJ^^tuities. 
80  to  refer  to  it.     It  requires  every  future  estate  limited 
to  arise  by  way  of  shifting  use  or  executory  devise  to 
be  such  as  must  necessarily  arise  within  the  compass  of 
existing  lives  and   twenty-one*  years  after,   with  the 
possible  addition  of  the  period  of  gestation,  in  the  case 
of  some  person  entitled  being  a  posthumous  child.   But 
if  no  lives  are  fixed  on,  then  the  term  of  twenty-one 
years  only  is  allowed  (i).     And  every  execntory  estate, 
which  might,  in  any  event,   transgress  the  limits   so 
fixed,  will  from  its  commencement  be  absolutely  void. 
For  instance,  a  gift  by  way  of  shifting  use  or  execntory  Example, 
devise  to  the  first  son  of  A.,  a  bachelor,  who  shall  attain 
the  age  of  twenty-four  years,  is  void  for  remoteness  (Z). 


U)  Eoward  ▼.  Dulfoj  Norfolk^ 
8  Ch.  Ca.  14  ;     2  Swanst.  454. 

(/)  ilarh9  V.  MarhSy  10  Mod. 
419. 

(jj)  SUphew  ▼.  SUpKeMy  Ga.  t. 
TalD    228. 

(A)'  TheUtuon  v.  Woodford,  4 
Ves.  227;  11  Ves.  112. 

(**)  0ad4U  V.  Bilmer,  7  Bligh, 
N.  S.  202. 

(k)  LewiB  on  Perpetuities,  172; 


1  Jarm.  Wills,  258,  4th  ed. 

(D  Newman  v.  Newman^  10 
Sim.  61;  OHffUh  v.  Blunt,  4 
Beav.  248;  1  Jarm.  Wills,  268, 
264,  4th  ed.  In  the  case  of  an 
executory  ^ift  by  will,  however, 
the  time  within  which  the  estate 

?:iven  must  arise,  is  computed 
rom  the  death  of  the  testator,  to 
whom  knowledge  of  the  circum- 
stances then  existing  is  imputed. 
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Exception 
where  pre- 
ceded bjr  an 
estate  tail. 


For  if  A.  were  to  die,  leaving  a  son  a  few  monthn  old, 
the  estate  of  the  son  would  arise,  under  such  a  gift,  at 
a  time  exceeding  the  period  of  twenty-one  years  from 
the  expiration  of  the  life  of  A.,  which,  in  this  case,  is 
the  life  fixed  on.  But  a  gift  to  the  first  son  of  A.  who 
shall  attain  the  age  of  twenty-one  years  will  be  valid, 
as  necessarily  falling  within  the  allowed  period.  When 
a  gift  is  infected  with  the  vice  of  its  possibly  exceeding 
the  prescribed  limit,  it  is  at  once  and  altogether  void 
both  at  law  and  in  equity.  And  even  if,  in  its  actual 
event,  it  should  fall  greatly  within  such  limit,  yet  it  is 
still  as  absolutely  void  as  if  the  event  had  occurred 
which  would  have  taken  it  beyond  the  boundary. 
If,  however,  the  executory  limitation  should  be  in 
defeasance  of,  or  immediately  preceded  by,  an  estate 
tail,  then,  as  the  estate  tail  and  all  subsequent  estates 
may  be  barred  by  the  tenant  in  tail,  the  remoteness  of 
the  event  on  which  the  executory  limitation  is  to  arise 
will  not  affect  its  validity  (m). 


Executory  Executory  limitations  contained  in  instruments  corn- 

take  effect  on  ing  into  operation  after  the  year  1882  are  subject  to  a 
Jj2„"®**'  further  restriction  imposed  by  the  Conveyancing  Act, 
1882  (n) ;  in  which  it  is  enacted  that,  where  there  is  a 
person  entitled  to  land  for  an  estate  in  fee,  or  for  a 
term  of  years  absolute  or  determinable  on  life,  or  for 
a  term  of  life,  with  an  executory  limitation  over  on  de- 


So  that  a  gift,  which  would  hare 
been  void,  if  the  testator  had 
died  immediatelj  after  making 
his  will,  may  be  valid  at  hia 
death.  Thus  in  the  example 
given  in  the  text,  if  the  gift  were 
made  by  will,  and  A.  were  to  die 
before  the  testator,  leaving  a  son, 
it  would  be  valid;  for  the  person 
to  take  would  have  been  ascer- 
tained at  the  testator's  death,  and 
the  estate  given  to  him  must  in 
such  case  necessarily  arise  within 
a  life  in  being,  viz.  his  own. 
And  the  gift  would  also  be  valid, 


if  a  son  of  A.  bad  attained 
twenty-four  before  the  testator's 
death,  though  A.  survived  the 
testator  ;  1  Jarm.  Wills.  254,  4th 
ed. ;  Pieken  v.  MaUhewty  10  Gh. 
D.  264. 

(m)  Butler's  note  (h)  to  Feame, 
Cont.  Rem.  662;  Lewis  on  Per- 
petuities, 669.  See  ante,  p.  845, 
n .  (6) ;  Htaaman  v.  Ptarae^  L.  rL 
7Ch.  275. 

(n)  SUt.  45  A  46  Vict.  c.  89, 
8.  10.  See  Williams's  Convey- 
ancing Statutes,  268. 


OF  REMOTENESS  OF  LIMITATION.  377 

fault  or  failure  of  all  or  any  of  his  issue,  whether  within 
or  at  any  specified  period  of  time  or  not,  that  executory 
limitation  shall  be  or  become  void  and  incapable  of 
taking  effect,  if  and  as  soon  as  there  is  living  any  issue, 
who  has  attained  the  age  of  twenty-one  years,  of  the 
class  on  default  or  failure  whereof  the  limitation  over 
was  to  take  effect. 

In  additition  to  these  limits,  a  restriction  is  imposed  Restriction  on 

'  1        accnmulation. 

by  an  Act  of  George  III.  {o)y  on  attempts  to  accumulate 
the  income  of  property  for  the  benefit  of  some  future 
owner.  This  act  was  occasioned  by  the  extraordinary 
will  of  Mr.  Thellusson,  who  directed  the  income  of  his  Mr.  TheiiuB- 
property  to  be  accumulated  during  the  lives  of  all  his 
children,  grandchildren  and  great  grandchildren  who 
were  living  at  the  tims  of  his  deaths  for  the  benefit 
of  some  future  descendants  to  be  living  at  the  decease 
of  the  survivor  {p) ;  thus  keeping  strictly  within  the 
rule  which  allowed  any  number  of  existing  lives  to  be 
taken  as  the  period  for  an  executory  interest.  To  pre- 
vent the  repetition  of  such  a  cruel  absurdity,  the  Act^«*-  8»^ 
forbids  the  accumulation  of  income  for  any  longer  term  c.  98. 
than  the  life  of  the  grantor  or  settlor,  or  twenty-one 
years  from  the  death  of  any  such  grantor,  settlor, 
devisor  or  testator,  or  during  the  minority  of  any 
person  living,  or  in  ventre  aa  mere  at  the  death  of  the 
grantor,  devisor  or  testator,  or  during  the  minority  only 
of  any  person  who,  under  the  settlement  or  will,  would 
for  the  time  being,  if  of  full  age,  be  entitled  to  the 
income  directed  so  to  be  accumulated  (q).  But  the  Act 
does  not  extend  (r)  to  any  provision  for  payment  of 
debts,  or  for  raising  portions  for  children  (*),  or  to  any 

(0)  Stat.    89    &    40    Geo.     III.  N.  S.  288. 

c.  98;   Fearne,    Cont.   Rem.   588,  (r)  Sect.  8. 

n.  (x).  (.8)  See    Bal/ord    ▼.    Staiiu,    18 

(p)  4  Ves.  227;    Fearne,   Cont.  Sim.  488,  496;     Bacon  v.  ProcUr^ 

Bam.  486,  note.  Turn,    k   Russ.    81  ;    BaUman  ▼. 

(^   WiUon   ▼.    WiUony  1  Sim.,  Hodginn,  10  Bear.  426 ;  Barring' 
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directioD  tonching  the  produce  of  timber  or  wood.  Nor 
does  it  apply  to  a  truBt  to  expend  part  of  the  income  of 
a  landed  estate  in  maintaining  the  property  in  good 
repair  {t).  Any  direction  to  accamnlate  income,  which 
may  exceed  the  period  thoa  allowed,  is  valid  to  the 
extent  of  the  time  allowed  by  the  Act,  but  void  so  far 
as  this  time  may  be  exceeded  {u).  And  if  the  direction 
to  accamnlate  should  exceed  the  limits  allowed  by  law 
for  the  execution  of  executory  interests,  it  will  be  void 
altogether,  independently  of  the  above  Act  (x). 


Bales  for 
creatioD  of 
contingent 
remainders. 

Rule  1. 


Let  ns  now  return  to  the  rales  governing  the  creation 
of  contingent  remainders.  We  have  considered  the 
first  of  these,  that  the  freehold  roust  never  be  without 
an  owner,  or  that  every  contingent  remainder  must  be 
supported  by  a  particular  estate  of  freehold  (y).  And  it 
will  be  remembered  that,  in  consequence  of  this  rale, 
every  contingent  remainder  must  vest  during  the  con- 
tinuance or  immediately  on  the  termination  of  the  par- 
ticular estate,  or  it  will  fail  altogether  (z).  Also,  that  an 
Act  of  1877  now  saves  from  this  consequence  of  the  rule 
every  contingent  remainder  created  after  the  Act,  which 
would  have  been  valid  if  originally  created  as  a  shifting 
use  or  executory  devise  (a).  We  have  now  seen,  how- 
ever, that  for  a  limitation  to  be  valid  as  a  shifting  use 
or  executory  devise,  it  must  conform  to  the  rule  against 
perpetuities  (J).  No  contingent  remainder  will  there- 
fore be  preserved  by  this  Act,  unless  it  be  such  as  must 
necessarily  vest  within  the  duration  of  existing  lives 


tan  Y.  Liddell,  2  Be  Gez.  M.  k  G. 
480 ;  Edwards  v.  Tuck,  8  Be  Gex, 
M.  k  G.  40. 

(0  Fine  V.  HaUigh,  1891,  2 
Ch.  18. 

(u)  1  Jarm.  Wills,  806,  4tb  ed. 
Bee  Jie  Lady  RouhftCa  Trust,  16 
Sim.  891;  Ralph  v.  Carrick,  6 
Ch.  D.  984.  997,  9»8. 

(x)  Lord  ISoutJiamptan  v.  Mar- 
quis of  Hertford^  2  Yes.  &  Bea.  64; 


Kir  V.  Lord  Dungannon,  1  Dr.  k 
War.  509 ;  OurUs  ▼.  Lubin,  5  Beav. 
147  ,  Broughion  ▼.  Janus^  1  GoIL 
26;  Scarisbrick  ▼.  SkslmersdaU, 
17  Sim.  187 ;  Turvin  v.  yewcoms, 
SKay  A  J.  16. 

(y)  AnUf  p.  380. 

(«)  Ante,  p.  882. 

(a)  Ante,  p.  888. 

(b)  AnU,  p  875. 
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and  twenty-one  years  after.  Thus,  if  land  be  granted 
after  1877  to  A.,  a  bachelor,  for  life,  and  after  his  death 
to  his  first  son,  who  shall  attain  the  age  of 'twenty-four 
years,  the  gift  to  A.'s  son  is  good  as  a  contingent 
remainder,  and  may  take  effect  if  a  son  of  A.  attain 
twenty-four  in  A.'s  lifetime  (c).  But  if  A.  die  before 
any  son  of  his  attain  twenty-four,  the  contingent  re- 
mainder to  A.'s  son  will  fail  altouether,  by  the  common 
law  rule,  as  not  having  vested  before  or  at  the  termina« 
tion  of  the  particular  estate.  And  it  will  not  be  saved 
by  the  Act  of  1877  {d) ;  because,  as  we  have  seen  (^), 
it  would  not  have  been  valid,  if  originally  created  as 
a  shifting  use  or  executory  devise. 

The  liability  of  contingent  remainders  to  be  destroyed  Perpetuity 
by  the  act  of  the  tenant,  on  whose  particular  estate  ^on|i®g"f  ^' 
they  depended,  was  a  great  safeguard  against  the '®™**^*><*«"' 
creation  of  a  perpetuity  (f).  But  if  there  had  been  no 
check  but  this,  a  perpetual  settlement  might  possibly 
have  been  made,  after  the  introduction  of  trustees  to 
preserve  contingent  remainders  (y),  by  giving  life  estates 
successively  in  remainder  to  successive  generations  of 
children.  But  it  seems  to  have  been  understood  by 
those  concerned  in  drawing  settlements  of  land  in  the 
modern  form  generally  adopted  after  the  Restoration  (A), 
that  estates  given  to  unborn  children  should  be  con- 
fined to  such  as  must  be  ascertained  within  the  compass 
of  existing  lives  (i).  For  the  conveyancing  practice 
established  with  regard  to  such  settletnents  was  (as  it 
still  is)  to  limit  the  land  to  an  intended  husband,  or 
eldest  son  coming  of  age,  for  life,  with  remainder  to  his 
unborn  sons  successively  in  tail  (k).  And  attempts  to 
confer  successive  life  estates  on  successive  generations 

(e)  Ante.  p.  882.  (a)  Ante,  p.  842. 

{^d)  Ante,  p.  888.  (A)  Ante,  p.  108. 

le)  Ante,  p.  875.  (i)  Ante,  p.  875. 

(/)  Ante,   pp.   888,  874;  see  1         ik)  See  toe  books  cited  in  note 
Rep.  120,  181  b.  (»)  to  p.  118,  ante. 
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of  unborn  children  were  held  to  violate  the  principle  of 
policy  mentioned  above  {I).  After  a  time,  the  restraint 
imposed  on  'the  creation  of  snecessive  contingent  re- 
mainders came  to  be  geuerallj  defined  in  a  sort  of  work- 
ing rule  adopted  by  conveyancers  and  quoted  by  judges, 
that  an  estate  given  to  an  unborn  person  for  life  cannot 
be  followed  by  any  estate  to  any  child  of  such  unborn 
person.  And  it  was  allowed  on  all  hands  that,  if  snch  a 
limitation  were  made,  the  estate  given  to  the  child  of  the 
unborn  person  would  be  void  (m).  The  reason  assigned 
for  this,  however,  was  not  always  the  same ;  for  the  origin 
of  the  rule  was  attributed  sometimes  to  the  general  policy 
of  the  law  restraining  attempts  to  create  a  perpetuity, 
sometimes  to  the  old  doctrine  wliich  prohibited  double 
possibilities  (n).  This  rule  gained  authority  from  general 
use  (o).  After  the  period  allowed  for  the  creation  of 
executory  interests  had  been  extended  to  an  independent 
term  of  twenty-one  years  after  the  duration  of  existing 
lives  (^),  it  was  much  debated,  whether  the  rule  so 
applied  to  contingent  remainders  should  or  should  not 
be  considered  as  merely  an  instance  of  the  settled  rule 
against  perpetuities  (^).  But  limitations  likely  to  raise 
this  question  were  eschewed  in  practice  {r).  The  point 
first  came  before  the  Court  in  1889,  when  the  judges 
were  apparently  not  inclined  to  sanction  any  possible 


(l)  AnUf  p.  874;  HumbtrsUm 
V.  Hvmhertton,  1  P.  W.  882;  1 
Atk.  698;  Seaward  v.  Willoch, 
5  East,  198,  205. 

{m)  Duhe  of  Marlborough  v. 
Earl  Qodolphin,  1  EdeD,  415, 
416;  2  Cases  and  Opinions,  482 
—441;  Hay  v.  Earl  of  Coventry^ 
8  T.  R.  86;  Bradenell  v.  Elwea, 
1  East,  452;  Fearne's  Posthuma, 
215  ;  Fearne,  Coot.  Rem.  502, 
665,  Butl.  note;  2  Prest.  Abst. 
114;  Sug.  Pow.  898,  8th  ed. 

in)  AnUy  pp.  884,  885;  Fearne, 
Gont.  Rem.  251,  n.,  502, 565,  n.;  Co. 
Litt.  371  b,  n.  (1),  vii.  2;  Vaixey, 
Law  Quarterly  Review,'  vi.  419. 
Historically,    toe  former  explana- 


tion seems  to  be  the  correct  one; 
Gray,  Rule  against  Perpetuities 
(Boston,  1886;,  pp.  185,  187,  189, 
140,  206—208. 

(o)  Cole  V.  Sewell^  2  H.  L.  C. 
186;  Moriyptnny  v.  Dering,  2  De 
O.  M.  A  O.  145,  170 ;  Sugden  on 
Property,  120;  Sugdeo  on  the 
Real  Property  Statutes,  p.  285, 
n.  (a),  1st  ed.,  274,  n.  (a),  2nd 
ed.;  1  Jarm.  Wills,  221,  Ist  ed., 
251,  4th  ed.  ;  Williams  on  Real 
Property,  212,  Isted.,  276,  ISthed. 

(p)  Ante,  p.  876. 

(q)  See  Appendix  E.,  and  the 
editor's  note  thereto. 

(r)  Davidson,  Prec.  Conv. 
vol.  iii.  pp.  386—838,  8rd  ed. 


OF  REMOTENESS  OF  LIMITATION.  33X 

extension  of  the  time  of  settlement  for  the  sake  of  in 
trodncing  a  uniform  rule.  Accordingly,  the  working 
rule  of  conveyancers  was  declared  to  be  an  independent 
rule  of  law ;  and  a  remainder  limited  to  the  child  of 
an  unborn  person,  after  a  life  estate  to  the  unborn 
parent,  was  held  to  be  void,  notwithstanding  that  the 
gift  in  remainder  had  been  expressly  confined  to  such 
child  of  the  unborn  parent  as  should  be  bom  within  the 
compass  of  lives  existing  at  the  time  of  the  gift  («).  -  • 

The  creation  of  contingent  remainders  of  legal  estates  ^"*®  * 
is  therefore  subject  to  the  rule,  that  an  estate  cannot 
be  well  limited,  in  remainder  after  an  estate  given  to  an 
unborn  person  for  life,  to  any  child  of  such  unborn  person. 

The  above  rule  is,  however,  subject  to  some  modifica-  Cyprh 
tion,  when  the  gift  is  made  by  will.  For  in  the  case  of 
a  gift  hy  will  to  the  unborn  son  of  some  living  person 
for  his  life,  and  after  the  decease  of  such  unborn 
son,  to  his  sons  in  tail,  the  Courts  of  law  have  been  so 
indulgent  to  the  ignorance  of  testators,  that  they  have 
endeavoured  to  carry  the  intention  of  the  testator  into 
effect,  as  nearly  as  can  possibly  be  done^  without  in- 
fringing the  rule  of  law,  which  makes  such  a  remainder 
void.  Accordingly,  they  take  the  liberty  of  altering  his 
will  to  what  they  presume  he  would  have  done  had  he 
been  acquainted  with  the  rule  which  prohibits  the  son  of 
any  unborn  son  from  being,  in  such  circumstances,  the 
object  of  a  gift.  This,  in  law  French,  is  called  the 
cy-pris  doctrine  {t).  From  what  has  already  been 
said,  it  will  be  apparent  that  the  utmost  that  can  ^be 
legally  accomplished  towards  securing  an  estate  in  a 
family  is  to  give  to  the  unborn  sons  of  a  living  person 
estates  in  tail :  such  estates,  if  not  barred,  will  descend 

{$)   WhUby  V.  MUehdly  42  Oh.  4th    ed.;     Fanderplank   v.    Einff, 

D.   494;  44  Ch.    D.    85;  see  Law  8  Hare,   1:  Monvpenny  v.   Dering^ 

Quarterly  Review,  ^u^lOetseq,  16   Mee.    k  Wels.  418;    Hampton 

(0    FearDe,    Cont.     Rem.    204,  t.  ^o^a»,  6  Ch.  DW.  188. 
note;    1    Jarman  on    Wills,    298, 
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on  the  next  generation ;  but  the  risk  of  the  entails 
being  barred,  cannot  bj  any  means  be  prevented.  The 
Conrts,  therefore,  when  thej  meet  with  each  a  disposi- 
tion as  above  described,  instead  of  confining  the  nnbom 
son  of  the  living  person  to  the  mere  life  estate  given 
him  by  the  terms  of  the  will,  and  annulling  the  subse- 
qnent  limitations  to  his  offspring,  give  to  such  son  an 
estate  in  tail,  so  as  to  afford  to  his  issne  a  chance  of 
inheriting  should  the  entail  remain  unbarred.  But  this 
doctrine,  being  rather  a  stretch  of  judicial  authority,  is 
only  applied  where  the  estates  given  by  the  will  to  the 
children  of  the  nnbom  child  are  estates  in  tail,  and  not 
where  they  are  estates  for  life  {u\  or  in  fee  simple  (x). 
If,  however,  the  estate  be  in  tail,  the  rule  equally 
applies,  whether  the  estates  tail  be  given  to  the  eons 
successively  according  to  seniority,  or  to  all  the  children 
equally  as  tenants  in  common  (y). 

Boles.  But  in  the  same  year,  in  which  the  second  rule  here 

given  was  established  as  law,  a  case  occurred  for  which 
the  above  rules  were  insufficient  to  provide.  Accordingly, 
the  policy  of  the  law  restraining  every  contrivance  to 
create  a  perpetuity  {2)  was  again  invoked;  and  the 
limitation  of  successive  contingent  remainders  was  de- 
clared to  be  subject  to  a  further  rule,  which  appears  to 
be  this : — that  a  contingent  remainder  limited  to  take 
effect  after  a  contingent  remainder  will  be  void,  unless 
it  must  necessarily  vest  within  the  period  allowed  by 
the  rule  against  perpetuities  (a).  Thus,  if  land  be  limited 
to  A.,  a  bachelor,  for  life,  and  after  his  death  to  his  first 
son  for  life,  and  after  the  son's  death,   to  A.'s  eldest 

(v)  Seaward  Y.  Wiliock,  5  East,  (^)PiUy.  Jaek$oi^  8  Bro.  G.  G. 

198.      See,    however,    per     Rolt,  61;  Vanderplanky.Jtin^,ZUuef\, 

L.  J.,  in   Fordfrook  v.   Fonhrooky  \z)  AnU^p.  874. 

L.  R.,8Gh.  98,  99;  andper  Jessel,  (a)    ^«  AwjL  48  Ch.    D.    246. 

If.   R.,    in   Hampton   v.    Bolman,  See  1  Jarm.    Wills,   281,   4th   ed. 

5Gh.  Div.  188,  i98.  All  limitations  ulterior  to  a  void 

(x)  Bristow  V.  Warde,  2  Ves.  jun.  remainder   are,    as    a  rule,    also 

88<H  HaU  Y.  iW,  25  Beav.  885.  Toid;  ib,  288—288. 
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daughter  who  shall  tJien  be  living ;  here  the  contingent 
remainder  to  A.'8  eldest  daughter  living  at  his  son's 
death  will  be  void ;  because  it  could  not  vest  till  the 
son's  death,  which  might  obviously  occur  more  than 
twenty-one  years  after  the  death  of  A.  This  rule,  how- 
ever, is  subject  to  the  proviso,  that  it  shall  not  apply  to 
the  case  of  a  contingent  remainder  limited  to  take 
effect  on  the  termination  of  an  estate  tail  originally 
limited  as  a  contingent  remainder ;  for  in  this  case  the 
latter  remainder  may  be  defeated  by  barring  the  entail ; 
it  does  not  therefore  tend  to  tie  up  property  beyond  all 
power  of  alienation  (J). 

Contingent  remainders  of  trust  estates  (c)  are  void  Contingent 
if  they  are  limited,  so  that  they  may  exceed  the  limit  of  tnist 
prescribed  by  law  to  the  creation  of  executory  in-®"***®'* 
terests  {d).  Thus,  if  land  be  conveyed  unto  and  to  the 
use  of  trustees  and  their  heirs,  upon  trust  for  A.  for  life, 
and  after  his  decease  for  such  son  of  A.  as  shall  first 
attain  the  age  of  twenty-four  years,  the  limitation  to 
the  son  of  A.  is  void  for  remoteness  {e).  The  reason  for 
this  distinction  between  legal  and  equitable  estates  is, 
that,  in  the  case  of  the  latter,  the  freehold  is  in  the 
trustees,  and  the  rule  of  law,  that  a  contingent  re- 
mainder would  fail  if  it  did  not  vest  before  or  at  the 
termination  of  the  particular  estate,  cannot  apply  {f). 
And  equity,  in  giving  effect  to  contingent  remainders  of 
trust  estates,  has  held  them  to  be  subject  to  the  rules  as 
to  remoteness,  which  apply  to  executory  interests. 

It  thus  appears  that  the  general  principle  of  legal 
policy,  forbidding  all  such  limitations  as  tend  to  create 
a  perpetuity,  has  been  applied  to  contingent  remainders 

(h)  NieoUt    T.   Sheffield,    2  Bro.         {e)  AnU,  p.  848. 
C.  C.  215 :  PhiOips  v.   DeaHny   1         {d)  Ahbits  t.  Bumw,  17  Ch.  D. 

H.   A   S.  744;    (&U  \.   Swell,    2  211. 
Conn,   k    Laws.    844;    4   Dru.    &         («)  Ante,  p.  875. 
War.  1:  2  H.   L.   C.  186;   Sugd.  (/)  Ante,  p,  Ui, 

Law  of  rropertj,  120. 
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as  well  as  execatory  interests.  But  when  we  inqnire, 
what  limitations  in  particalar  are  held  to  create  a  per- 
petoit  J,  we  find  that  the  law  has  answered  the  question 
in  one  way  as  r^ards  contingent  remainders  of  legal 
estates,  and  in  another  as  regards  executory  interests 
and  contingent  remainders  of  equitable  estates:  the 
result  is  that  the  subject  of  remoteness  of  limitation  is 
particularly  distinguished  by  what  the  Bomans  termed 
ifieUgdntia  juris.  This  is,  no  doubt,  deplorable ;  but, 
as  has  been  already  pointed  out  {g)j  we  must  take  the 
law  as  we  find  it. 


Estates  nnder      Where  powers  of  appointment  are  ffiven  in  favour  of 

spdoial  power  ,  ,  * 

take  effect  particular  objects,  as  the  appointor's  children  (A),  the 
been  iDsuied  estates  which  arise  from  the  exercise  of  the  power  take 
tlemeii?^  eflfect  precisely  as  if  such  estates  had  been  inserted  in 
the  settlement,  by  which  the  power  was  given.  Each 
estate,  as  it  arises  under  the  ])ower,  takes  its  place  in 
the  settlement  in  the  same  manner  as  it  would  have 
done  had  it  been  originally  limited  to  the  appointee, 
without  the  intervention  of  any  power ;  and,  if  it  would 
have  been  void  for  remoteness  in  the  original  settle- 
ment, it  will  be  equally  invalid  as  the  offspring  of  the 
power  (i). 

Succession  Before  leaving  the  subject  of  Settlements,  it  may  be 

mentioned  that  by  the  Succession  Duty  Act,  1853  (i), 
every  past  or  future  disposition  of  property,  by  reason 
whereof  any  person  has  or  shall  become  beneficially 
entitled  to  any  property  or  the  income  thereof  upon  the 

(a)  Ante,  p  4,  n.  (i).  AUamey- General    v.   SiUkorpe^    8 

(A)  Jn^,  p.  865.  U.    A    N.    424:    Attorney- General 

{%)  Co.   Litt.  271   b.  n.  (1),  vii.  r.    Lord    Braybrooke,  5  H.    AN. 

2;    WhU^  V.  MiUhell,  42  Ch.   D.  488;    9    H.    L.  C.    150;    AUomey- 

494;  44Cb.  D.  86.  General   v.    Ftoyer,    9    H.    L.    G. 

ik)  Stat   16  A  17  Vict.    c.   51,  477:  AUomey- General  v.   Smythe, 

8.    2;      see    Wileox    t.    Smith,  4  9  H.    L.    Gas.    498;    Chariton   y. 

Drew.    40:      Attorney- General    ▼.  Attorney- General,    4    App.     Gas. 

Lord  Middleion,   8  H.   A  N.  125  ;  427. 
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death  of  any  porsoii  dying  after  the  19th  of  May,  1853, 

either  immediately  or  after  any  interval,  either  certainly 

or  contingently,  and  either  originally  or  by  way  of  sub- 

Btitntive  limitation,  is  deemed  to  confer  on  the  person 

so  entitled  a  ^^  succession  ;"  in  respect  of  which  he  is 

charged  with  duty  payable  on  his  becoming  entitled  in 

possession  (Z).     So  that ' '  successions  "  chargeable  with 

duty  may  arise  on  the  death,  after  the  Act,  of  a  tenant 

for  life  under  any  settlement  made  before  or  after  the 

Act.     In  such  cases  the  rate  of  duty  is  determined  by 

the  relationship  between  the  successor  and  the  settlor. 

Such  successions  may  also  be  chargeable   with  estate  Estate  datj. 

duty  {m).     The  nature  of  succession  duty  in  the  ease 

of  a   succession    to  real  property  has    been   already 

explained  (n). 

(l)  SecU.  10,  20.  (n)  Anie,  p.  241. 

(m)  AfUe^  p.  242. 
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CHAPTER  V. 


a 


itameDis. 


OF  HEREDITAMENTS  PURELY  INCORPOREAL. 

We  now  come  to  the  consideration  of  incorporeal 
hereditaments,  usually  so  called,  which,  unlike  a  rever- 
sion, a  remainder,  or  an  executory  interest,  are  ever  of 
an  incorporeal  nature,  and  never  assume  a  corporeal 
Three  kinds  of  shape.  Of  these  purely  incorporeal  hereditaments 
poreaihere^'  there  are  three  kinds,  namely,  first,  such  as  are  appen- 
dant to  corporeal  hereditaments ;  secondly,  such  as  are 
appurtenant  /  both  of  which  kinds  of  incorporeal  here- 
ditaments are  transferred  simply  by  the  conveyance,  by 
whatsoever  means,  of  the  corporeal  hereditaments  to 
which  they  may  belong;  and  thirdly,  such  as  are  in 
gross,  or  exist  as  separate  and  independent  subjects  of 
property,  and  which  are  accordingly  said  to  lie  in  grant, 
and  have  always  required  a  deed  for  their  transfer  (a). 
But  almost  all  purely  incorporeal  hereditaments  may 
exist  in  both  the  above  modes,  being  at  one  time 
appendant  or  appurtenant  to  corporeal  property,  and 
at  another  time  separate  and  distinct  from  it. 


A  BeigDorj. 


1.  Of  incorporeal  hereditaments  which  are  appendant 
to  such  as  are  corporeal,  the  first  we  shall  consider  is  a 
seignory  or  lordship.  In  a  previous  part  of  our  work  (ft), 
we  have  noticed  the  origin  of  manors.  Of  such  of  the 
lands  belonging  to  a  manor  as  the  lord  granted  out  in 
fee  simple  to  his  free  tenants,  nothing  remained  to  him 
but  his  seignory  or  lordship.  By  the  grant  of  an  estate 
in  fee  simple,  he  necessarily  parted  with  the  possession. 


(a)  AnUf  p.  81. 


(h)  AnU,  p.  41. 
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Thenceforth  his  interest,  accordingly,  became  incorporeal 
in  its  nature.  But  he  had  no  reversion  ;  for  no  rever- 
sion can  remain,  as  we  have  already  seen  {c),  after  an 
estate  in  fee  simple.  The  grantee,  however,  became 
his  tenant,  did  to  him  fealty,  and  paid  to  him  his  rent- 
service,  if  any  were  agreed  for.  This  simply  having  a 
free  tenant  in  fee  simple  was  called  a  seignory.  To 
this  seignory  the  rent  and  fealty  were  incident,  and  the 
seignory  itself  was  attached  or  appendant  to  the  manor 
of  the  lord,  who  had  made  the  grant ;  whilst  the  land 
granted  out  was  said  to  be  holden  of  the  manor.  Very 
many  grants  were  thus  made,  until  the  passing  of  the 
statute  of  Quia  emptoi^es  {d)  put  an  end  to  these 
creations  of  tenancies  in  fee  simple,  by  directing  that 
on  every  such  conveyance  the  feofEee  should  hold  of  the 
same  immediate  lord  as  his  feoffor  held  before  (e).  But 
such  tenancies  in  fee  simple  as  were  then  already  sub- 
sisting were  left  im touched,  and  they  still  remain  in  all 
cases  in  which  freehold  lands  are  holden  of  any  manor. 
The  incidents  of  such  a  tenancy,  so  far  as  respects  the 
tenant,  have  been  explained  in  the  chapter  on  free 
tennre.  The  correlative  rights  belonging  to  the  lord 
form  the  incidents  of  his  seignory.  The  seignory,  with 
all  its  incidents,  is  an  appendage  to  the  manor  of  the 
lord,  and  a  conveyance  of  the  manor  simply,  without 
mentioning  its  appendant  seignories,  will  accordingly 
comprise  the  seignories,  together  with  all  rents  incident 
to  them  (y*).  In  ancient  times  it  was  necessary  that  Attornment. 
the  tenants  should  attorn  to  the  feoffee  of  the  manor, 
before  the  rents  and  services  conld  effectually  pass  to 
him  {g).  For,  in  this  respect,  the  owner  of  a  seignory 
was  in  the  same  position  as  the  owner  of  a  reversion  (A). 
But  the  same  statute  (^)  which  abolished  attornment  in 

(c)  Antt,  p.  816.  {g)  Co.  Lilt.  810  b. 

{d)  1«  Edw.  I.  c.  1,  (A)  AnU,  p.  810. 

{€)  AnU,  pp.  88,  69.  (i)  Stat.  4  A  5  Anne,  c.  3  (c,  16 

(/)  Perk.  8.  116.  in  Ruff  head,  s.  9;  atUe,  p.  810. 
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the  one  case  abolished  it  also  in  the  other.     No  attoru 
ment,  therefore,  is  now  required. 


Rights  of 
common. 


Common  of 
pasture. 


Other  kinds  of  appendant  incorporeal  hereditaments 
are  rights  of  commariy  such  as  common  of  turbary^  or  a 
right  of  cntting  turf  in  another  person's  land ;  common 
of  piscary^  or  a  right  of  fishing  in  another's  water; 
and  common  of  pasture^  which  is  the  most  usual, 
being  a  right  of  depasturing  cattle  on  the  land  of 
another  {k).  Rights  of  common  owe  their  origin  to  the 
necessities  of  the  agricultural  village  communities, 
which,  as  we  have  seen  (Z),  were  spread  over  England 
at  the  time  of  the  Norman  Conquest  (m).  It  will  be 
remembered  that  the  land  used  to  be  cultivated  upon 
the  common  field  system,  the  various  holdings  being 
composed  of  strips  of  land  lying  dispersed  among  the 
common  fields  of  the  village.  The  rights  of  common 
enjoyed  by  the  holders  of  arable  land  were  accordingly 
of  two  kinds ;  first,  to  put  in  cattle  to  range  over  the 
whole  of  a  common  field,  during  such  time  as  it  lay 
fallow ;  secondly,  to  pasture  their  cattle  on  the  waste 
lands  of  the  village.  The  holders  of  strips  in  the 
common  meadows  also  enjoyed  the  right  of  putting  in 
cattle  to  graze  over  tJie  whole,  when  not  closed  for 
raising  the  hay-crop  {n).  When  the  English  maneria 
had  been  generally  subjected  to  the  law  of  feudal 
tenure  ((?),  it  was  considered  that  the  soil  of  the  waste 
lands  of  a  manor  belonged  to  the  lord  of  the  manor, 
subject,  however,  to  the  common  rights  of  his  tenants 
to  depasture  cattle  thereon  (p).     And  after  the  free- 


\k)  For  further  information 
upon  this  subject  the  reader  is 
referred  to  the  late  author's 
Treatise  on  Rights  of  Common. 

(l)  Ante,  p.  89. 

(m)  Williams  on  Commons,  87 
ei  seq. ;  Vinogradoff,  Villainage 
in  England,  Essay  II.,  ch.  ii. 

in)    ArU6^    pp.     89,    40 ;     Vino- 


gradoff, Villainage  in  England, 
259,  260. 

(o)  AnUy  p.  41 . 

(«)  See  Bract,  fo.  227,  228; 
Williams  on  Commons,  108  et 
seq.f  150 ;  Scrutton,  Commons, 
89—41 :  Vinogradoff,  Villainage 
in  England,  271—275. 
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holders  had  become  the  most  prominent  tenants  of  a 
manor  (g\  it  was  established  as  law  that  every  free- 
holder of  ancient  arable  land  held  of  a  manor  may,  of 
common  right  (that  is,  by  the  common  law  alone, 
independently  of  grant  or  agreement)  depasture  on  the 
lord's  wastes  such  a  number  of  commonable  beasts  as 
he  can  maintain,  when  the  common  is  not  available, 
upon  his  holding  (/*).  And  this  right  was  designated 
common  appendant  {a).  The  right  of  common  pasture 
in  the  common  fields  appeal's,  properly,  to  have  been 
also  of  common  right  {t).  Owing  to  the  general  in- 
closure  of  common  lands,  which  has  been  before 
mentioned  (i«),  rights  of  common  in  common  fields  are 
now  practically  extinct.  Eights  of  common  over  wastes 
have  been  also  extinguished  in  many  cases  by  the 
inclosure  of  waste  lands  {x).  Biit  in  other  cases  they 
still  remain,  and  of  late  years  they  have  in  many 
instances  been  successfully  asserted  (y).  Any  convey- 
ance of  the  lands,  to  which  such  rights  belong,  will 
comprise  such  rights  of  common  also  (s).  The  regula- 
tion of  Metropolitan  and  other  commons  is  now  pro- 
vided for  by  statute  (a). 

Another  kind  of  appendant  incorporeal  hereditament  Advowson 
is  an  advowson   appendant  to  a  manor.     But  on  this  *^^®°  *"*• 
liead  we  shall  reserve  our  observations  till  we  speak  of 
the  now  more  frequent  subject  of  conveyance,  art  ad- 
vowson in  gross,  or  an  advowson  unappended  to  any 
thing  corporeal. 


(q)  AnUf  pp.  42,  48. 


Williams  od  Commons,  81 
€i  teq,.  108. 

(«)  liitt.  9.  184  ;  Co.  Litt. 
122  a;  5  Kep.  87,  38.  See  Ap- 
pendix F. 

{t)  Williams  on  Commons,  67 
— 69;  Vinogradoff,  Villainage  in 
England,  261,  268—271. 

iu)  Ante^  p.  59. 
x)  See  Williams  on  Commons, 
•  et  seq.;    Bcrutton,  Commons, 
Cb.  ri.,  vii. 


(y)  See  Smith  v.  Sari  Broton- 
low,  L.  R..  9  Eq.  241  ;  Warrick 
v.  Queen* B  College^  L.  K.,  10  Eq. 
105,  6  Ch.  716;  BeUs  v.  Thomp- 
ton,  L.  R.,  6  Ch.  732;  Hall  ▼. 
Byron,  6  Ch.  D.  667;  Kobertton 
V.  Hartopp,  43  Ch.  I).  484. 

{z)  Liu.  8.  183;  Co.  Litt.  121  b. 

(a)  Stats.  29  A  80  Vict.  c. 
122:  32  k  88  Vict.  c.  *107; 
39  &  40  Viot.  c.  56,  amended  by 
42  A  43  Vict.  c.  37;  Williamson 
Commons,  255  tt  ntq. 
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Strips  of  In  connection  with  the  sabject  of  commons,  it  m&j 

Aide  of  Toads,  he  mentioned  that  stripe  of  waste  laud  between  an 
inclosure  and  a  highway,  and  also  the  soil  of  the  high- 
way to  the  middle  of  the  road,  presumptively  belong  to 
the  owner  of  the  inclosure  (b).  And  a  conveyance  of 
the  inclosure  ((?),  even  by  reference  to  a  plan  which  does 
not  comprise  the  highway  (d),  will  carry  with  it  the 
soil  as  far  as  one-half  the  road.  But  if  the  strips  of 
waste  land  communicate  so  closely  to  a  common  as  in 
fact  to  form  part  of  it,  they  will  then  belong  to  the  lord 
of  the  manor,  as  the  owner  of  the  common  (e).  Where 
a  public  way  is  foundrous,  as  such  ways  frequently  were 
in  former  times,  the  public  have  by  the  common  law  a 
right  to  travel  over  the  adjoining  lands,  and  to  break 
through  the  fences  for  that  purpose  {/),  It  is  said  that 
in  former  times  the  landowners,  to  prevent  their  fences 
being  broken  and  their  crops  spoiled  when  the  roads 
were  out  of  repair,  set  back  their  hedges,  leaving  strips 
of  waste  at  the  side  of  the  road,  along  which  the  public 
might  travel  without  going  over  the  lands  under  culti- 
vation. Hence  such  strips  are  presumed  to  belong  to 
Soil  of  rirer.  the  owncrs  of  the  lands  adjoining  {g).  Where  lands 
adjoin  a  river,  the  soil  of  one-half  of  the  river  to  the 
middle  of  the  stream  is  presumed  to  belong  to  the 
owner  of  the  adjoining  lands  (A).  But  if  it  be  a  tidal 
river,  the  soil  up  to  high  water  mark  appears  presump- 
tively to  belong  to  the  Crown  (i).     The  Crown  is  also 


(b)  Doe  d.    Pring  v.   Bearsey^   7 

B.  k   C.  804;    Scoones  r.  Morrell, 
1  Beav.  251. 

(c)  Simpson  v.  Dendy^  8  C.  B., 
N.  S.  488;  see  Leigh  v.  Jack^  5 
Ex.  D.  2^*4. 

{(I)  Berridge  v.   Ward,  30  L.  J., 

C.  P.  218;  IOC.  B.,  N.  S.  400. 

(«)  Grose  v.  West,  7  Taunt.  39; 
Doe  d.  Barrett  t.  Kemp,  2  Bing. 
N.  C.  102. 

(/)  Comm.  Dig.  tit.  Chimin,  (D. 
6);  Danes  ▼.  Hawkins,  8  C.  B., 
N.  S.  848. 


(g)  Steel  v.  PrickeU,  2  Stark. 
468. 

(fi)  Hale  de  iur  maris,  cb.  1 ; 
Wishart  v.  Wylie,  2  Stuart.  Thom- 
son, Milne,  Morison  A  Kinnear's 
Scotch  Cases,  U.  L  68;  Bickdt 
V.  Morris^  L.  Rep.  1  Scotch  Ap- 
peals, 47  ;  Lord  v.  The  Cotamis- 
sioners  for  the  City  qf  Sydney,  12 
Moore's  P.  C.  Case«.  473;  mckU- 
thwail  V.  Netclay  Bridge  Co,,  83 
Ch.  D.  138.  See  Duke  of  Deron- 
shire  v.  IhUinson,  2t)  Q.  6.  D.  263. 

(i)  Hale    de   jur    maris,    ch.    4. 
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preeumptively  entitled  to  the  sea-shore  up  to  high 
water  mark  of  medium  tides  (k) :  although  grants  of 
parts  of  the  sea-shore  have  not  unfrequently  been  made  Sea-shore, 
to  subjects  (l) ;  and  such  grants  may  be  presumed  by 
proof  of  long  continued  and  uninterrupted  acts  of 
ownership  (m).  A  sudden  irruption  of  the  sea  gives 
the  Crown  no  title  to  the  lands  tlirown  under  water  (n), 
although  when  the  sea  makes  gradual  encroachments, 
the  right  of  the  owner  of  the  land  encroached  on  is  as 
gradually  transferred  to  the  Grown  (p).  And  in  the 
same  manner  when  the  sea  gradually  retires,  the  right 
of  the  Crown  is  as  gradually  transferred  to  the  owner 
of  the  land  adjoining  the  coast  (p).  But  a  sudden 
dereliction  of  the  sea  does  not  deprive  the  Crown  of  its 
title  to  the  soil  (q). 

2.  Incorporeal  hereditaments  appw'tenant  to  corpo-  Appurtenant 
real  hereditaments  are  not  very  often  met  with.     They  JJJj^gJ^JJJ"^*^, 


enU 


consist   of  such  incorporeal  hereditaments  as  are  not  *"^®  ^^^  ?*'*^"^ 

,  or  prescnp- 

naturally  and  originally  appendant  to  corporeal  here-tion. 
ditaments,  but  have  been  annexed  to  them,  either  by 
some  express  deed  of  grant  or  by  prescriptum  from 
long  enjoyment.     Rights  of  common  and  rights  of  way  Appurtenant 
or  passage  over  the  property  of  another  person  are  the  "ommo^n  and 
principal  kinds  of  incorporeal  hereditaments   usually  ^^  ^ay- 
found  appurtenant  to  lands.     When  thus  annexed,  they 
will  pass  by  a  conveyance  of  the  lands  to  which  they 
have  been  annexed,  without   mention    of  the   appur- 


p.  18;  Oannv.  The  Freefishers  oj 
WUUtahU,  11  H.  of  L.  Gas.  192. 

{k)  Attorney- General  v.  Cham- 
bers, 4  De  Gex,  M.  k  G.  206; 
The  Queen  v.  Gee,  1  £llis  k  Ellis, 
1068.  As  to  the  rights  of  a  ripa- 
rian owner  upon  a  navigable  tidal 
river,  see  Lyon  v.  Fhehmonaers* 
Co.,  1  App.  Cas.  662;  mrth 
Shore  Jiailway  Co.  v.  JHon,  14 
App.  Cas.  612. 

(0  Scratton  v.  Brown,  4  B.   A 


C.  485,  495. 

im)  The  Duke  oj  Beaufort  t. 
The  Mayor,  dec,  of  Swannea,  8 
Ex.  413;  Calmady  v.  Howe,  6 
C.  B.  861. 

in)  2  Black.  Comm.  262. 

(o)  He  Hull  and  Selby  Railway^ 
5Mee.  A  Wels.  827. 

ip)  2  Bl.  Comm.  262  :  The  King 
V.  Lord  Yarhorough,  8  B.  A  C.  91; 
5  Bing.  168. 

{q)  2  Black.  Comm  262. 


392 


OF  INCOBPOBEAL  HBBEDITAMENTS. 


Appurte- 
nance. 


teuanceB  (r) ;  although  these  words,  '^  with  the  appor- 
tenancesy"  have  been  usually  inserted  in  conveyances,  for 
the  purpose  of  distinctly  showing  an  intention  to  com- 
prise such  incorporeal  hereditaments  of  this  nature  as 
may  belong  to  the  lands.  But  if  such  rights  of  common 
or  of  way,  though  usually  enjoyed  with  the  lands,  should 
not  have  been  strictly  appurtenant  to  them,  a  convey- 
ance of  the  lands  merely,  with  their  appurtenances, 
without  mentioning  the  rights  of  common  or  way,  would 
not  have  been  sufficient  to  comprise  them  (s).  It  was^ 
therefore,  usual  in  conveyances  to  insert  at  the  end  of 
the  "  parcels,"  or  description  of  the  property,  a  number 
of  "general  words"  in  which  were  comprised,  not  only 
all  rights  of  way  and  common,  &c,  which  might  belong 
to  the  premises,  but  also  such  as  might  be  therewith 
used  or  enjoyed  {().  But  now,  by  the  Conveyancing 
Act  of  1881  (t^),  a  conveyance  of  land  made  after  the 
year  1881  shall  be  deemed  to  include  and  shall  by 
virtue  of  the  Act  operate  to  convey,  with  the  land,  all 
commons,  ways  and  other  liberties,  privileges,  ease- 
ments, rights  and  advantages  whatsoever  reputed  to 
appertain  to,  or  at  the  time  of  conveyance  enjoyed 
with,  the  land  or  any  part  thereof.  In  consequence 
of  this  enactment  general  words  are  now  rarely  em- 
ployed (aj). 


(r)  Co.  Litt.  121  b. 

in)  Harding  v.  Wilton,  2  B.  A 
Ores.  9») ;  Barlow  ▼.  lihodsgf  1  Cro. 
A  M.  i'jiK  See  also  James  y.  Plants 
4  Adol.  A  Ellis.  749 ;  Hinchlife  ▼. 
£arl  of  Kihfhoul,  5  New  Cases,  1 : 
Pheusii/  V.  VUary,  16  Mee.  A 
Wels.  484;  Ackroud  t.  Smith,  \0 
C.  B.  164;  WoHhington  v.  G-im- 
809h,  Q.  B.,  6  Jur..  N.  S.  1058;  2 
Ellis  A  Ellis,  «18:  Baird  v.  For- 
tune, H.  L.,  10  W.  B.  2;  7  Jur., 
N.  S.  926;  WardU  v.  BrockU- 
hurst,  1  Ellis  A  Ellis,  1058  ;  Watts 
^.  K^Ufon,  L.  B.,  6Ch.  166;  Kay 
y.  Oxley,  L.  B..  10  Q.  B.  360; 
BreU  y.  Clowtsr,  5  C.  P.  D.  876 ; 
Barkshire    t.    Grubb,    18    Ch.  D. 


616. 

(t)  As  to  tbe  effect  of  Beneral 
words,  see  Williams's  0>DveT- 
ancing  SUtates,  60,  65,  66 ;  Wil> 
liams  on  CommoDS,  316 — 819, 
823 

(u)  Stat.  44  A  45  Vict,  o.  41, 
8.  6,  8ub-s.  1;  see  Williams's  Con- 
Tejancing  Statutes,  60—74.  This 
enactment  applies  only  if  and 
as  far  as  a  contrary  intention  is 
not  expressed  in  the  conrejanee, 
and  has  effect  sabject  to  tbe  terms 
thereof ;  a.  6^  sub-s.  4. 

(j;)  See  Williams's  ConTejanc^ 
ing  SUtotes,  69,  497,  and  poH^ 
Part  VI. 
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3.  Such  incorporeal  hereditaments  as  stand  separate 
and  alone  are  generally  distinguished  from  those  which 
are  appendant  or  appurtenant,  by  the  appellation  in 
gross.  Of  these  the  first  we  may  mention  is  a  seignory  a  seignory 
in  gross^  which  is  a  seignory  that  has  been  severed  *"  *^°^*' 
from  the  demesne  lands  of  the  manor,  to  which  it  was 
anciently  appended  (y).  It  has  now  become  quite 
unconnected  with  anything,  corporeal,  and,  existing  as 
a  separate  subject  of  transfer,  it  must  be  conveyed  by 
deed  of  grant. 

The  next  kind  of  separate  incorporeal  hereditament  Rent  seek, 
is  a  rent  seek  (redditus  siootM)^  a  dry  or  barren  rent, 
so  called,  because  no  distress  could  formerly  be  made 
for  it  (z).  This  kind  of  rent  forms  a  good  example 
of  the  antipathy  of  the  ancient  law  to  any  inroad  on 
the  then  prevailing  system  of  tenures.  If  a  landlord 
granted  his  seignory,  or  his  reversion,  the  rent  service, 
which  was  incident  to  it,  passed  at  the  same  time. 
But  if  he  should  have  attempted  to  convey  his  rent, 
independently  of  the  seignory  or  reversion  to  which  it 
was  incident,  the  grant  would  have  been  effectual  to 
deprive  himself  of  the  rent,  but  not  to  enable  his  grantee 
to  distrain  for  it  {a).  It  would  have  been  a  rent  seek. 
Rent  seek  also  occasionally  arose  from  grants  being 
made  of  rent  charges,  to  be  hereafter  explained,  with- 
out any  clause  of  distress  (b).  But,  by  an  Act  of 
Geo.  11.  (<?),  a  remedy  by  distress  was  given  for  rent 
seek,  in  the  same  manner  as  for  rent  reserved  upon 
lease.  The  grantee  of  a  rent  seek,  however,  was  not 
without  remedy,  at  common  law,  for  its  recovery.  For 
if  he  had  once  received  any  part  of  it,  he  might  take 
proceedings  in  the  nature  of  a  real  action  against  the 
tenant  of  the  laud,  out  of  which  the  rent  issued,  if  the 


(y)  1  ScriT.  Cop.  6.  572. 

(a)  Litt.  s.  218.  (ft)  Litt.  ss.  217,  218. 

(a)   liitt.   89.  225,  226,   227,  228,  (e)  SUt.  4  Geo.  II.  c.  28,  8.  6, 


r 
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tenant  refased  further  payment  (d).  Indeed,  a  man 
might  have  all  manner  of  real  actions  of  a  rent,  which 
issued  out  of  land,  if  he  had  once  had  seisin  (e)  of  any 
part  of  the  rent  ( /').  After  real  actions  to  recover  such 
rents  had  been  abolished,  along  with  the  other  real 
actions  {g),  the  grantee  of  the  rent  was  allowed  a 
remedy,  in  their  place,  by  suing  personally  the  tenant 
of  the  land  (A). 

A  rent  The  samc  remedy  by  action  is  applicable  in  the  case 

charge.  q£  ajaother  important  kind  of  separate  incorporeal  here- 

ditament, namely,  a  rent  charge.  This  arises  on  a 
grant  by  one  person  to  another  of  an  annual  sum  of 
money,  payable  out  of  certain  lands  in  which  the  grantor 
may  have  any  estate.  The  rent  charge  cannot,  of  course, 
continue  longer  than  the  estate  of  the  grantor ;  but, 
supposing  the  grantor  to  be  seised  in  fee  simple,  he 
may  make  a  grant  of  a  rent  charge  for  any  estate  he 
pleases,  giving  to  the  grantee  a  rent  charge  for  a  term 
of  years,  or  for  his  life,  or  in  tail,  or  in  fee  simple  (i), 
A  deed  For  this  purposc  a  deed  is  absolutely  necessary  ;  for  a 

required.  ^^^^  charge,  being  a  separate  incorporeal  hereditament, 
cannot,  according  to  the  general  rule,  be  created  or 
transferi-ed  in  any  other  way  (A),  unless  indeed  it  be 
Begistration  given  by  wiU.  By  an  Act  of  1855  any  annuity  or  rent 
now°equired.  charge  granted  after  the  passing  of  the  Act,  otherwise 
than  by  marriage  settlement  or  will,  for  a  life  or  lives, 
or  for  any  estate  determinable  on  a  life  or  lives,  shall 
not  affect  any  lands,  tenements  or  hereditaments,  as  to 
purchasers,  mortgagees  or  creditors,  unless  registered, 
formerly  in  the  Court  of  Common  Pleas  (/),  and  now  in 

id)  IMi.  ss.  233,  841.  Building  Society,  JCzparU  Graham^ 

(«)  ^/<^,  p.  35.  42  Ch.    D.   848;    SearU  v.    Cookt, 

(  /•)  Liu.  88.  218,  233,  285,  236  ;  48  Ch.  D.  519. 

Co*  Litt.  160  a ;  aftU',  p.  31.  (»)  Litt.  ss.  217,  218. 

{a)  Stat.  3&  4  Will.    IV.   c.  27,  {k)  lAW.  tibi  Bup. 

8.  86;  ante,  p.  61,  u.  (/)    Stot.   18  &  19  Vict.    c.   15, 

(A)   Uioma*  V.    Sylre^ter,  L.   R.,  ss.    12,    14;     passed    26th    April, 

8  Q.  B.  368  ;  /^  Maci'tntm,   dbc.^  1855.       Annaities     for    or   deter- 
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the  Central  Office  of  the  Sapreme  Court,  against  the 
name  of  the  person,  whose  estate  is  intended  to  be 
affected  (m).  A  search  for  annuities  is  accordingly 
made  in  this  registry  on  every  purchase  of  lands,  in 
addition  to  the  other  usual  searches  {n).  It  has  been 
decided,  however,  in  accordance  with  the  doctrines 
applied  by  the  Courts  of  Equity  in  the  construction  ot 
the  Middlesex  and  Yorkshire  Registry  Acts  ((?),  that 
rent  charges  arc  valid  in  equity  against  purchasers, 
who  have  notice  of  them,  although  they  be  not  regis- 
tered {p). 

In  settlements  where  rent-charges  are  often  given  Creation  of 
by   way  of  pin-money  and  jointure,  they  are  usually  under  tbe^  * 
created  under  a  provision  for  the  purpose  contained  in  u^*J!*^  ° 
the  Statute  of  Uses  {q).     The  statute  directs  that,  where 
any  person  shall  stand  seised  of  any  lands,  tenements, 
or  hereditaments,  in  fee  simple  or  otherwise,  to  the  use 
and  intent  that  some  other  person  or  persons  shall  have 
yearly  to  them  and  their  heira,  or  to  them  and  their 
assigns,  for  term  of  life  or  years  or  some  other  special 
time,  any  annual   rent,  in  every  such  case  the  same 
persons,  their  heirs  and  assigns,  that  have  such  use  to 
have  any  such  rent  shall  be  adjudged  and  deemed  in 
possession  and  seisin  of  the  same  rent  of  such  estate  as 
they  had  in  the  use  of  the  rent ;  and  they  may  distrain 
for  non-payment  of  the  rent  in  their  own  names.     From 


Diinable  on  anj  life  or  lives, 
granted  for  valuable  consideration, 
and  not  secured  on  landd  of  equal 
or  greater  value  than  the  annuity 
and  belonging  to  the  grantor  for 
an  estate  in  fee  or  in  tail  in  pos- 
session, were  formerly  made  void 
by  statute,  unless  a  memorial 
thereof  were  duly  enrolled  in  the 
Court  of  Chancery ;  stats.  17 
Geo.  III.  c.  26;  68  Geo.  III. 
c.  141;  3  Geo.  IV.  c.  92;  7  Geo. 
IV.  c.  75.  But  as  these  annuities 
were  only  granted  for  the  sake  of 


evading  the  Usury  Laws  (see  2 
Black.  Comm.  461),  the  same 
statute  which  repealed  those  laws 
also  repealed  the  statutes  above 
mentioned;  stat  17  A  18  Viot. 
c.  90. 

(w)  See  Williams's  Conve}'- 
ancing  Statutes,  268. 

(n)  Ante^  p.  26S. 

(o)  AnU,  pp.  197,  239. 

ip)  Greaves  v.  Tq/ield,  14  Ch. 
D.  568. 

iq)  Stat.  27  Hen.  VIII.  c.  10, 
ss.  4,  5. 
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thifl  enactment  it  follows,  that  if  a  conveyance  of  lands 
be  now  made  to  A.  and  his  heirs, —  to  the  i^^and  intent 
that  B.  and  bis  assigns  may,  during  his  life,  thereoat 
receive  a  rent  charge, —  B.  will  be  entitled  to  the  rent 
charge,  in  the  same  manner  as  if  a  grant  of  the  rent 
charge  had  been  doly  made  to  him  by  deed.  The 
above  enactment,  it  will  be  seen,  is  similar  to  the 
prior  claose  of  the  Statute  of  Uses  relating  to  uses  of 
estates  (r),  and  is  merely  a  carrying  out  of  the  same 
design,  which  was  to  render  every  use,  then  cognizable 
only  in  Chancery,  an  estate  or  interest  within  the  juris- 
diction of  the  courts  of  law  (s).  But  in  this  case,  also, 
as  well  as  in  tlie  former,  the  end  of  the  statute  has  been 
defeated.  For  a  conveyance  of  land  to  A.  and  his  heirs, 
to  the  use  that  B.  and  his  heirs  may  receive  a  rent 
charge,  in  trust  for  C.  and  his  heirs,  will  now  be  laid 
hold  of  under  the  equitable  doctrines  of  the  Court  of 
Chancery  for  C.'s  benefit,  in  the  same  manner  as  a  trust 
of  an  estate  in  the  land  itiself.  The  statute  vests  the 
legal  estate  in  the  rent  in  B. ;  and  C.  takes  no  legal 
estate,  because  the  trust  for  him  would  be  a  use  npon  a 
use  {t).  But  C.  has  the  entire  beneficial  interest ;  and 
he  is  possessed  of  the  rent  charge  for  an  equitable  estate 
in  fee  simple. 

ciauBe  of  In  ancient  times  it  was  necessary,  on  every  grant  of 

a  rent  charge,  to  give  an  express  power  to  the  grantee 
to  distrain  on  the  premises  out  of  which  the  rent  charge 
was  to  issue  (u).  If  this  power  were  omitted,  the  rent 
was  merely  a  rent  seek.  Rent  service,  being  an  inci- 
dent of  tenure,  might  be  distrained  for  by  common 
right ;  but  rent  charges  were  matters  the  enforcement 
of  which  was  left  to  depend  solely  on  the  agreement  of 
the  parties.     But  since  a  power  of  distress  has  been 

(r)  AnUy  p.  164.  (0  ^«^,  P- 167. 

(«)  AfUt,  p.  167.  («)  Liu.  s.  218. 
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attached  bj  Parliament  {x)  to  rents  seek,  as  well  as  to 
rents  service,  an  express  power  of  distress  has  not  been 
necessary  for  the  security  of  a  rent  charge  (y).  Such 
a  power,  however,  was  usually  granted  in  express  terms. 
In  addition  to  the  clause  of  distress,  it  was  also  usual,  as 
a  further  security,  to  give  to  the  grantee  a  power  to  Power  of 
enter  on  the  premises  after  default  had  been  made  in  ^^^' 
payment  for  a  certain  number  of  days,  and  to  receive 
the  rents  and  profits  until  all  the  arrears  of  the  rent 
charge,  together  with  all  expenses,  should  have  been 
duly  paid. 

The  following  remedies  are  now  given  by  the  Convey-  Statutory 

°  r>  ./  J    powers  of 

ancing  Act  of  1881  (s),  to  any  person  entitled  to  a  rent  Sistresa, 
charge  or  any  other  annual  sum,  payable  half-yearly  or  ^°  ^* 
otherwise,  not  being  rent  incident  to  a  reversion, 
charged  upon  any  land,  or  the  income  thereof,  by  virtue 
of  any  instrument  coming  into  operation  after  the  year 
1881 : —  (1)  a  power  of  distress,  if  the  annual  sum  or 
any  part  thereof  is  unpaid  for  twenty-one  days  next 
after  the  time  appointed  for  any  payment  in  respect 
thereof ;  (2)  a  power,  if  the  annual  sum  or  any  part 
thereof  is  unpaid  for  forty  days  next  after  the  time 
appointed  for  any  payment  in  respect  thereof,  to  enter 
into  possession  of  and  hold  the  land  charged  or  any 
part  thereof,  without  impeachment  of  waste,  and  to 
take  the  income  thereof,  until  all  arrears  due  at  the 
time  of  entry  or  afterwards  becoming  due  and  all 
expenses  have  been  fully  paid  ;  (3)  a  power,  in  the  like 
case,  whether  possession  be  taken  or  not,  to  demise  by 
deed  the  land  charged  or  any  part  thereof  to  a  trustee 

(i)  SUt.   4  Geo.  II.  c.   28,  s.  5;  1  C.  P.  133. 
onU^  p.    808.     See     Johmon    v.         (e)    Stat.    44   A  45  Vict.  c.  41. 

Faulkner^  2Q.  B.  'J25,  935;  Millar  s.   44,   which   applies  only   if  and 

T.    Greeriy    8  Bing.   92;    2  Cro.  k  so  far  as  a  contrary  intention  is 

Jerv.  142;  2  Tyr.  1.  not  expressed   in  the  instrument, 

ly)  Saward  v.   AnUey^  2  Bing.  and  has  effect  subject  to  its  terms; 

519  ;  Buttery  v.  R6bin8on^  8  Bing.  sub-s.  5.     See  Williams's  Convey- 

892;  Dodda  t.    Thompson,  L.  R.,  ancing  Statutes,  215— 217. 
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for  a  term  of  years,  upon  trust  to  raise  and  pay  all 
arrears  due  or  to  become  due  and  all  expenses.  These 
statutory  remedies  are  conferred,  subject  and  without 
prejudice  to  all  estates,  interests  and  rights  having 
priority  to  the  annual  sum,  and  only  as  far  as  they 
might  have  been  conferred  by  the  instrument  under 
which  the  annual  sum  arises  (a).  Reliance  upon  this 
section  has  generally  superseded  the  employment  of 
express  powers  of  distress  and  entry  upon  the  grant  of  a 
rent  charge  (b). 


Esute  for  life      Incorporeal  hereditaments  are  the  subjects  of  estates 
charge"  analogous  to  those  which  may  be  holden  in  corporeal 

hereditaments.  If  therefore  a  rent  charge  should  be 
granted  for  the  life  of  the  grantee,  he  will  possess  an 
estate  for  life  in  the  rent  charge.  Supposing  that  he 
should  alienate  this  life  estate  to  another  party,  with- 
out mentioning  in  the  deed  of  grant  the  heirs  of  such 
party,  the  law  formerly  held  that,  in  the  event  of  the 
decease  of  the  second  grantee  in  the  lifetime  of  the 
former,  tlie  rent  charge  became  extinct  for  the  benefit 
of  the  owner  of  the  lands  out  of  which  it  issued  (c). 
The  former  grantee  was  not  entitled  because  he  had 
parted  with  his  estate ;  the  second  grantee  was  dead, 
and  his  heirs  were  not  entitled  because  they  were  not 
named  in  the  grant.  Under  similar  circumstances,  we 
have  seen  {d)  that,  in  the  case  of  a  grant  of  corporeal 
hereditaments,  the  first  person  that  might  happen  to 
enter  upon  the  premises  after  the  decease  of  the  second 
grantee  had  formerly  a  right  to  hold  possession  during 
the  remainder  of  the  life  of  the  former.  But  rents  and 
other  incorporeal  hereditaments  are  not  in  their  nature 
the  subjects  of  occupancy  {e) ;  they  do  not  lie  exposed 

(a;  Sect.  44,  sub-s.  (1).  Life  and  Occupancy  (B). 

{b)    See  Williams's   ConToyanc-  {<i>  Anie,  p.  126. 

ins  Statutes,  216,  217,  519.  («)  Go.  Litt.  41  b,  888  a. 
(e)  Bac.    Abr.    tit.    Estate    for 
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to  be  taken  possession  of  by  the  first  passer-bj.  It  was 
accordingly  thought  that  the  statutes,  which  provided 
a  remedy  in  the  case  of  lands  and  other  corporeal  here-' 
ditaments,  were  not  applicable  to  the  case  of  a  rent 
charge,  but  that  it  became  extinct  as  before  men- 
tioned {f).  By  a  modern  decision,  however,  the  con- 
struction of  these  statutes  was  extended  to  this  case 
alFo  (g)\    and  now   the   Wills   Act  of   1837   (A),   by  The  Wilis 

Act.  A8  to 

which  these  statutes  have  been  repealed  (i),  permits  estates /mr 
every  person  to  dispose  by  will  of  estates  jnir  autre  ^^^^  ^^' 
vie,  whether  there  shall  or  shall  not  be  any  special 
occupant  thereof,  and  whether  the  same  shall  be  a 
corporeal  or  an  incorporeal  hereditament  (k) :  and  in  case 
there  shall  be  no  special  occupant,  the  estate,  wliether 
corporeal  or  incorporeal,  shall  go  to  the  executor  or 
administrator  of  the  party  ;  and  coming  to  him,  eithe^ 
by  reason  of  a  special  occupancy,  or  by  virtue  of  the 
Act,  it  shall  be  applied  and  distributed  in  the  same 
manner  as  the  personal  estate  of  the  testator  or 
intestate  (Z). 

A  grant  of  an  estate  tail  in  a  rent  charge  scarcely  Estate  in  fee 
ever  occurs  in  practice.  But  grants  of  rent  charges  rent  charge. 
for  estates  in  fee  simple  are  not  uncommon,  especially 
in  the  towns  of  Liverpool  and  Manchester,  where  it  is 
the  usual  practice  to  dispose  of  an  estate  in  fee  simple 
in  lands  for  building  purposes  in  consideration  of  a 
rent  charge  in  fee  simple  by  way  of  ground  rent,  to 
be  granted  out  of  the  premises  to  the  original  owner. 
These  transactions  are  accomplished  by  a  conveyance 
from  the  vendor  to  the  purchaser  and  his  heirs,  to  the 
use  that  the  vendor  and  his  heirs  may  thereout  receive 
the  rent  charge  agreed  on,  [and  to  the  further  use  that, 

(/)  2  Black.  Comm.  :460.  U)  Sect.  2. 

Kg)  Bearpark    r.    Butchiruanj    7  (k)  Sect.  8. 

BiDg.  178.  (l)  Sect.  6;  Ktynolds  v.  WrigU, 

(A)  7  WiU.   IV.  k  I  Vict.  c.  26.  26  Beav.  100. 
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if  it  be  not  paid  within  so  many  days,  the  vendor  and 
his  lieirs  may  distrain,  and  to  the  further  use  that,  in 
case  of  non-payment  within  so  many  more  days,  the 
vendor  and  his  heirs  may  enter  and  hold  possession 
till  all  arrears  and  expenses  are  paid  ;  ]  and  subject  to 
the  rent  charge,  [and  to  the  powers  and  remedies  for 
securing  payment  thereof,]  to  the  use  of  the  purchaser, 
his  heirs  and  assigns  for  ever.  The  words  within 
brackets  in  the  above  sentence  may  now  be  omitted 
in  reliance  on  the  provisions  of  the  Conveyancing  Act  of 
1881,  which  have  already  been  stated  (m).  The  pur- 
chaser thus  acquires  an  estate  in  fee  simple  in  the  lands, 
subject  to  a  perpetual  rent  charge  payable  to  the  vendor, 
his  heirs  and  assigns  (nj.  It  should,  however,  be  care- 
fully borne  in  mind,  that  transactions  of  this  kind  are 
very  diflEerent  from  those  grants  of  fee  simple  estates 
which  were  made  in  ancient  times  by  lords  of  manors, 
and  from  which  quit  or  chief  rents  have  arisen.  These 
latter  rents  are  rents  incident  to  tenure,  and  may  be 
distrained  for  of  common  right  without  any  express 
clause  for  the  purpose.  But  as  we  have  seen  {o\  since 
the  passing  of  the  statute  of  Quia  emptores  {p),  it  has 
not  been  lawful  for  any  person  to  create  a  tenure  in  fee 
simple.  The  modern  rents  of  which  we  are  now  speak- 
ing,  are  accordingly  mere  rent  charges,  and  in  ancient 
days  would  have  required  express  clauses  of  distress  to 
make  them  secure.  They  were  formerly  considered  in 
law  as  against  common  right  (^),  that  is,  as  repugnant  to 


Stamp  datv. 


(m)  See  arUs,  p.  897;  Williams's 
Convejancing  Statutes,  217. 

(n)  By  the  Stamp  Act,  1891 
(Stat.  54  &  55  Vict.  c.  89,  s.  56, 
replacing  83  &  84  Vict.  c.  97, 
9.  72),  where  the  consideration  or 
any  part  of  the  consideration  for 
a  conveyance  on  sale  consists  of 
money  payable  periodically  for  a 
definite  period,  exceeding  twenty 
years,  or  in  perpetuity,  or  for  any 
indefinite  perioo  not  terminable 
with  life,   the   conveyance  i.s  to  be 


chained  in  respect  of  that  con- 
sideration with  ad  ralorem  duty 
on  the  total  amount,  which  will 
or  may,  according  to  the  terms  of 
sale,  be  payable  during  the  period 
of  twenty  years  next  after  the  day 
of  the  date  of  such  instrument. 
For  the  duty  imposed  before  1871, 
see  sUt.  17  A  18  Vict  c.  88. 

(o)  Ante,  jp.  88. 

(p)  18  Edw.  I.  c.  1. 

(q)  Co.  Litt.  147  b. 
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the  feudal  policy,  which  encouraged  such  rents  only  as 

were  incident  to  tenure.     A  rent  charge  was  accordingly 

regarded  as  a  thing  entire  and  indivisible,  unlike  rent 

service,  which  was  capable  of  apportionment.  And  from 

this  property  of  a  rent  charge,  the  law,  in  its  hostility 

to  such  charges,  drew  the  following  conclusion  :  that  if  a  release  of 

any  part  of  the  land,  out  of  which  a  rent  charge  issued,  Undwas  a 

were  released  from  the  charge  by  the  owner  of   the  whole. 

rent,  either  by  an  express  deed  of  release,  or  virtually 

by  his  purchasing  part  of  the  land,  all  the  rest  of  the 

land  should  enjoy  the  same  benefit  and  be  released 

also  (r).     If,  however,  any  portion  of  the  land  charged  Apportion- 

,,--  -  -  »    y  1     ,  T  ment  on  do- 

should  descend  to  the  owner  of  the  rent  as  heir  at  law,  scent  of  pun 
the  rent  would  not  thereby  have  been  extinguished,  as  *^  t  e  an  . 
in  the  case  of  a  purchase,  but  would  have  been  appor- 
tioned according  to  the  value  of  the  land ;  because  such 
portion  of  the  land  came  to  the  owner  of  the   rent,  not 
by  his  own  act,  but  by  the  course  of  law  (s).     But  it  isNewenaci^ 
now  provided  (t),  that  the  release  from  a  rent  charge  not  now 


an 


of  part  of  the  hereditaments  charged  therewith  shall  mJntf "^*''" 
not  extinguish  the  whole  rent  charge,  but  shall  operate 
only  to  bar  the  right  to  recover  any  part  of  the  rent 
charge  out  of    the    hereditaments    released;  without 
prejudice,  nevertheless,  to  the  rights  of  all  persons  in 
tcrested  in  the  hereditaments  remaining  unreleased  and 
not  concurring  in  or  confirming  the  release.     The  Board  Apportion. 
of  Agriculture  is  now  empowered  by  statute  to  apportion  Board  of 
rents  of  every  kind  on  the  application  of  any  persons   *^"^"  ^^^' 
interested  in  the  lands  and  in  the  rent  {u). 

The  rent-charges,   of  which   we  are   speaking,  are  covenant  to 
usually   further  secured   by  a   covenant  for  payment  p^J^^®*^^ 
entered  into  by  the  purchaser  in  the  deed  by  which  they 

(r)  Litt.     B.     222;    DenneU  v.      Q.  B.  D.  818. 

JPtus,  1  New  Cases,  388.  («)  Stats.   17  A  18  Vict.   c.  97, 

(«)  Litt.  s.  224.  89.  10—14;    45  A  46  Vict.   c.  88, 

(/)  Stat.    22  A  23  Vict.    c.  85,      s.  48;    52  A  53  Vict.  c.  80,  s.  2. 

s.    10;    see  J^oth  ▼.  8mUhf  14 

W.R.P.  D  D 
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are  granted.  And  when  the  foe  siraiple  of  a  honse  or 
of  bnilding  land  is  sold  for  a  perpetual  rent  chai^  to 
issne  thereout,  the  parchaser  sometimes  covenants  to 
repair  the  house  or  to  build  on  the  land  {x).  But  such 
covenants  are  merely  personal  covenants  binding  the 
purchaser  and  his  representatives  {y) ;  and  thej  cannot 
be  enforced,  either  at  law  or  in  equity,  against  his 
assigns  (2)  of  the  land.  For  although,  as  we  have 
seen  (a),  covenants  by  a  tenant  in  fee  restricting  the 
use  of  the  laud  are  enforceable  in  equity  against  his 
assigns,  who  have  notice  of  the  covenants,  this  doctrine 
is  not  extended  to  covenants,  which  impose  such  an 
active  duty  as  to  repair  or  to  lay  out  money  on  land  ((). 
But  the  rent  charge  may  be  recovered  by  action,  in  the 
manner  before  explained,  against  the  tenant  of  the 
freehold  for  the  time  being,  whether  he  be  the  original 
purchaser,  or  his  heir  or  his  assign  {0). 


BaDkruptcy 
of  owner  of 
land  subiect 
to  rent,  ae. 


The  Bankruptcy  Act,  1883  {d\  provides  for  the  dis- 
claimer by  the  trustee  for  the  creditors,  within  the 
time  and  under  the  conditions  therein  specified,  of  any 
part  of  the  property  of  the  bankrupt,  which  consists  of 
land  of  any  tenure  burdened  with  onerous  covenants,  or 
of  any  other  property  that  is  not  readily  saleable,  by 


(x)  Daridson,  Prec.  Conv.  rol. 
ii.  pt.  i.  pp.  504  «t  ssq.  4th  ed.; 
Kej  &  Efpninstone,  Prec.  Conr. 
p.  282  n,  2nd  ed. 

(^)  By  Stat.  22  &  23  Vict.  c.  85, 
8.  28,  where  an  executor  or  ad- 
ministrator liable  under  such 
covenants  has  satisfied  all  sub- 
sisting liabilities,  and  set  aside  a 
sufficient  fund  to  answer  anj 
future  claim  that  may  be  made  in 
respect  of  any  fixed  and  ascer- 
tained sum  agreed  to  be  laid  out 
on  the  property,  and  has  conveyed 
the  property  to  a  purchaser,  he 
may  distribute  the  residuarj^  per- 
sonal estate  without  appropriating 
any   part    thereof    to    meet    any 


future  liabilit]r  under  such  coTe- 
nants.  But  this  is  not  to  preju- 
dice the  right  to  follow  the  assets 
of  the  deceased  into  the  hands  of 
the  persons,  amount  wM>m  tiiey 
may  nave  been  distributed. 
(21)  Ante,  p.  72. 

(a)  AnU^  p.  176. 

(b)  Haywood  ▼.  Bruntwid^  itc. 
Building  Soeitiy,  8  Q.  B.  D.  408; 
AuaUrbtrry  t.  OorporatioH  of 
Oldham,  29  Ch.  D.  750. 

{c)  AnU,  p.  894,  and  cases  cited 
in  note  (A). 

(<^  SUi.  46  &  47  Vict.  c.  62, 
s.  55;  see  Williamson  Personal 
Property,  203, 18th  ed. 
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I 

reason  of  its  binding  the  posseesor  thereof  to  the  per-  1 

formance  of  any  onerous  act,  or  to  the  payment  of  any  1 

sum  of  money  {e).     And  the  Court  may  make  an  order  Order  vesting  ; 

vesting  any  disclaimed  property  (without  any  convey- property.  ! 
ance  for  the  purpose)  in  any  person  entitled  thereto,  or  a 
trustee  for  him,  on  such  terms  as  the  Court  thinks  just. 

Althoufi^h  rent  charges  and  other  self-existing  incor-  incorporeal 

,,,.  i»iTi  /•  •        hereditaments 

poreal  hereditaments  of  the  like  nature  are  no  favourites  Bubject,  as  far 

with    the  law,  yet,   whenever  it  meets  with  them,  ittothesanfe 

applies  to  them,  as  far  as  possible,  the  same  rules  to  pore^afhemii- 

which  corporeal  hereditaments  are  subject.     Thus,  we^™o°**- 

have  seen  that  the  estates  which  may  be  held  in  the  one 

are  analogous  to  those  which  exist  in  the  other.      So 

estates  in  fee  simple,  both  in  the  one  and  in  the  other, 

may  be  aliened  by  the  owner,  either  in  his  lifetime  or 

by  his  will,  to  one  person  or  to  several  as  joint  tenants 

or  tenants  in  common  (y ),  and,  on  his  intestacy,  will 

descend  to  the  same  heir  at  law.      But  in  one  respect 

the  analogy  fails.      Land  is  essentially  the  subject  of 

tenure  /  it  may  belong  to  a  lord,  but  be  holden  by  his  Tenare  an 

tenant,  by  whom  again  it  may  be  sub-let  to  another ; 

and  so  long  as  rent  is  rent  service,  a  mere   incident 

arising  out  of  the  estate  of  the  payer  and  belonging  to 

the  estate  of  the  receiver,  so  long  may  it  accompany,  as 

accessory,  its  principal,  the  estate  to  which  it  belongs. 

But  the  receipt  of  a  rent  charge  is  accessory  or  incident 

to  DO  other  hereditament.     True  a  rent  charge  springs 

from,  and  is,  therefore,  in  a  manner  connected  with,  the 

land  on  which  it  is  charged  ;  but  the  receiver  and  owner 

of  a  rent  charge  has  no  shadow  of  interest  beyond  the 

annual  payment,  and  in  the  abstract  right  to  this  pay- 

(^  As    to   the  effect  of    a  dis-  under  the  Bankruptcy  Act,  1869, 

elaimer  br  a  trustee  in  bankruptcj  stat.   82  k  88  Vict.   c.  71,  88.  88, 

of  freehold  land  subject  to  a  rent  24. 

charge  and  burdened  with  onerous  (/)   RwU  ▼.    Watton,  5  M.   & 

eorenants,    see    Ht    Mercer    and  W.  255 
Moore,     14    Ch.    D.    287,    decided 

D   D   2 


404  ^P  INCORPOREAL  U£R£DITAMfiXTS. 

ment  his  estate  in  the  rent  consists.  Snch  an  estate 
therefore  cannot  be  sabject  to  any  tenure.  The  owner 
of  an  estate  in  a  rent  charge  consequently  owes  no  fealty 
to  any  loixl,  neither  can  he  be  subject,  in  respect  of  his 
estate,  to  any  rent  as  rent  service ;  nor,  from  the  nature 
of  the  property,  could  any  distress  be  made  for  such 
rent  service  if  it  were  reserved  (g).  So,  if  the  owner 
of  an  estate  in  fee  simple  in  a  rent  charge  should  have 
died  intestate,  and  without  leaving  any  heirs,  his  estate 
could  not  escheat  to  his  lord,  for  he  had  none.  It 
simply  ceased  to  exist,  and  the  lands  out  of  which  it 
was  payable  were  thenceforth  dischai^ed  from  its  pay- 
ment (A).  The  Intestate  Estates  Act,  1884  (i),  now 
enacts  that,  from  and  after  the  passing  of  this  Act, 
where  a  person  dies  without  an  heir  and  intestate  in 
respect  of  any  real  estate,  consisting  of  any  estate  or 
interest,  whether  l^al  or  equitable,  in  any  incorporeal 
hereditament,  whether  devised  or  not  devised  to  trustees 
by  the  will  of  such  person,  the  law  of  escheat  shall 
apply  in  the  same  manner  as  if  the  estate  or  interest 
above  mentioned  were  a  legal  estate  in  corporeal  here- 
ditaments Qc).  It  appears  to  the  editor  that  the  Courts 
may  find  some  difficulty  in  applying  the  law  of  escheat, 
in  pursuance  of  this  Act,  to  hereditaments  which  are 
not  held  of  any  lord. 

Common  in         Another  kind  of  separate  incorporeal   hereditament 
*^"*"  which  occasionally  occurs  is  a  right  of  common  m  gross. 

This  is,  as  the  name  implies,  a  right  of  common  over 
lands  belonging  to  another  person,  possessed  by  a  man, 
not  as  appendant  or  appurtenant  to  the  ownership  of 
any  lands  of  his  own,  bat  as  an  independent  subject  of 

ig)  Co.     Litt.    47    a,    144  a  ;    2  lands  of  the  lessee.     Co.  Lttt.  47  a. 

Black.  Com m.   42.     But  it  is   said  note(l);    Bac.  Abr.  tit.  Rent  (B). 

that  the  Queen  may  reserre  a  rent  (A)  Co.  Litt.  298  a,  n.  (2). 

out    of     an    incorporeal   heredita-  (•')   Stat.   47  &  48  Vict.  c.   71, 

ment,   for  which,  dj  her  prero^a-  s.  4,  passed  14th  August,  18S4. 

tive,    she  may   distrain   on  all  toe  {k)  See  arUe^  pp.  46,  52. 
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property  {I).     Sach  a  right  of  cominoD  has,  therefore, 
always  required  a  deed  for  its  transfer. 

Another  important  kind  of  separate  incorporeal  here-  AdTowsona. 
ditament  is  an  advowson  in  gross.      An  advowson  is 
a  perpetual  right  of  presentation  to  an  ecclesiastical 
beueiice.     The  owner  of  the  advowson  is  termed  the 
patron  of  the  benefice :  but,  as  such,  he  has  no  property 
or  interest  in  the  glebe  or  tithes,  which  belong  to  the 
incumbent.     As  patron  he  simply  enjoys  a  right  of 
nomination  from  time  to  time,  as  the  living  becomes 
vacant.     And  this  right  he  exercises  by  a  presentation  Presenution. 
to  the  bishop  of  some  duly  qualified  clerk  or  clergyman, 
whom  the  bishop  is  accordingly  bound  to  institute  toinstitntion. 
the  benefice,  and  to  cause  him  to  be  inducted  into  it  (m).  induction. 
When  the  advowson  belongs  to  the  bishop,  the  forms 
of  presentation  and  institution  are  supplied  by  an  act 
called  ooUatuyn  (n).     In  some  rare  cases  of  ad vowsons  Collation. 
danativey  the  patron's  deed  of  donation  is  alone  suffi-  Donatives, 
cient  ((?).     Where  the  patron  is  entitled  to  the  advow- 
son as  his  private  property,  he  is  empowered  by  an  Act 
of  Parliament  of  the  reign  of  George  IV.  (p)  to  present  Agreementa 
any  clerk  under  a  previous  agreement  with  him  for  histion. 
resignation  in  favour  of  any  one  person  named,  or  in 
favour  of  one  or  two  (q)  persons,  each  of  them  being  by 
blood  or  marriage,  an  uncle,  son,  grandson,  brother, 
nephew  or  grand-nephew  of  the  patron,  or  one  of  the 
patrons  beneficially  entitled.      One  part  of  the  instru- 
ment by  which  the  engagement  is  made  must  be  de- 
posited within  two  calendar  months  in  the  ofiice  of  the 


(/)  2  Black.  Comm.  83,  84. 

(m)  1  Black.  Comm.  190,  191. 

(a)  2  Black.  Comm.  22. 

(0)  2  Black.  Comm.  28.  By 
stat.  88  k  84  Vict.  c.  97,  every 
appointment,  whether  by  way  of 
donation,  presentation  or  nomi- 
nation, and  admission,  collation 
or  institution  to  or  licence  to  bold 


any  ecclesiastical  benefice,  dignity 
or  promotion,  or  any  perpetual 
curacy,  was  subject  to  an  ad  valo- 
rem duty,  which  was  repealed  by 
Stat.  40  Vict.  c.  18,  8.18. 

(p)  Stat.  9  Geo.  IV.  c.  94. 

(q)  The  Acts  reads  one  or  two, 
but  this  is  clearly  an  error. 
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registrar  of  the  diocese  (r),  and  the  resignation  mofit 
refer  to  the  engagement,  and  state  the  name  of  the 
person  for  whose  benefit  it  is  made  («}. 

Historj  of  Ad vowsons  are  principally  of  two  kinds, —  adTowsons 

of  rectoriM.  of  rectories,  and  advowsons  of  vicarages.  The  history 
of  advowsons  of  rectories  is  in  inanv  respects  similar  to 
tliat  of  rents  and  of  rights  of  common.  In  the  very 
early  ages  of  our  history  advowsons  of  rectories  appear 
to  have  been  almost  always  appendant  to  some  manor. 
The  advowson  was  part  of  the  manorial  property  of  the 
lord,  who  built  the  church  and  endowed  it  with  the  glebe 
and  most  part  of  the  tithes.  The  seignories  in  respect 
of  w^hich  he  received  his  rents  were  another  part  of  his 
manor,  and  the  remainder  principally  consisted  of  the 
demesne  and  waste  lands,  over  the  latter  of  which  we 
have  seen  that  his  tenants  enjoyed  rights  of  common  as 
appendant  to  their  estates  {t).  The  incorporeal  part  of 
the  property,  both  of  the  lord  and  his  tenants,  was  thos 
strictly  appendant  or  incident  to  that  part  which  was 
corporeal ;  and  any  conveyance  of  the  corporeal  part 
naturally  and  necessarily  carried  with  it  that  part  which 
was  incorporeal,  unless  it  were  expressly  excepted.  But, 
as  society  advanced,  this  simple  state  of  things  became 
subject  to  many  innovations,  and  in  various  cases  the 
incorporeal  portions  of  property  became  severed  from 
the  corporeal  parts,  to  which  they  had  previously  be- 
longed. Thus  we  have  seen  {u)  that  the  seignory  of 
lands  was  occasionally  severed  from  the  corporeal  part 
of  the  manor,  becoming  a  seignory  in  gross.  So  rent 
was  sometimes  granted  independently  of  the  lordship  or 
reversiou  to  which  it  had  been  incident,  by  which  means 
it  at  once  became  an  independent  incorporeal  heredita- 
ment, under  the  name  of  a  rent  seek.     Or  a  rent  might 

(r)  Stat.  9  Geo.  IV.  c.  94,  s.  4.  (0  -^ni^.  PP-  40,  888. 

(*)  Sect.  6.  (m)  AnU,  p.  898. 


OF  HEHEDITAMEXTS  PURELY  INCORPOREAL.  407 

have  been  granted  to  some  other  person  than  the  lord, 
under  the  name  of  a  rent  charge.  In  the  same  way  a 
rig/U  of  common  might  have  been  granted  to  some  other 
person  than  a  tenant  of  the  manor,  by  means  of  which 
grant  a  separate  incorporeal  hereditament  would  have 
arisen,  as  a  common  in  grosa^  belonging  to  the  grantee. 
In  like  manner  there  exist  at  the  present  day  two  kinds 
of  advowsons  of  rectories :  an  advowson  appendant  to  a 
manor,  and  an  advowson  in  gross  {x\  which  is  a  distinct 
subject  of  property,  unconnected  with  anything  corpo- 
real. Advowsons  in  gross  appear  to  have  chiefly  hadO"ginof  ad- 
their  ongm  m  the  severance  of  advowsons  appendant  gross. 
from  the  manors  to  which  they  had  belonged  ;  and  any 
advowson,  now  appendant  to  a  manor,  may  at  any  time 
be  severed  from  it,  either  by  a  conveyance  of  the  manor, 
with  an  express  exception  of  the  advowson,  or  by  a  grant 
of  the  advowson  alone  independently  of  the  manor. 
And  when  once  severed  from  its  manor,  and  made  an 
independent  incorporeal  hereditament,  an  advowson  can 
never  become  appendant  again.     So  long  as  an  ad  vow-  Conveyance 

-      *  ^  °  p    .  of  an  advow- 

son is  appendant  to  a  manor,  a  conveyance  of  the  manor,  son. 

even  by  feoffment,  and  without  mentioning  the  appur- 
tenances belonging  to  the  manor,  will  be  sufficient  to 
comprise  the  advowson  (y).     But  when  severed,  it  must 
be  conveyed,  like  any  other  separate  incorporeal  here 
ditament,  by  a  deed  of  grant  {z). 


The  advowsons  of  rectories  were  not  unfrequently  History  of 

advowson 
Ticarages. 


granted  by  the   lords  of   manors  in   ancient  times  to  *^^**^*'*"*  ^' 


monastic  houses,  bishoprics  and  other  spiritual  corpora- 
tions (a).  When  this  was  the  case  the  spiritual  patrons 
thus  constituted  considered  themselves  to  be  the  most 


(2)2  Black.    Comm.    22;   Litt.  John.  86. 

s.  617.  (z)  Co.   Litt.   882  a,  885  b;  see 

(y)  Perk.  s.   116  ;  Co.    Litt.  190  Williams's      Conveyancing       Sta- 

b,    807    a.     See    Attorney- General  tutes,  72,  73. 

V.    SUwell,  1   Vou.   k  Coll.    55i^;  (a)  1  Black.  Comm.  884. 
Jiooper    V.    JJarriaony    2    Kay     k 
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fit  persons  to  be  rectors  of  the  parish,  so  far  as  the 
receipt  of  the  tithes  and  other  profits  of  the  rectory  was 
conceraed ;  and  they  left  the  duties  of  the  cure  to  be 
performed  by  some  poor  priest  as  their  vicar  or  deputy. 
In  order  to  remedy  the  abases  thus  occasioned,  it  was  pro- 
vided by  statutes  of  Richard  II.  (6),  and  Henry  IV.  {c\ 
that  the  vicar  should  be  sufficiently  endowed  wherever 
any  rectory  was  thus  appropriated.  This  was  the  origin 
of  vicarages,  the  advowsons  of  which  belonged  in  the 
first  instance  to  the  spiritual  owners  of  the  appropriate 
rectories  as  appendant  to  such  rectories  (d) ;  but  many 
of  these  advowsons  have  since,  by  sevemnce  from  the 
rectories,  been  turned  into  advowsons  in  gross.  And 
such  advowsons  of  vicarages  can  only  be  conveyed 
bv  deed,  like  advowsons  of  rectories  under  similar 
circumstances. 


Next  preseii' 
tatioD. 

The  church 
mast  be  full , 


Simonj. 


The  sale  of  an  advowson  will  not  include  the  right  to 
the  next  presentation^  unless  made  when  the  church  is 
full ;  that  is,  before  the  right  to  present  has  actually 
arisen  by  the  death,  resignation  or  deprivation  of  the 
former  incumbent  («).  For  the  present  right  to  present 
is  regarded  as  a  personal  duty  of  too  sacred  a  character 
to  be  bought  and  sold ;  and  the  sale  of  such  a  right 
would  fall  within  the  offence  of  simony ^ — so  called  from 
Simon  Magus, — an  offence  which  consists  in  the  buying 
or  selling  of  holy  orders, or  of  an  ecclesiastical  benefice  (/). 
But,  before  a  vacancy  has  actually  occurred,  the  next 
presentation,  or  right  of  presenting  at  the  next  vacancy, 
may  be  sold,  either  together  with,  or  independently  of, 
the  future  presentations  of  which  the  advowson  is  com- 
posed (^),  and  this  is  frequently  done.  No  spiritual 
person,  however,  may  sell  or  assign  any  patronage  or 


Ih)  Stat.  16  Rich.  II.  c.  6. 
c)  Stat.  4  Hen.  IV.  c.  12. 
Id)  Dyer,  851  a. 

it)  Alston    Y.   Atlay,   7  Adol.  k 
Ellis,  289. 


(/)  Bac.  Abr.  tit.  Simonj; 
sUts.  81  Elis.  c.  6;  28  &  29  Vict, 
c.  122,   88.  2,  5,  9. 

{g)  Foz  ▼.  Bishop  of  ChtUtr.  tJ 
Bing.  1. 


OF  HEREDITAMENTS  PURELY  INCORPOREAL.  4()9 

presentation  belonging  to  hiin  by  virtiite  of  any  dignity 
or  spiritual  office  held  by  him,  any  sach  sale  and  assign- 
ment being  void  (h).  And  a  clergyman  is  prohibited  by 
a  statute  of  Anne  (i)  from  procuring  preferment  for 
himself  by  the  purchase  of  a  next  presentation ;  but  this 
statute  does  not  prevent  the  purchase  by  a  clergyman  of 
an  estate  in  fee  or  even  for  life  in  an  advowson,  with  a 
view  of  presenting  himself  to  the  living  (k).  When  the  Next  preaen- 
next  presentation  is  sold,  independently  of  the  rest  of  personal 
the  ad vowson,  it  is  considered  as  mpre  personal  property,  P*'°P®'*y 
and  will  devolve,  in  case  of  the  decease  of  the  purchaser 
before  he  has  exercised  his  right,  on  his  executors,  and 
cannot  descend  to  his  heir  at  law  (1),  The  advowson 
itself,  it  need  scarcely  be  remarked,  will  descend,  on  the 
decease  of  its  owner  intestate,  to  his  heir.  The  law 
attributes  to  it,  in  common  with  other  separate  incor- 
poreal hereditaments,  as  nearly  as  possible  the  same 
incidents  as  appertain  to  the  corporeal  property  to 
which  it  once  belonged. 

Tithes  are  another  species  of  separate  incorporeal  Tithes* 
hereditaments,  also  of  an  ecclesiastical  or  spiritual  kind. 
In  the  early  ages  of  our  history,  and  indeed  down  to 
the  time  of  Henry  VIII.,  tithes  were  exclusively  the 
property  of  the  church,  belonging  to  the  incumbent  of 
the  parish,  unless  they  had  got  into  the  hands  of  some 
monastery,  or  community  of  spiritual  persons.  They 
never  belonged  to  any  layman  until  the  time  of  the 
dissolution  of  monasteries  by  King  Henry  VIII.  But 
this  monarch  having  procured  Acts  of  Parliament  for 
the  dissolution  of  the  monasteries  and  the  confiscation  of 


(A)   Stat.    8  &  4  Yict.    c.  118,  Bithop  of   CKuAtr,    10  Q.    B.   D. 

B.  42.  407. 

(»)  Stat.  12  Anne,  stat.  2,  c.  12,  {I)  See     Binruit    r.     BisJiop   of 

B.  2.  Lincoln,  7  Barn,   k  Cress.   Il3;'8 

(k)   Walsh  T.  Bishop  of  Lincoln,  Bing.  490. 
L.    R.,    10    C.    P.    518;    Uywe   v. 
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their  property  (m),  also  obtained  by  the  GSLwe  Acts  (n) 
a  confirmation  of  all  grants  made  or  to  be  made  by  his 
letters-patent  of  any  of  the  property  of  the  monasteries. 
These  grants  were  many  of  them  made  to  laymen,  and 
comprised  the  tithes  which  the  monasteries  had  pos- 

Tithes  in  lay  scssed,  as  Well  as  their  landed  estates.  Tithes  thas 
came  for  the  first  time  into  lay  hands  as  a  new  species 
of  property.  As  the  grants  had  been  made  to  the 
grantees  and  their  heirs,  or  to  them  and  the  heirs  of 
their  bodies,  or  for  term  of  life  or  years  (o),  the  tithes 
so  granted  evidently  became  hereditaments  in  which 
estates  might  be  holden,  similar  to  those  already  known 
to  be  held  in  other  hereditaments  of  a  separate  incorpo- 
real nature ;  and  a  necessity  at  once  arose  of  a  law  to 
determine  the  nature  and  attributes  of  these  estates. 
How  such  estates  might  be  conveyed,  and  how  they 
should  descend,  were  questions  of  great  importance. 

Conveyances  The  former  question  was  soon  settled  by  an  Act  of 
Parliament  (p),  which  directed  recoveries,  fines  and 
conveyances  to  be  made  of  tithes  in  lay  hands,  according 
as  had  been  used  for  assurances  of  lands,  tenements  and 
other  hereditaments.  And  the  analogy  of  the  descent 
of  estates  in  other  hereditaments  was  followed  in  tracing 

Descent  of  the  descent  of  estates  of  inheritance  in  tithes.  But  as 
tithes,  being  of  a  spiritual  origin,  are  a  distinct  inherit- 
ance from  the  lands  out  of  which  they  issue,  they  have 
not  been  considered  as  affected  by  any  particular  custom 
of  descent,  such  as  that  of  gavelkind  or  borough-Enghsh, 
to  which  the  lands  may  be  subject,  but  in  all  cases  they 
descend  according  to  the  course  of  the  common  law  (q), 

(m)    Stat.   27  Hen.   VIII.  c.  28,  («)  27  Hen.  VIII.   c.  28,   s.  2; 

intituled,     "An  Act  that  all   He-  31  Hen.  VIII.  c.  18,  ss.  18,  19. 

ligious    Houses    under   the  yearly  (o)  Stat.   81   Hen.   VIII.  c.  18, 

Revenue  of  Two  Hundred  Founds  s.  18;  82  Hen.  VIII.  c.  7,  s.  1. 

shall  be   dissolved    and    given  to  (v)    Stat.  32   Hen.   VlII.   c.  7, 

the    King    and    his  heirs;"    stat.  s.7. 

81    Hen.   VIII.    c.     13,    intituled,  {q)  Doe  d.  Luihington  v.  Bishop 

"An    Act    for  the    Dissolution  of  of   Llandaf,  2  New   Rep.   4^)1:    1 

all  Monu;itt'nes  and  Abbeys;  "  and  Eagle  on  Tithes,  16. 
Stat.  32  Hen.  VlII.  c.  24. 
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From  this  separate  nature  of  the  land  and  tithe,  it  also  Tithes  exist 
follows  that  the  ownership  of  both  by  the  same  person  from  the 
will  not  have  the  effect  of  merging  the  one  in  the  other.  ^*°^ 
They  exist  as  distinct  subjects  of  property ;  and  a  con- 
veyance of  the  land   with  its  appurtenances,  without 
mentioning  the  tithes,  will  leave  the  tithes  in  the  hands 
of  the  couveying  party  (r).     The  Acts  which  have  been  Commutation 
passed  for  the  commutation  of  tithes  {s)  affect  tithes  in  ° 
the  hands  of  laymen,  as  well  as  those  possessed  by  the 
clergy.     Under  these  Acts  a  rent-charge,  varying  with 
the   price  of    corn,  has  been  substituted  all  over   the 
kingdom  for  the  inconvenient  system  of  taking  tithes 
in  kind  ;  and  in  these  Acts  provision  has  been  properly  Merger  of 

'  \  1.1      t»tl^e»*  or  rent 

made  for  the  merger  of  the  tithes  or  rent-charge  m  the  charge  in  the 
land,  by  which  the  tithes  or  rent-charge  may  at  once  be  *°  ' 
made  to  cease,  whenever  both  land  and  tithes  or  rent- 
char£:e   belong  to  the  same  person  (t).     By  the  Tithe  Remedies  for 

r  \  /  ./  Ijjg  recovery 

Act,  1891  {u)j  tithe  rent-charge  is  recoverable  only  of  a  tithe  ' 
under  an  order  of  the  county  court  of  the  district,  '^^^^^'^^K®- 
where  the  lands,  out  of  which  it  issues,  are  situate; 
which  order  is  to  be  executed  by  distress  and  entry,  if 
the  lauds  are  occupied  by  the  owner,  but  in  any  other 
case  by  the  appointment  of  a  receiver  of  the  profits. 
Not  more  than  two  years'  arrears  can  be  so  recovered  (a?). 
And  no  one  is  personally  liable  to  the  payment  of  a 
tithe  rent-charge  (y). 


(r)  Chapman  v,  QatcombSf  2 
New  Cases,  516. 

(#)  Stats.  6*7  Will.  IV.  c.  71 ; 

7  Will.  IV.  A  1  Vict.  c.  69;  1  A 
2  Vict.   c.   64;  2  A  8  Vict.  c.  62; 

8  A  4  Vict.  c.  16;  6  Vict.  c.  7; 
5  A  6  Vict.  c.  54:  9  A  10  Vict, 
c.  78-  10  A  11  Vict.  c.  104:  14 
A  15  Vict.  c.  53-16  A  17  Vict, 
c.  124-21  A  22  Vict.  c.  68;  28 
A  24  Vict.  c.  98;  86  A  87  Vict. 
c.  42:  41  A  42  Vict.  c.  42 ;  48  A 
49  Vict.  c.  82;  49  A  60  Vict, 
c.  54. 

(0  stats.  6  A7  Will.  IV.  c.  71, 
8.  71  ;  1  A  2  Vict.  c.  64  ;  2  A  8 
Vict.    c.    62,   8.    1  ;    9  A  10  Vict. 


c.  78,  8.  19. 

{u)  Stat.  54  Vict.  c.  8,  as.  2,  9. 
By  8.  1,  an  J  contract  made 
between  an  owner  and  occupier 
of  lands,  after  the  passing  of  this 
Act,  for  payment  of  the  tithe 
rent  charge  6y  the  occupier  shall 
be  void.  Tithe  rent  charsre  was  pre- 
viously recoverable  only  oy  distress 
and  entry  under  stat.'6A7  Will. 
IV.  c.  71,  88.  67,  81—85  ;  £a%Uy 
T.  Badham,  SO  Ch.  D.  84. 

{x)  Stat.  6  A  7  Will.  IV.  c.  71, 
8    81. 

(y)"  Sect.  67;  stat.  54  Vict, 
c.  8,  8.  2  (9). 
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Titles  of 
hoDour. 


Offices. 


There  are  other  species  of  incorporeal  hereditaments 
which  are  scarcely  worth  particular  notice  in  a  work  so 
elementary  as  the  present,  especially  CH>nsidering  the 
short  notice  that  has  necessarily  here  been  taken  of  the 
more  important  kinds  of  snch  property.  Thus,  tides  of 
honour^  in  themselves  an  important  kind  of  incorporeal 
hereditament,  are  yet,  on  account  of  their  inalienable 
nature,  of  but  little  interest  to  the  conveyancer.  The 
same  remark  also  applies  to  offices  or  places  of  business 
and  profit.  No  outline  can  embrace  every  feature. 
Many  subjects,  which  have  here  occupied  but  a  single 
paragraph,  are  of  themselves  sufficient  to  fill  a  volume. 
Reference  to  the  different  works  on  the  separate  subjects 
here  treated  of  must  necessarily  be  made  by  those  who 
are  desirous  of  full  and  particular  information. 


PART  III. 

OP  COPYHOLDS 


OuB  present  subject  is  one  pecnliarly  connected  with 
those  olden  times  of  English  history  to  which  we  have 
had  occasion  to  make  so  frequent  reference.  Every- 
thing relating  to  copyholds  reminds  us  of  the  feudal 
manor,  and  the  more  ancient  village  community. 
Estates  in  copyhold  are,  however,  essentially  distinct, 
both  in  their  origin  and  in  their  nature,  from  those 
freehold  estates  which  have  hitherto  occupied  our 
attention.  Copyhold  lands  are  lands  holden  by  copy  Definition  of 
of  court  roll ;  that  is,  the  muniments  of  the  title  to 
such  lands  are  copies  of  the  roll  or  book  in  which  an 
account  is  kept  of  the  proceedings  in  the  Court  of  the 
manor  to  which  the  lands,  belong.  For  all  copyhold 
lands  belong  to,  and  are  parcel  of,  some  manor.  An 
estate  in  copyhold  is  not  a  freehold ;  but,  in  construc- 
tion of  law,  merely  an  estate  at  the  will  of  the  lord  of 
the  manor,  at  whose  will  copyhold  estates  are  expressed 
to  be  holden.  Copyholds  are  also  said  to  be  holden 
accordviig  to  the  custom  of  the  manor  to  which  they 
belong,  for  custom  is  the  life  of  copyholds  (a). 

Copyhold  tenure  grew  out  of  tenure  in  villenage,  as  origin  of 
has  been  previously  stated  (J).     The  early  history  of  ^^'^'^  ° 
tenure  in  villenage  is  lost  in  the  obscurity  which  covers 
English  institutions  of  early  times  after  the  settlement 
of  the  invaders  from  Germany  {c).     Villenagtumj  how-  ViUmoi^um. 

(a)  Go.  Cop.  8.  82,  Tr.  p.  58.  (c)  See  1  Stubbs,   Const.  Hist. 

(6)  AfUe,  pp.  27,  40.  Chap,  V. 
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Villanui. 


A  common 
field. 


Tribal 
commonity 


Village 
community. 


ever,  of  which  the  word  viUenage  is  an  adaptation,  means 
either  the  tenure  or  the  condition  of  a  villanus  (d). 
And  the  word  vUlanuSy  as  originally  used,  merely  de- 
noted a  member  of  a  viUa^  or  village  agrienltnral  com- 
munity; a  villager,  in  fact  {e).  Now,  the  cultivation 
of  land  upon  the  common  or  open-field  system  of  hus- 
bandry by  the  members  of  a  village  community  was  a 
feature  of  English  life,  which  only  disappeared  within 
the  first  half  of  the  present  century  (/*).  But  to  trace 
the  origin  of  this  common-field  system  of  cultivation 
we  are  carried  back  to  the  earliest  stages  in  the  history 
of  the  occupation  of  land.  A  common  field,  in  its  last 
stage  of  development,  may  be  shortly  described  as  a 
large  open  field  of  arable  land,  divided  into  long  stripe 
which  were  held  in  severalty  {g)  by  different  owners. 
The  field  was  cultivated  in  a  rotation  of  crops  deter- 
mined by  the  rules  of  the  community,  which  were 
founded  on  immemorial  custom.  The  strips  were  not 
inclosed.  And  when  the  field  lay  fallow,  each  owner 
of  a  strip  of  land  might  put  his  cattle  in  to  range  over 
the  whole  field,  in  virtue  of  his  right  of  common  over 
the  other  strips  (A).  The  earliest  form  of  common-field 
husbandry  seems  to  have  been  the  common  ploughing  of 
waste  land  temporarily  occupied  by  a  tribal  community, 
whose  mode  of  life  was  pastoral  rather  than  agricultural, 
and  whose  habits  were  migratory.  The  cultivation  of 
land  by  a  village  community  argues  a  permanent  settle- 
ment upon  the  soil,  and  appears  to  belong  to  a  later 
stage  of  social  development  (^).    In  our  own  island,  we 


id)  In  Glanville  (lib.  5)  itilU- 
noffium  ia  used  to  denote  the  con- 
dition of  a  bondman  {natiiou»)\ 
Bracton  uses  villenaaium  in  the 
same  sense  (fo.  6  b),  but  also  uses 
it  to  denote  a  holding  in  Tillenaffe, 
meaning  either  the  tenure  or  ^e 
land  held  (see  fo.  7.  26,  208  b). 

g)  See    Du  Cange,   Glosaarium, 
verb.  ;  Co.  Litt.  5  b. 
(/)     See     Williams     on    Com- 


mons, 84 — 102;  Seebohm,  English 
Village  Community,  Chap.  I. 
sect.  4;  anUj  p.  59. 

{a)  JnUf  p.  185. 

(A)  See  ante,  pp.  40,  388; 
Williams  on  Commons,  67;  See- 
bohm.  Chap.  I.  sects.  1—8; 
Vinogradoff,  Villainage  in  Eng- 
land, Essay  II.  Cb.  I. 

[i>  Seebohm,  pp.  869,  870. 
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find  traces  of  the  tribal  system  of  caltivation  remaining 
in  Wales  till  after  the  Norman  Conquest  (k).  But  the 
inhabitants  of  the  Sonth-Eastern  parts  of  Britain 
appear  to  have  practised  the  cultivation  of  corn  on  land 
permanently  occupied  in  times  before  the  Roman  in- 
vasion (I).  When  land  has  once  been  placed  under 
permanent  cultivation  by  agricultural  settlements,  it  is 
often  found  that  the  shocks  of  national  disturbance  fail 
to  break  the  continuit}^  of  cultivation  (m).  In  Domesday- 
book  the  maneriaj  or  agricultural  estates,  of  which  an 
account  has  been  given  in  a  previous  chapter  (n),  are 
generally  described  as  they  existed  in  the  time  of  King 
Edward  as  well  as  at  the  time  of  the  survev.  And, 
while  we  remember  that  the  village  communities  of 
Domesday  had  been  developed  through  more  than  five 
centuries  under  Saxon  institutions,  we  must  not  forget 
that  they  were  spread  over  land  which  had  been  tilled 
by  the  agricultural  settlements  of  the  ancient  Britons 
and  their  Soman  Conquerors.  But  the  history  of  the 
growth  of  the  maneria,  which  we  find  established  in 
England  under  the  last  Saxon  kings,  is  too  obscure  to 
be  discussed  in  the  pages  of  an  elementary  law  book. 
We  shall  therefore  take  up  tenure  in  villenage  in  the  Tenure  in 
form  which  it  had  assumed  after  centuries  of  agricul  -  ^^  ^^^f^^- 
ture  at  the  time  of  the  Norman  Conquest.  As  we  have 
seen  (o),  the  Domesday  survey  discloses  a  land  covered 
with  agricultural  estates,  each  belonging  to  some  free- 
holder, and  cultivated  in  common  fields  by  the  villani^ 
the  inhabitants  of  the  villa  or  manerium  (p).  As  t 
regards  personal  statuSy  the  viUanus  of  the  time  of  the 
Conquest  appears  to  have  been  a  free  man  {q) ;  but  the 

{k)  Seebohm»     Chap.    YI. ;    see  (0)  Ant€y  p.  89. 

alto  Appendix  F.,;mm^.  ip)  See  Seebohm,  Chap.  III. 

(0  oee    Seebohm,     Chap.    Til.  iq)       RectUudinea     Singularum 

8.  8.  Ptnonantmy    Ancient     Laws    and 

(m)  See    Seebohm,     Chap.    XI.  Institutes    of    England,    pp.    185, 

B,  2,  as  to  local  evidence   of    long  186 ;    Co.     Litt.     5    b ;    J&emble, 

continuity  of  English  Tillages.  Saxons   in   England,   Vol.  I.   pp. 

(a)  AfU€,  p.  89.  216,    828;    Stubbs,    Const.    Hist 
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oonditione,  on  which  he  held  his  land,  boand  him  to 
constant  labour  on  his  lord's  demesne  (r).  His  holding, 
it  will  be  remembered,  consisted  of  a  house  and  a  certain 
number  of  strips  of  land  scattered  thronghont  the  com- 
mon fields  of  the  vill  (s).  He  possessed  this  land  as 
the  tenant  of  the  owner  of  the  estate,  upon  the  condition 
of  performing  the  services  due  in  respect  of  his  holding. 
These  services  were  determined  bj  local  custom  (t). 
They  seem  generally  to  have  included  certain  payments 
in  money  and  in  kind;  but  the  chief  service  of  the 
viUanus  was  to  work  for  his  landlord.  He  had  to 
plough  his  landlord's  demesne  laud,  and  to  sow  and  to 
reap  and  to  mow  thereon,  according  to  the  time  of  year ; 
and  sometimes  he  had  to  do  other  work,  as  he  was  bid. 
But  the  amount  of  work  which  could  be  required  from 
a  viUanua  was  regulated  by  custom,  and  seems  to  have 
varied  a  good  deal  in  different  places  {u).  Custom,  it 
is  thought,  must  also  have  controlled  the  transmission 
of  the  holding  on  the  tenant's  death  {x). 


Tenure  in 
▼iilenage 
in  the 
thirteeath 
ceatarj. 


Between  the  eleventh  and  thirteenth  centuries  a 
change  appears  to  have  taken  place  in  the  constitution 
of  the  manerium^  and  the  legal  position  of  its  in- 
habitants.    As  we  have  seen  (y),  when  it  became  im- 


*  Yardland. 


Virgata. 


SS  87,  132.  Vol.  I.  pp.  78,  426, 
2Dd  ed.;  Seebohm,  pp.  127,  165; 
ViDogp'adoff,  Villainage  in  Eng- 
land, 64—69,  135,  188—190,  218, 
889.  Note  that  the  InquinUo 
Eliengis  (surrey  of  the  lands  of 
the  monks  of  Ely)  was  taken  on 
the  oaths  '*  vicecomitis  sciran.  et 
omnium  baronura  et  eorum  fran- 
cigenarum  et  totius  centuriatus, 
presbyteri,  prsepositi,  sex  villaiU 
uniuscujusque  villas ; ''  Domesday, 
iii.  497  ;  Seebohm,  p.  88  ;  Stubbs, 
Select  Charters,  p.  86. 

(r)  ArUe,  pp.  40,  47  and  n.  ( /" ). 

(f)  The  holding  of  a  villanits 
is  very  generally  found  to  be  a 
rirgate  or  half  a  virgate  of  land. 
The  Latin  word  virgata  (a  bundle 
of   rods)  is  used  to  translate  the 


Saxon  term  yardland,*  A  virsate 
or  yardland  varied  in  extent ;  but, 
on  an  average,  it  appears  to  have 
comprised  thirty  acres,  i.  «.,  ten 
scattered  acre-strips  in  each  of 
the  three  common  fields  of  the 
vill ;  See  Seebohm,  Chap.  II. 
ss.  2 — 4;  Vinogradoflf,  Villainage, 
148,  239. 

(0  See  BectUudines  Singular um 
Personarum^  Ancient  Laws  and 
Institutes  of  England,  pp.  185— 
189. 

{u)  See  Seebohm,  Chap.  11. 
ss.  5—12;  Ch.  V,  ss.  2,  4,  6,  7; 
Vinogradoff,  Villainage,  pp.  297 
—800. 

(x)  See  Seebohm,  pp.  76,  77, 
176,  177;  atUe,  p.  19,  n.  (y). 

(y)  Ante,  pp.  14,  15,  48. 
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portant  to  determine  what  landholders  should  have 
their  possession  protected  by  the  special  remedy  given 
in  the  Eang's  Court,  all  the  old  English  forms  of  land- 
holding  were  submitted  to  the  classifying  action  of  a 
general  judge-made  law.  Thus  the  possession  of  the 
free  sokemen,  whose  services  were  fixed  and  lighter 
than  those  of  ordinary  villagers,  was  allowed  to  be  their 
own.  So  that  socage  came  to  be  a  species  of  freehold 
tenure,  including  all  who  held  by  certain  but  not 
military  service  (2).  But  the  more  burdensome  con- 
ditions of  occupation  incumbent  on  the  ordinary 
viUanus  were  held  to  be  servile  (a) ;  and  he  was  not 
allowed  to  claim  in  the  King's  Court  the  possession  of 
his  holding  as  his  own  (J).  Tenure  in  villenage  was 
thus  placed  outside  the  pale  of  property  protected  by 
law.  By  the  middle  of  the  thirteenth  century,  the 
manerium  of  Domesday  has  become  a  feudal  manor,  of 
which  the  most  important  tenants  are  the  freeholders 
in  knight's  service  or  socage  (<?) ;  while  the  position  of 
the  viUcmi  is  not  only  degraded  by  denial  of  protection 
in  the  King's  Court,  but  is  further  complicated  with 
questions  of  personal  st<Uu8.  The  law  of  the  thirteenth 
century  is  stated  by  Bracton.  In  his  treatise,  tenure Bracton's 
in  villenage,  with  its  labour-services,  is  contrasted  with  tenure  in 
free  tenure  by  military  service  or  in  socage;  and  it^'^®^'^^®' 
appears  that  the  tenant  in  villenage  may  be  either  a  free 


Cb)  AfUe,  pp.  47—49. 

<a)  Vinogradoff,  Villainage,  81 
—88,  216,  216. 

(h)  AnUf  p.  17  and  note  (n). 

(e)  Ante,  pp.  41,  42,  48.  It  U 
not  clear  how  ibis  change  took 
place.  No  doubt  it  resulted  partly 
irom  grants  of  land  out  of  ihe 
lord's  demesne  to  be  held  freely, 
partly  too  from  the  enfranchise- 
ment (or  grant  to  be  held  freely) 
oif  land  formerly  held  in  villenage. 
Professor  VinogradofF  shows,  how- 
ever, that  there  are  instances  of 
thirteenth  century  freeholds,  of 
which    the    origin  cannot  well  be 

W.R.P. 


attributed  either  to  grant  or  en- 
franchisement. These,  he  sug- 
gests, cannot  be  explained  except 
as  free  land,  which  was  originally 
an  integral  part  of  the  land  tilled 
by  the  village.  See  Vinogradoff, 
Villainage,  Essay  II.  Ch.  IV.; 
see  also  pp.  121  et  mo.;  Bract,  fo. 
7,  26  a,  209  a;  Bntton,  liv.  8, 
cb.  2,  S§  7,  8  ;  stat.  ExtetUa 
Man&rii,  Statutes  of  the  Realm,  i. 
242;  Seebohm,  Ch.  III.  s.  8; 
Cartulary  of  the  Abbey  of  Ramsey 
(Rolls  ed.),  i.  286,  287,  297,  884, 
870,  440  (instances  of  enfranchise- 
ment). 

E  E 
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Jf«roAtf^(im. 


Priyileged 
villenage. 


man  or  a  bondman  {d).  The  meaning  of  the  word 
vtUcmiM  has  also  been  modified;  and  it  is  nsed  to 
denote  either  a  tenant  in  villenage  (whether  bond  or 
free),  or  one  who  is  in  personal  condition  a  bondman  (6). 
Bracton  {/)  describes  tenure  in  villenage  as  being 
either  absolute  (purum)  or  privileged.  The  tenant  in 
absolute  villenage  holds  by  uncertain  and  unlimited 
services ;  he  has  to  do  what  he  is  bid,  may  be  taxed  at 
the  will  of  the  lord,  and  has  to  pay  the  merchetum,  or 
fine  for  the  privilege  of  giving  his  daughter  in  marriage. 
The  burthen  of  the  merchetum  is  incident  to  the  status 
of  a  bondman  only,  and  not  to  that  of  a  free  man.  Bat 
a  free  man  may  hold  laud  in  absolute  villenage ;  and  in 
such  a  case  he  must  perform  the  services,  if  he  wish  to 
continue  in  the  occupation  of  his  holding.  And  if  a  free 
man  paid  the  merchetum^  he  would  pay  it  as  an  incident 
of  his  tenure,  and  not  of  his  status  (g).  Privileged 
villenage  is  to  hold  land  under  an  agreement  with  the 
lord  at  fixed  services  of  a  servile  nature,  which  are 
determined  by  the  agreement.  Either  a  free  man  or  a 
bondman  can  hold  in  this  way.  Tenant  in  villenage 
holds  possession  in  the  name  and  at  the  will  of  his  lord, 
who  is  seised  of  land  held  of  him  in  villenage  in  his 
demesne  (A).  If  a  tenant  in  villenage  be  ejected  by  any 
other  than  his  landlord,  the  King's  Court  docs  not 
recognize  that  he  has  any  right  of  his  own  to  recover 
possession  of  his  holding  (t).  If  a  tenant  in  absolute 
villenage  be  ejected  by  his  landlord,  the  law,  regarding 
him  strictly  as  tenant  at  his  lord's  will,  does  not 
recognize  that  he  has  any  right  to  recover  possession. 
8till,  a  free  man  holding  in  absolute  villenage  ought  not 


(d)  Bracton,  fo.  207  a,  208  b. 

{e)  See  Bracton,  fo.  208  b,  where 
he  also  uses  the  word  servtti  in 
speaking  of  the  personal  status  of 
a  bondman ;  see  also  f o .  4  b,  6b: 
Co.  Litt.  6  b.  In  Glanville  (lib.  6) 
a  bondman  is  called  nativus, 

(/)  Fo.  7,  26,  208  b. 


(g)  Bracton,  fo.  199  b,  200  a; 
see'an^,  p.  16  and  d.  (A). 

(h)  Bract,  fo.  268  a;  anU, 
p.  85. 

(t)  Bract,  fo.  7  a,  26  b,  168  a. 
190,  197  b,  207  a,  208  b,  210  b, 
278  b. 
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to  be  ejected,  whilst  he  performs  the  customary  services. 
A  tenant  in  privileged  villenage  of  the  kind  above 
mentioned  acquires  by  the  agreement  a  right  to  sue  his 
lord  personally,  in  virtue  of  which  he  may  possibly 
recover  possession,  if  ousted  by  the  lord  (A;).  Another  vuianwn 
kind  of  privileged  villenage  is  the  tenure  called  vU- 
lanum  socagium^  which  is  the  tenure  of  those  who  hold 
land  of  manors  in  the  ancient  demesne  of  the  Crown  (Z) 
by  fixed  services  of  a  servile  nature.  Such  tenants  can 
not  be  ejected,  so  long  as  they  perform  their  services ; 
nor  can  they  be  compelled  to  remain  in  the  occupation 
of  their  holdings,  and  therefore  they  are  called  free. 
But  their  possession  is  not  protected  in  the  King's 
Court,  but  only  by  a  special  royal  writ  in  the  manorial, 
court.  And  they  cannot  alien  their  tenements  by 
gift  (m),  or  transfer  them  to  others,  any  more  than 
bondmen  can ;  and  therefore  if  their  holdings  are 
to  be  transferred,  they  surrender  them  to  the  lord  or 
his  steward,  who  delivers  them  to  others  to  hold  in 
villenage. 

Practically,  however,  the  tenant  in  absolute  villenage  Actual  posi- 
of  the  thirteenth  century  was  placed  in  a  more  favour-  tenant  in 
able  position  than  was  accorded  to  him  by  King's  Court  thirteenth** 
law.     In  everyday  life  the  will  of  the  lord  was,  as  a  ^^^'^^'^T- 
rule,  controlled  by  custom.      And  what  is  more,  the 
humblest   villager  had  some  security  against  the  in- 
vasion of  his  customary  rights  in  the  manorial  court, 
of  which  the  findings  were  originally  those  of  the  whole 
body  of  villagers,  whether  bond  or  free  (n).     Thus  the 
services  required  of  the  tenant  in  villenage  were  those 
accustomed  to  be  rendered  in  respect  of  his  holding ; 

ik)  Bract,  fo.  24  b,  26  b,  168  b,  (n;  Maitland,    Select    Pleas    in 

190,  199    b,   200  a,   208  b,   209  a.  Manorial   Courts  (Selden  Society, 

See  Vinogradoff,    Villainage,  70 —  vol.    2),    Introd.  Iz.   tt  teq.^    \€z^ 

n^  77—81.  164  ;       Vinogradoflf,        Villainage, 

(0  AnU,  p.  57.  Essay  II.  Ch.  V.,   Selden  Sooietj, 

'  See  ante,  p.  140.  iv.  110. 

B  B   2 
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and  these  were  described,  with  extreme  minateness,  in 
the  manorial  extents  or  surveys,  which  were  drawn  up 
for  the  guidance»-of  the  lord,  but  on  the  evidence  of  the 
villagers  themselves  {o).  The  possession  of  a  tenant  in 
villenage  appears  to  have  been  protected  in  the  manorial 
court  against  all  persons  other  than  the  lord  (p).  And 
in  many  cases  the  lords  submitted  to  such  dealings  with 
lands  holden  of  them  in  villenage  as  showed  or  founded 
a  custom  of  hereditary  succession  to  the  tenancy,  or 
alienation  by  the  tenant  {q). 

Growth  of  the     The  law  of  copvliold  tenure  seems  to  have  OTOwn  up 

law  of  copy-  ^*'  .  . 

hold  tenure,  as  the  customs,  which  regulated  the  holding  of  land  in 
villenage,  developed  into  rights,  and  personal  bondage 
died  out.  Copyhold  tenure  appears  to  have  gained 
ground  with  progress  varying  according  to  the  customs 
and  circumstances  of  particular  manors  and  districts. 
Commutation  of  the  labour  services  for  money  rents 
was  doubtless  one  of  the  chief  causes  of  the  change  from 
tenure  in  villenage  to  copyhold  tenure  ;  and  this  com- 
mutation appears  to  have  been  made  at  different 
periods  in  different  parts  of  the  country  (r).  The 
tenure  came  tp  be  called  copyhold,  because  the  tenants 
had  no  other  evidence  of  title,  save  copies  of  the  Court 
rolls  («).  For  the  customs  relating  to  the  holdings  of 
the  tenants  in  villenage  were  proved  by  the  entries 
made  in   the  rolls,  which  formed  the  records  of  the 

Court  rolls,  proceedings  of  the  Manorial  Court  {t).  These  records 
are  the  Court  rolls,  which  alone  can  furnish  evidence  of 
the  custom,  by  virtue  of  which  the  copyholder  claims 

(o)  Vinogradoff,   ViUainage,   212  810. 

—^15,  278,  297—800,  865.  («)  Litt.  s.  76. 

(v)  Ante,  p.  17,  n.  (n).  (t)    See   Seebohm's    account  of 

{q)  Vinogradoff,   Villainage,    165  the  Court  Rolls  of  the  Manor  of 

—167.   172;  Rot.    Hund.    ii.   408,  Windslow    during    the    reign    of 

669,  768.  770,  771;    Ramsey  Car-  Edward    III.;    Eng.    Vill.     Com- 

tulary  (Rolla  Series),  i.    872,  411,  munity,   pp.   20— 82j  Vinogradoff, 

416, 482,  477.  Villainage,      173,      874 ;     Selden 

(r)  Vinogradoff.  Villainage,  189,  Society,  iy.  112. 
167—172,     178  —  188,    216,    806  — 


\ 
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his  estate;  and  copies  of  the  entries  made  therein; were 
given  to  the  tenants  and  kept  by  them  as  muniments  of 
title  (u).  Originally,  as  we  have  seen,  the  whole  village 
community  was  represented  in  one  Manorial  Court  (a?). 
But  according  to  later  law  (y),  the  Court  Baron  of  a 
manor,  in  which  the  freeholders  were  suitors  and 
judges  (s),  is  distinguished  from  the  Court  held  for  the 
customary  tenants  ;  the  latter  being  called  a  Customary  Customary 
Court,  and  the  lord  only,  or  his  steward,  being  judge 
therein, 

Littleton,  who  wrote  in  the  reim  of  Edward  IV.,  Littleton's 

o  7  account  of 

describes  (a)  tenant  by  copy  of  Court  roll  as  holding  copyhold 
lands  in  fee  simple,  fee  tail,  or  for  life  at  the  will  of  vmeiage!. 
the  lord,  according  to  the  custom  of  the  manor,  in  virtne 
of  an  immemorial  custom  within  that  manor,  that  lands 
should  be  so  held.  He  shows  how  such  tenants  may 
have  estates  of  inheritance  by  the  custom,  though  they 
have  no  freehold  at  common  law  (J) ;  and  describes  the 
manner  in  which  it  is  customary  for  them  to  alienate 
their  holdings  (c).  Littleton,  however,  also  mentions  {d) 
tenure  in  villenage  as  being  most  properly  when  a  villein 
holdeth  of  a  lord,  to  whom  he  is  a  villein,  certain  lands 
according  to  the  custom  of  the  manor,  or  otherwise,  at 
the  will  of  the  lord,  and  to  do  to  his  lord  villein  service, 
as  to  carry  out  the  dung  of  his  lord  and  spread  it  on 
the  lord's  land,  and  such  like.  And  he  says  that  some 
free  men  hold  their  tenements  according  to  the  custom 
of  certain  manors  by  such  services  ;  and  their  tenure  is 
also  called  tenure  in  villenage,  and  yet  they  are  not 
villeins ;  for  no  land  holden  in  villenage,  or  villein  land, 
nor  any  custom  arising  out  of  the  land,  shall  ever  make 
a  free  man  villein.    It  appears  from  this  passage,  that 


(u)  Co.  Litt.  58  a.  (a)  Sect.  78. 

(aj)  Ante,  p.  419.  (h)  Sects.  76,  77,  81, 

ry)  Co.  Litt.  58  a;  2  Wat,  Cop.         (c)  Sects.  74,  78,  79. 


4,  5  ;  1  Scriv.  Cop.  5,  6,  8d  ed.  (d>  Sect.  172. 

(z)  Ante,  pp.  42,  45. 
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in  Littleton's  time  the  word  viUcmus  or  villein  had 
almost  entirely  lost  its  old  meaning  («),  and  was  gene- 
rally nsed  to  signify  a  bondman  (/*).  It  may  also  be 
inferred  from  Littleton's  treatise  that,  in  his  time, 
copyhold  tenure  had  partially,  bnt  not  altogether, 
superseded  tenure  in  villenage.  With  the  extinction  of 
personal  bondage  after  Littleton's  day  (g\  the  term 
tenure  in  villenage  seems  to  have  become  obsolete; 
and  the  tenure  itself  has  survived  only  in  the  form  of 
copyhold  tenure. 

Copyhold  The  estates  for  which  land  may  be  holden  in  copy- 

hold  tenure,  and  the  modes  of  alienation  thereof  and 
succession  thereto,  are  the  outgrowth  of  local  customs, 
which  in  many  cases  are  donbtless  of  great  antiquity  (A). 
In  these  matters  the  law  is  now  determined  by  the 
custom  of  each  particular  manor.  In  those  manors,  in 
which  it  was  the  custom  that  the  heir  of  a  tenant  in 
villenage  should  be  admitted  to  succeed  to  his  ancestor's 
holding,  the  interest  of  the  copyholders  developed  into 
Copyholds  of  customary  ^^o^  of  inheritance  analogous  to  freehold 
inheritance,  estates.  Such  cstatcs  dcsccud,  not  to  the  heirs  at  com- 
mon law,  but  to  the  customary  heirs  {%) ;  that  is,  to 
those  relations  of  a  deceased  tenant,  who  by  the  custom 
of  the  manor  have  from  time  immemorial  been  admitted 
to  succeed  to  his  holding  as  his  heirs.  Sometimes  the 
customary  course  of  descent  is  analogous  to  the  course 
of  descent  prescribed  by  law  in  the  case  of  freeholds. 


(«)  See  anie^  pp.  414,  418. 
(/)  Littleton    (secte.    181—188), 
describes  villeins  as  being  either 
regardant   or    in   gross,      villeins 
y...  .  regardant     were     annexed    to    a 

villeins  re- ^  manor,  and  would  pass  by  a  con- 
gardant  or  in  ^eyance  thereof ;  for  the  transfer 
gross.  ^^    villeins  in  gross    a   deed  was 

always  required.  It  may  be  in- 
teresting to  the  student  of  analy- 
tical jurisprudence  to  note  that  a 
villein  was  a  purely  incorporeal 
hereditament;  see  Litt.  sects. 
175,    181—186;    Co.    Litt.   121  b; 


ant€,  p.  886. 

ig)  See  8  Uallam,  Midd.  Ages, 
271;  Smyth,  De  Republica  An- 
glomm,  107,  108,  ed.  1588; 
Doctor  k  Student,  DiaL  II.  Ch. 
XVIU. 

(A)  See  Pollock,  Land  Laws, 
App.  C. ;  Elton,  Origins  of  Eng- 
lish Histonr,  Cb.  VIII.;  Elton, 
Custom  ana  Tenant   Right,  App. 

(»)  Dos  d.  Oorrod  v.  Oarrod, 
2B.  &Ad.-87. 
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Bnt  in  many  cases  qnite  a  different  course  of  descent 
is  prescribed  by  the  cnstom  of  the  manor  (k).  The 
memory  of  the  time  when  the  tenant's  heir  was  admitted 
to  succeed  by  virtue  of  a  custom  only,  and  not  as  of 
right,  is  preserved  by  the  fine,  which  the  lord  is  gene- 
rally entitled  to  exact  on  the  heir's  admission.  And 
the  form  of  transfer  by  favour  of  the  lord  is  also  pre- 
served in  the  mode  of  alienation  of  such  estates ;  for 
the  copyholder  cannot  convey  his  estate  directly  to 
another,  but  must  sfwrrender  his  holding  to  his  lord,  who 
will  then  admit  the  alienee  to  be  his  tenant  as  the  cus- 
tomary services  on  payment  at  the  customary  fine  (Z). 

In  the  Midland  and  Sonth-Eastem  counties  the  pre-  Copyholds  for 
vailing  customs  have  admitted  of  copyhold  estates  of 
inheritance  analogous  to  freehold  estates.  But  in  some 
manors  within  those  counties,  and  in  other  parts  of  the 
country  (m),  the  copyhold  tenant  is  admitted  to  hold  for 
his  own  life  only,  or  for  the  lives  of  himself  and  another 
or  others,  or  for  a  term  of  years  only.  In  such  cases, 
he  may,  by  virtue  of  an  immemorial  custom,  have  the 
right  either  to  nominate  his  successor,  or  to  renew  the 
lives  or  the  term  on  payment  of  a  certain  fine:  but 
otherwise  he  will  have  no  right  of  renewal  (n). 

It  was  long  before  the  estates  of  copyholders  were  Progreas  of 
secured  to  them  b}'  clearly  defined  rights,  which  could  mint  o^*c?py- 
be  enforced  in  the  King's  Courts   (o),  instead  of  byj-g^fj^' 
custom.     In  the  reign  of  Edward  III.  a  case  occurred 
in  which  the  entry  of  a  lord  on  a  tenant  by  copy  of 
Court  roll  was  adjudged  lawful,  because  the  tenant  did 
not  do  his  services,  by  which  he  broke  the  custom  of 

{k)  See  2  Wat.  Cop.  App.  III.,  8rd  ed.  ;    Watkins  on  Copyholds, 

4th    ed.  ;   Ra   Smart,  18  Ch.    D.  4th  ed.  vol.  I.  pp.  62,  n.,  71,  n., 

166.  122,     n.,     872—874;    Vol.   II.     p. 

{ti  Litt.  8.  74;  see  Vinogradoff,  214,    n.,    and    App.    III.;  Elton, 

Villainage  in  England,   871  et  seq.  Custom  and  Tenant  Right,  pp.  81, 

(m)    Chiefly    ki    the    West    of  82,  63—72,  and  App.  C. 

England.  {o)  Ante,  p.  9  and  n. 

(»)  See  1  Scriv.   Cop.  42^—427, 
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the  raanor  (p).  This  aeems  to  show  that  the  lord 
coald  not,  at  that  time,  have  ejected  his  tenant  without 
cause  (j).  In  the  reign  of  Henry  VI.  it  was  said  that 
a  tenant  by  copy  of  Goart  roll  should  have  a  remedy  in 
Chancery  against  his  lord  who  ousted  him  (r).  And  in 
the  reign  of  Edward  IV.  the  right  of  the  copyholder  to 
enjoy  his  customary  estate,  as  against  his  lord,  was 
struggling  into  definite  recognition  at  law.  For  little- 
ton  says  that  the  lord  cannot  break  the  custom,  by 
which  the  copyhold  tenant  enjoys  his  estate  («),  and 
may  in  some  case  be  barred  by  the  custom  in  an  action 
of  trespass  against  him  {t).  While  other  judges 
suggested  that  a  copyholder  might  have  an  action  of 
trespass  against  a  lord  who  unjustly  deprived  him  of 
possession  (u).  These  opinions  ultimately  prevailed  (a?). 
As  against  other  persons  than  the  lord,  the  estate  of 
the  copyholder  seems  to  have  been  earlier  secured  to 
him,  as  of  right.  But  he  was  not  protected  by  the 
King's  writ,  for  he  could  only  assert  his  rights  in  the 
lord's  Court  by  proceedings  in  the  nature  of  real 
actions  according  to  the  custom  of  the  manor  (y).  And 
he  could  not  appeal  from  the  judgment  of  the  lord  to 
the  King's  Courts  of  Law  ;  but  his  only  remedy  against 
the  false  judgment  of  the  lord  was  in  the  nature  of 
a  petition  in  Chancery  (s).  Copyholdere'  rights  were 
finally  secured  in  the  reign  of  Elizabeth,  when  it 
was  decided  (a)  that  a  copyholder  might  recover  posses^ 


tp)  Year  Book,     42  Edw.    III. 

S5,  pi.  9. 
ig)  4  Rep.  21  b. 
(r)    Fitz.     Abr.    tit.     Subpoena, 

SI.   21  ;    Andrews  r.   BuUe,  4  K. 
;  J.  892. 

(«)    Litt.  88.    77  (of   which  the 
latter  half  is  of  doubtful  authen- 
ticity), 82— 84,  187. 
(0  Sect.  82. 
(u)  Year  Book,  7  Edw.  IV.  18, 


pi.  16;  21  Edw.  IV.  80,  pi.  27. 


90. 


(x)  Co.   Cop.   8.  9 


0,  pi.  2 
;    Bac. 


Uses, 


Of)  See  ante,  p.  420 ;  18  Bio.  II. 


Fiti.  Abr.  tit.  Faux  Judgment, 
pi.  7;  Year  Book.  2  Hen.  IV.  12, 
pi.  49;  1  Hen.  V.  11,  pi.  24;  4 
Rep.  21  b.;  latt.  s.  76;  1  Scriv. 
Cop .  562  et  ieq.  8rd  ed. 

(«)  See  Fitz.  Abr.  vbi  tup. ; 
Year  Book,  14  Hen.  IV.  84,  nl. 
51  ;  4  Rep.  80  b.  ;  PaUuhuP* 
MM,  4  Vin.  Abr.  885 ;  Edwardif 
COM,  Lane,  98 ;  A»h  y.  RogU^  1 
Vem.  867;  Co.  Litt.  60  a;  1 
Scriv.  Cop.  582,  8rd  ed. 

(a)  Melvfieh  v,  LuUr,  4  Rep. 
26  a  ;  see  1  Scriy.  Cop.  558  st  ttq., 
8rded. 
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sion  of  his  holding,  from  his  lord  as  well  as  from  a 
gtranger,  in  an  action  of  ejectment,  which  he  conld  bring 
at  common  law.  For  this  action  was  in  form  founded 
upon  a  lease  for  a  year  made  by  the  copyholder,  which 
was  good  at  common  law,  and  the  ^ectment  of  the 
lessee  after  entry  (p). 

Copyhold  estates  thns  acquired  the  essential  quality 
of  ownership ;  and,  as  we  have  seen,  are  now  included 
in  what  is  called  real  property,  as  well  as  freeholds  (o). 

{b)  Anie,  p.  61,  n.  (0,  e)  Ante,  pp.  2,  87. 
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CHAPTER  L        . 

OF  ESTATES  IN  COPTHOLDS. 

BBUtes  in  WiTH  regard  to  the  estates  which  may  be  holden  in 

^^^^  ^  copyholds,  in  strict  legal  intendment  a  copyholder  can 

An  estate  at  have  but  one  estate ;  and  that  is  an  estate  at  will,  the 
smallest  estate  known  to  the  law,  being  determinable  at 
the  will  of  either  party.  For  though  custom  has  now 
rendered  copyholders  independent  of  the  will  of  their 
lords,  yet  all  copyholds  properly  so  called,  are  still  ex- 
pressly stated,  in  the  Court  rolls  of  manors,  to  be  holden 
at  the  will  of  the  lord  {a)  ;  and,  more  than  this,  estates 
in  copyhold  are  still  liable  to  some  of  the  incidents  of 
a  mere  estate  at  wilL  We  have  seen  that  in  thd 
thirteenth  century  the  occupants  of  land  in  villenage, 
however  much  they  may  have  been  protected  from 
disturbance  by  force  of  custom,  were  regarded  by  the 
law  of  the  King's  Court  as  mere  tenants  at  the  will  of 
the  freeholder  of  a  manor,  having  no  independent  right 
of  their  own  to  the  possession  of  their  holdings;  and 
further  that  it  was  considered  that  the  lord  was  seised 
in  his  demesne  of  all  land  occupied  by  his  tenants  in 
vUlenage  {i).  In  other  words,  the  lands  held  by  such 
tenants,  who  afterwards  came  to  be  called  copyholders, 
still  remained  part  and  parcel  of  the  lord's  manor;  and 
the  freehold  of  these  lands  still  continued  vested  in  the 
lord.  And  this  is  the  case  at  the  present  day  with  regard 
The  lord  is  to  all  copyholds.  The  lord  of  the  manor  is  actually 
of^au  tL^^'  seised  of  all  the  lands  in  the  possession  of  his  copyhold 
fanls^of^his    tenants  (c).     He  has  not  a  mere  incorporeal  seignory 


manor. 


(a)    1   Walk.    Cop.    44,    45;  1         (o)    Watk.    Descento,     51    (69, 
Scriv.  Cop.  605.  4th  ed.) 

{b)  Ante,  p.  418. 
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over  those  as  he  has  over  his  freehold  tenants,  or  those 
who  hold  of  him  lands,  once  part  of  the  manor,  bat 
which  were  anciently  granted  to  be  held  for  estates  in 
fee  simple  by  free  tenure  (d).  Of  all  the  copyholds  he 
is  the  fendal  possessor ;  and  the  seisin  he  thus  has  is  not 
without  its  substantial  advantages.  The  lord  having  a 
legal  estate  in  fee  simple  in  the  copyhold  lands,  possesses 
all  the  rights  incident  to  such  an  estate  (^),  controlled 
only  by  the  custom  of  the  manor,  which  is  now  the 
tenant's  safeguard.  Thus  he  possesses  a  right  to  all  The  lord  haa  a 
mines  and  minerdU  under  the  lands  (f\  and  also  to  all  and  timber. 
timber  growing  on  the  service,  even  though  planted  by 
the  tenant  {g).  These  rights,  however,  are  somewhat 
interfered  with  by  the  rights  which  custom  has  given  to 
the  copyhold  tenants ;  for  the  lord  cannot  come  upon  the 
lands  to  open  his  mines,  or  to  cut  his  timber,  without 
the  copyholder's  leave.  And  hence  it  is  that  timber 
is  so  seldom  to  be  seen  upon  lands  subject  to  copyhold 
tenure  (A).  Again,  if  a  copyholder  should  grant  a  lease  Lease  of 
of  his  copyhold  lands,  beyond  the  term  of  a  year,  without  ^^^^  " 
his  lord's  consent,  such  a  lease  would  be  a  cause  of  for- 
feiture to  the  lord,  unless  it  were  authorized  by  a  special 
custom  of  the  manor  {%),  For  such  an  act  would  be  im- 
posing on  the  lord  a  tenant  of  his  own  lands,  without 
the  authority  of  custom;  and  custom  alone  is  the  life  of 
all  copyhold  assurance  (A).    So  a   copyholder  cannot  Waste. 


(d)  AnU,  p.  886. 

U)  AnUj  p.  62. 

(/)  1  Watk.  Cop.  888;  1  Sen  v. 
Cop.  25,  508.  See  Bowser  v, 
Maclean,  2  De  G..  F.  ib  J.  415; 
Eardley  r.  Qranville,  8  Ch.  D. 
826. 

{g)  1  Watk.  Cop.  882 ;  1  Scrir. 
CojD.  499. 

Ck)  There  is  a  common  proTerb, 
"  The  oak  scorns  to  grow  except 
on  free  land."  It  is  certain  that 
in  Sussex  and  in  other  parts  of 
England  the  bonndaries  of  copy- 
holds may  be  traced  by  the  entire 
Absence  o\  trees  on  one  side  of  a 


line,  and  their  luxuriant  growth 
on  the  other.  8rd  Rep.  of  Real 
PropertjCommissionerci,  p.  15. 

(t)  1  Watk.  Cop.  827;  1  Scriv. 
Cop.  544;  Doe  d.  liobiruon  y. 
Bou9fi«ld,  6  Q.  B.  492. 

{k)  *B7  the  licence  of  his  lord,  *  Lease  of 
a  copyholder    may  grant  a  lease  copyholds  by 
for   any    term   warranted    by  the  licence  of  the 
licence.     Such  a  lease  takes  effect  lord, 
at  common  law  out  of  the  seisin 
of  the  freeholder  of   the  manor, 
who  cannot,    therefore,    authorize, 
a  longer  lease  than  is  warranted 
by  his  own  estate  in' the  manor, 
or  some  power  giyen  to  him  by  a 
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oommit  any  waste  either  voiantary,  by  opening  mines^ 
catting  down  timber  or  palling  down  boildings  or  per- 
missive,  by  neglecting  to  repair.  For  the  land,  with 
all  that  is  ander  it  or  on  it,  belongs  to  the  lord :  the 
tenant  has  nothing  bat  a  castomary  right  to  enjoy  the 
occupation ;  and  if  he  shonld  in  any  way  exceed  this 
right,  a  cause  of  forfeiture  to  his  lord  would  at  once 
accrue  (Z).  Copyholders  are  thus  placed  in  a  far  less 
advantageous  position  than  freeholders  as  r^ards  the 
right  of  free  enjoyment  {m). 


Cnstomary 
freeholds. 


The  freehold 
is  in  the  lord. 


A  peculiar  species  of  copyhold  tenure  prevails  in  the 
north  of  England,  and  is  to  be  found  also  in  other  parts 
of  the  kingdom,  particularly  within  manors  of  the 
tenure  of  ancient  demesne  (n) ;  namely,  a  tenure  by 
copy  of  Court  roll,  bnt  not  expressed  to  be  at  the  will 
of  the  lord.  The  lands  held  by  this  tenure  are  deno. 
minated  castomary  freeholds.  This  tenure  has  been 
the  subject  of  a  great  deal  of  learned  discussion  {o) ;  but 
the  Courts  of  law  have  now  decided  that,  as  to  these 
lands,  as  well  as  pure  copyholds,  the  freehold  is  in 
the  lord,  and  not  in  the  tenant  (/?).  Customary 
freeholds  afford  another  instance  of  the  classifying 
action  of  a  general  law  imposed  on  tenures  of  different 
origin  and  history  {g).  On  manors  of  ancient  demesne, 
customary  tenants,  who  have  not  the  freehold,  appear 


settlement  or  bj  statnte.  By  the 
Settled  Land  Act,  1882  (stat.  45 
A  46  Vict.  c.  88,  s.  14),  a  tenant 
for  life  under  a  settlement  may 
grant  to  a  tenant  of  copyhold  or 
castomary  land,  parcel  of  a  manor 
comprised  in  the  settlement,  a 
licence  to  make  any  such  lease 
of    that    land,   or   of  a  specified 

f>art  thereof,    as    the  tenant   for 
ife  is  by  this  Act  empowered  to 
make    or     freehold     land    (ante, 
p.  114).    See  Williams's    Convey- 
ancing Statutes,  814—817. 
(0  1   Watk.  Cop.  881;  1  Scriv. 


Cop.  526.  See  Doe  d.  Orvhb  t. 
£arl  of  £urUnaton,  5  B.  &  Ad. 
507. 

(m)  Ante,  pp.  2,  76. 

(n)  Britt.  164  b,  165  a.  See 
ante,  p.  57. 

(o)  2  Scriv.  Cop.  665. 

ip)  Stephemon  v.  Bill,  8  Burr. 
1278 ;  Burreli  v.  Dodd,  3  Bos.  ib 
Pul.  878;  Doe  d.  Reay  v.  Hunt- 
ington, 4  East,  271;  Doe  d.  Cooh 
V.  Danvere,  7  East,  299;  Thomp- 
ion  V.  Hardinge,  1  C.  B.  940. 

(q)  Ante,  pp.  14,  15,  48,  49. 
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to  be  the  saccessors  of  former  tenauts  in  pure  villcnage ; 
a  class  foand  on  the  ancient  demesne  of  the  Crown,  as 
well  as  those  who  held  by  the  privileged  villein  tenure 
called  viUanum  aocagium  (r).  The  tenures  of  the  Nortli 
have  a  history  of  their  own  {rr).  And  the  so-called  cus- 
tomary freeholders  of  the  Northern  counties  appear  to  be 
the  successors  of  those  who,  before  the  union  of  England 
and  Scotland,  held  land  by  doing  services  for  the  pro- 
tection of  the  border  («),  and  to  whom  long  custom  had 
secured  an  acknowledged  tenant-right  in  their  hold- 
ings {t).  On  lands  held  by  copy  of  Court  roll,  though 
not  expressly  at  the  will  of  the  lord,  the  right  to  mines 
and  timber  belongs  to  the  lord  in  the  same  manner  as 
on  other  copyhold  lands  (u).  Neither  can  the  tenants 
generally  grant  leases  without  the  lord's  consent  {x). 
The  lands  are,  moreover,  said  to  be  parcel  of  the 
manors  of  which  they  are  held,  denoting  that  in 
law  they  belong,  like  other  copyholds,  to  the  lord  of 
the  manor,  and  are  not  merely  held  of  him,  like  the 
estates  of  the  freeholders  (y).  In  law,  therefore,  the 
estates  of  these  tenants  cannot,  in  respect  of  their  lords, 
be  regarded  as  any  other  than  estates  at  will,  though 
this  is  not  now  actually  expressed.  If  there  should 
be  any  customary  freeholds  in  which  the  above  cha-  Freehold  in 
racteristics,  or  most  of  them,  do  not  exist,  such  may 
with  good  reason  be  regarded  as  the  actual  freehold 


(r)  Ante,  pp.  57  and  n.  (ifc), 
419;  Bract,  to.  7,  209  a;  Britton, 
liv.  8,  ch.  2,  $S  11,  12;  F.  N.  B. 
12,  14;  Vinogradoff,  Villainage 
in  England,  112—122. 

(rr)  See  an  article  on  Nor- 
thumbrian Tenures  by  Professor 
Maitland,  English  Historical  Re- 
view, T.  625. 

(s)  See  Nicolson's  Border  Laws, 
xzxiii.  and  App.  Xo.  8. 

(OCo.  Cop.  8.  82;  Moore,  588; 
Champion  v.  Atkintfon,  8  Keb.  90 ; 
Ihtke  of  Somerset  v.  France,  Stra, 
654,  657;  Doe  d.  Jieai/  v.  IlufU- 
inf/ton,   4    East,    288;    Brown  r. 


HawUne,  7  East,  409;  Hanninff's 
Exch.  Practice,  859,  868,  2nd  ed. ; 
Third  Kep.  of  Real  Prop.  Commrs., 
20 ;  Elton,  Custom  k  Tenant 
Riffht,  82  etseq.j  and  App.  E. 

(t*)  8  Burr.  1277,  arguendo ; 
Doe  d.  Jieay  v.  Tluniinaton^  4 
East,  271,  278 ;  Broion  v.  BawUne, 
7  East,  409 ;  Duke  of  IbHland  t. 
Bill,  L.  R.,  2Eq.  765. 

(x)  Doe  V.  Danvers,  7  East,  299, 
801,  814. 

(j/)  Burrell  v.  Dodd,  8  Bos.  A 
Pul.  878,  381;  Doe  y.  Danvers,  7 
East,  820,  821. 
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estates  of  the  tenants .  The  tenants  would  then  possess 
the  rights  of  other  freeholders  in  fee  simple,  subject 
only  to  a  customary  mode  of  alienation.  That  such  a 
state  of  things  may,  and  in  some  cases  does,  exist,  is  the 
opinion  of  some  very  eminent  lawyers  (2).  But  a  re- 
currence to  first  principles  seems  to  show  that  the  ques- 
tion, whether  the  freehold  is  in  the  lord  or  in  the 
tenant,  is  to  be  answered,  not  by  an  appeal  to  learned 
dicta  or  conflicting  decisions,  but  by  ascertaining  in 
each  case  whether  the  well-known  rights  of  freeholders 
such  as  to  cut  timber  and  dig  mines,  are  vested  in  the 
lord  or  in  the  tenant. 


Copyholders, 
when  ad- 
mitted, in 
a  similar 
position  to 
freeholders 
having  the 
seisin. 


Fmes. 


It  appears  then,  that  with  regard  to  the  lord,  a 
copyholder  is  only  a  tenant  at  will.  But  a  copyholder, 
who  has  been  admitted  tenant  on  the  Court  rolls  of  a 
manor,  stands,  with  respect  to  other  copyholders,  in 
a  similar  position  to  a  freeholder  who  has  the  seisin. 
The  legal  estate  in  the  copyholds  is  said  to  be  m  such 
a  person  in  the  same  manner  as  the  legal  estate  of 
freeholds  belongs  to  the  person  who  is  seised.  The 
necessary  changes  which  are  constantly  occurring  of 
the  persons  who  from  time  to  time  are  tenants  on  the 
rolls,  form  occasionally  a  source  of  considerable  profit 
to  the  lords.  For  by  the  customs  of  manors,  on  every 
change  of  tenancy,  whether  by  death  or  alienation, 
fines  of  more  or  less  amount  become  payable  to  the 


(0)Sir  Edward  Coke,   Co.   Litt. 
69  b ;    Co.  Cop.   sect.  82,  Tracts, 

£.  58;  Sir  Matthew  Hale,  Co. 
itt.  59  b,  n.  (I)  ;  Sir  W.  BUck- 
stone,  Conaiaerations  on  the 
Question,  kc. ;  Sir  John  Leach, 
Mngham  v.  WoodgaU,  1  Buss. 
k  Mjlne,  82;  1  Taml^n,  188. 
Tenements  within  the  limits  of 
the  ancient  borough  of  Kirby- 
in-Kendall,  in  Westmoreland, 
appear  to  be  an  instance;  Btuher 
app.,  ThompMmy  resp.,  4  C.  B.  46. 


The  freehold  is  in  the  tenants, 
and  the  customary  mode  of  con- 
veyance has  always  been  by  deed 
of  grant,  or  bargain  and  sale 
without  livery  of  seisin,  lease  for 
a  year,  or  mrolment.  Some  of 
the  judees,  howerer,  seemed  to 
doubt  the  validity  of  such  a 
custom.  See  also  JPerrymafCt 
case,  5  Rep.  84;  J^umnohamf 
app..  i¥«y.  reap.,  17  C.  B.  299; 
Wadmore  t.  Tbllar,  6  Times  L. 
K.58. 
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lord.  By  the  cnstoms  of  aome  manors  the  fine  payable 
wafl  anciently  arbitrary;  but  in  modern  times,  fines, 
even  when  arbitrary  by  custom,  are  restrained  to  two 
years'  improved  value  of  the  land  after  deducting  quit 
rents  (a).  Occasionally  a  fine  is  dae  on  the  change  of 
the  lord ;  but,  in  this  case,  the  change  must  be  by  the 
act  of  Qod  and  not  by  any  act  of  the  party  (5).  The  Customary 
tenants  on  the  rolls,  when  once  admitted,  hold  custo-  gous^V"*  °" 
mary  estates  analogous  to  the  estates  which  may  be  ^®**°^^' 
holden  in  freeholds  {c).  These  estates  of  copyholders 
are  only  qitcm  freeholds ;  but  as  nearly  as  the  rights  of 
the  lord  and  the  custom  of  each  manor  will  allow,  such 
estates  possess  the  same  incidents  as  the  freehold  estates 
of  which  we  have  already  spoken.  Thus  there  may  be  Estate  for 
copyhold  estates  in  fee  simple,  in  tail,  or  for  life  only  ; 
and  some  manors  adntit  of  no  other  than  life  estates, 
the  lives  being  continually  renewed  as  they  drop  (d). 
And  in  those  manors  in  which  estates  of  inheritance  are 
allowed,  a  grant  to  a  man  simply,  without  expressly 
extending  the  benefit  thereof  to  his  heirs,  will  confer 
only  a  customary  estate  for  his  life  {e).  But,  as  the  cus- 
toms of  manors  are  very  various,  in  some  manors  the 
words  "  to  him  and  his,"  or  "  to  him  and  his  assigns,"  or 
"  to  him  and  his  sequels  in  right,"  will  create  a  customary 
estate  in  fee  simple,  although  the  word  heirs  (or  the  words 
in/ee  simple  after  the  year  1881)  may  not  be  used  {/). 

The  same  free  and  ample  power  of  alienation,  which  Estate  in  fee 
belongs  to  an  estate  in  fee  simple  in  freehold  lands, 
appertains  also  to  the  like  estate  in  copyholds.  The 
liberty  of  alienation  inter  vivos  appears,  as  to  copyholds, 
to  have  had  little,  if  any,  precedence,  in  point  of  time, 
over  the  liberty  of  alienation  by  will.     Both  were,  no 

ra}l  Scriv.  Cop.  884.  («)  Co.    Cop.  s.  49,   Tr.   p.   114. 

[b)  1  Watk.  Cop.  285.  See  ante,  pp.  105,  141,  194.     . 

[eS  See  arUs,  p.  422.  (/)  1    Walk.    Cop.    109  ;    see 

[a)  See  ante,  p.  428.  anU,  pp.  141 ,  198. 
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donbty  at  first  secured  merely  by  local  custom,  which 
Bnbsequentlj  ripened  into  a  right  (g). 


EsUte  tail  in 
copyholds. 


The  Statute 


Tenants  in 
Tillenage 


An  estate  tail  in  copyholds  stands  upon  a  peculiar 
footing,  and  has  a  history  of  its  own,  which  we  shall 
now  endeavour  to  give  (A).  This  estate,  it  will  be  re- 
membered, is  an  estate  given  to  a  man  and  the  heirs  of 
his  body.  With  regard  to  freeholds,  we  have  seen  that, 
in  an  early  period  of  our  history,  a  right  of  alienation 
appears  gradually  to  have  grown  up,  empowering  every 
freeholder,  to  whose  estate  there  was  an  expectant  heir, 
to  disinherit  such  heir,  by  gift  or  sale  of  the  lands.  A 
man,  to  whom  lands  had  been  granted  to  hold  to  him 
and  the  heirs  of  his  body,  was  accordingly  enabled  to 
alien  the  moment  a  child  or  expectant  heir  of  his  body 
was  born  to  him ;  and  this  right  of  alienation  at  last 
extended  to  the  possibility  of  reverter  belonging  to  the 
lord,  as  well  as  to  the  expectancy  of  the  heir  (j) ;  till  at 
length  it  was  so  well  established  as  to  require  an  Act  of 
Parliament  for  its  abolition.  The  Statute  De  donis{k) 
accordingly  restrained  all  alienation  by  tenants  of  lands 
which  had  been  granted  to  themselves  and  the  heirs  of 
their  bodies  ;  so  that  the  lands  might  not  fail  to  descend 
to  their  issue  after  their  death,  or  to  revert  to  the  donors 
or  their  heirs  if  issue  should  fail.  This  statute  was 
passed  avowedly  to  restrain  that  right  of  alienation,  of 
the  prior  existence  of  which  the  statute  itself  is  the  best 
proof.  And  this  right,  in  respect  of  fee  simple  estates, 
was  soon  afterwards  acknowledged  and  confirmed  by  the 
Statute  of  Quia  ernptores  (Z).    But  during  all  this  period. 


iff)  Litt.  88.  7S— 84;  Co.  Litt. 
69;  1  Soriv.  Cop.  151,  175,  176, 
264,  849;  Vicogradoff,  Villainage 
in  England,  166,  172,  178,  871— 
878. 

(h)  The  attempt  here  made  to 
explain  the  subject  is  groanded 
on  the  authorities  and  reasoning 
of  Mr.   Serj.   Scriven,     (1  Scriv. 


Cop.  67  €i  M^.)-  Mr.  Watkins 
sets  out  with  right  principles,  bat 
seems  strangely  to  stumble  on  the 
wrong  conclusion.  (1  Watk.  Cop. 
chap.  4.) 

88. 


(%)  AnUyPp,  68—66,  86,  87. 
(k)  13  Edw.    I.    c.    1 ;    ante,  p. 


(0  18  Edw.  L  c.  1. 
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tenants  in  villenage  were  in  a  very  different  state  from  anciently  in  a 
the  freeholders,  who  were  the  objects  of  the  above  Itate  from^" 
statutes  (7/1).  Tenants  in  villenage  were  generally  bound  ^^^^^o^^*®"- 
to  labour  on  their  lord's  demesne,  as  the  condition  of 
remaining  in  the  occupation  of  their  holdings;  and 
they  were  often  in  a  state  of  personal  bondage  (71). 
Copyhold  estates,  however  customary,  were  not  fully 
recognized  as  rights,  when  the  right  of  alienation  was 
established  in  the  case  of  freeholds  (0).  The  right  of  an 
ancestor  to  bind  his  heir  ( j?),  with  which  right,  as  we  have 
seen  {q)y  the  power  to  alienate  freeholds  commenced, 
never  belonged  to  a  copyholder  (r).  And,  until  the  year 
1833,  copyhold  lands  in  fee  simple  descended  to  the 
customary  heir,  quite  unaffected  by  any  bond  debts  of 
his  ancestor  by  which  the  heir  of  his  freehold  estates 
might  have  been  bound  (s).  It  would  be  absurd,  there- 
fore, to  suppose  that  the  right  of  alienation  of  copyhold 
estates  arose  in  connexion  with  the  right  of  freeholders. 
The  two  classes  were  then  quite  distinct.  The  one  were 
poor  and  neglected,  the  other  powerful  and  consequently 
protected  {().  The  one  were  considered  to  hold  their 
tenements  at  the  will  of  their  lords ;  the  other  main- 
tained a  right  of  alienation  in  spite  of  them.  The  one 
had  no  other  security  than  was  afforded  by  the  force  of 
local  custom ;  the  other  could  appeal  to  the  laws  of  the 
realm. 


(m)  SeeanU.  pp.  89,  40,  416 
— 422.  In  the  preamble  of 
the  Statute  D0  danu^  the  tenants 
are  spoken  of  as  feoffees,  and  as 
able  by  deed  and  fwffmtnl  to  bar 
their  donors,  showing  that  free- 
holders onlj  were  intended.  And 
ID  the  statute  of  Quia  empiores 
freemen  are  expressly  mentioned. 

(n)  See  anU,  pp.  415—422 

(o)  See  anU,  p.  417. 

[p)  AnUf  p.  255. 

'g)  Ante,  pp.  64—66. 
r)  ByUt  y.  Lane  and  J^rif  Oro. 
Eliz.  8S0. 

(«)  4  Bep.  22  a. 

W.B.P. 


(t)  The  famous  provision  of 
Magna  Gharta,  0.  29,— ''NuUns 
liber  homo  oapiatur  yel  imprisone- 
tur  aut  dissesiatur  de  aliqao  libero 
t^nemento  sao,  &c.,  nisi  per  legale 

i'udicium  parium  suorum  yel  per 
eeem  terras.  Nulli  yendemus, 
nuili  negabimuB,  aut  dififeremus 
rectum  vel  justiciam,'' — what- 
ever classes  01  persons  it  may 
have  been  subsequently  construed 
to  include— plainly  points  to  a 
distinction  then  existins  between 
free  and  not  free.  Why  else 
should  the  word  Uber  have  been 
QsedataUf 

FF 


484 


OF  COPYHOLDS. 


*  Now,  with  r^rd  to  an  estate  given  to  a  copyholder 

and  the  heirs  of  his  body,  the  lords  of  different  manors 
appear  to  have  acted  differently, — some  of  them  permit- 
ting alienation  on  issue  being  born,  and  others  forbidding 
it  idtogether.   And  from  this  difference  appears  to  have 
arisen  the  division  of  manors,  in  regard  to  estates  tail, 
into  two  classes,  namely,   those  in  which  there  is  no 
custom  to  entail,  and  those  in  which  such  a  c9stom  exists. 
Ab  to  maaoni  In  manors  in  which  there  is  no  custom  to  entail,  a  gift 
is'n  "custom    of  copyholds,  to  a  man  and  the  heiis  of  his  body,  will 
to  entail.        gj^-^  j^j^  ^lu  estate  analogous  to  the  fee  simple  condi- 
tional which  a  freeholder  would  have  acquired  under 
such  a  gift  before  the  passing  of  the  Statute  De  donU  {u). 
Before  he  has  issue,  he  will  not  be  able  to  alien ;  but 
after  issue  are  born  to  him,  he  may  alienate  at   his 
Alienation      pleasure  {x).     In  this  case  the  right  of  alienation  ap- 
aiiowelt  *°**^  pears  to  be  of  a  very  ancient  origin,  having  arisen  from 
the  liberality  of  the  lord  in  permitting  his  tenants  to 
stand  on  the  same  footing  in  this  respect  as  freeholders 
then  stood. 


When  aliena- 
tion was 
not  allowed. 


A  custom  to 
entail  was 
established. 


But,  as  to  those  manors  in  which  the  alienation  of 
the  estate  in  question  was  not  allowed,  the  history  ap- 
pears somewhat  different.  The  estate,  being  inalien- 
able, descended,  of  course,  from  father  to  son,  according 
to  the  customary  line  of  descent.  A  perpetual  entail 
was  thus  set  up,  and  a  custom  to  entail  established  in 
the  manor.  But  in  process  of  time  the  original  strict- 
ness of  the  lord  defeated  his  own  end.  For  the  evils 
of  such  an  entail,  which  had  been  felt  as  to  freeholds 
after  the  passing  of  the  Statute  De  donis  (y),  became 
felt  also  as  to  copyholds  {z).  And,  as  the  copyholder 
advanced  in  importance,  different  devices  were  resorted 


(i*)  AtUe,  pp.  86,  87;  Doe  d. 
£U»ard  t.  Simpton,  4  New  Cases, 
888;  8  Man.  k  &ran.  929. 

(ob)  Doe  d.   Spencer  y.  Clark,  6 


Barn,  k  Aid.  458. 
fy)  AnU^  p.  88. 
(s)  1  ScriT.  Cop.  70. 
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to  for  the  purpose  of  effecting  a  bar  to  the  entail ;  and 

in  different  manors,  different  means  were  held  sufficient 

for  this  purpose.     In  some,  a  customary  recovery  was  Customafy 

suffered,  in  analogy  to  the  common  recovery,  by  which 

an  entail  of  freeholds  had  been  cut  off  (a).     In  others, 

the  same  effect  was  produced  by  a  preconcerted  for-  Forfeiture 

f eiture  of  the  lands  by  the  tenant,  followed  by  a  re-grant  *°  "^P*"  • 

from  the  lord  of  an  estate  in  fee  simple.      And  in 

others,  a  conveyance  by  surrender,  the  ordinary  means, 

became  sufficient 'for  the  purpose;  and  the  presumption 

was,  that  a  surrender  would  bar  the  estate  tail  until  a 

contrary  custom  was  shown  (J>).     Thus  it  happened  that 

in  all  manors,  in  which  there  existed  a  custom  to  entail, 

a  right  grew  up,  empowering  the  tenant  in  tail,  by 

some  means  or  other,  at  once  to  alienate  the  lands.   He 

thus  ultimately  became  placed  in  a  better  position  than 

the  tenant  to  him  and  the  heirs  of  his  body  in  a  manor 

where  alienation  was  originally  permitted.     For,  such 

a  tenant  can  now  only  alienate  after  he  has  had  issue. 

But  a  tenant  in  tail,  where  the  custom  to  entail  exists, 

need  not  wait  for  any  issue,  but  may  at  once  destroy 

the  fetters  by  which  his  estate  has  been  attempted  to 

be  bound. 

The  beneficial  enactment  before  referred  to  ((?),  by 
which  fines  and  common  recoveries  of  freeholds  were 
abolished,  also  contains  pro^'i8ions  applicable  to  entails 
of  copyholds.  Instead  of  the  cumbrous  machinery  of  a  Entails  now 
customary  recovery  or  of  a  forfeiture  and  re-grant,  it  sub-  g"ender. 
stitutes,  in  every  case,  a  simple  conveyance  by  surren- 
der (rf),  the  ordinary  means  for  conveying  a  customary 
estate  in  fee  simple.  When  the  estate  tail  is  in  re- 
mainder, the  necessary  consent  of  the  protector  (e)  may 
be  given,  either  by  deed,  to  be  entered  on  the  Court  rolls 

(a)  AnUy  p.  92.  wnU,  p.  98. 

a)  OooU  V.  WUU,  Kay,  688.  id)  Sect.  50. 

(«)  SUt.  8  &  4  Will.  lY.  0.  74;         («)  See  omU,  p.  97. 
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of  the  manor  (/ ),  or  by  the  concurrence  of  the  protector 
in  the  sorrender,  in  which  case  the  memorandnm  or 
entry  of  the  surrender  must  expressly  state  that  such 
consent  has  been  given  {g). 

Estate  |>ttr  It  will  be  remembered  that,  anciently,  if  A.,  a  free- 

hi  copyhoidB.  holder  for  life,  granted  his  land  to  B.  simply,  without 
mentioning  his  heirs,  and  B.  died  first,  the  first  person 
who  entered  after  the  decease  of  B.  might  lawfully  hold 
the  lauds  during  the  residue  of  the  life  of  A.  (A).  And 
this  general  occupancy  was  abolished  by  the  Statute  of 
Frauds.  But  copyhold  lands  were  never  subject  to  any 
such  law  (t).  For  the  seisin  or  feudal  possession  of  all 
such  lands  belongs,  as  we  have  seen  {k\  to  the  lord  of 
the  manor,  subject  to  the  customary  rights  of  occupation 
belonging  to  his  tenants.  In  the  case  of  copyholds, 
therefore,  the  lord  of  the  manor  after  the  decease  of  B. 
would,  until  lately,  have  been  entitled  to  hold  the  lands 
during  the  residue  of  A.'s  life;  and  the  Statute  of 
Frauds  had  no  application  to  such  a  case  {I),  But  now, 
by  the  Wills  Act  of  1837  (m),  the  testamentary  poweris 
extented  to  copyhold  or  customary  estates  pur  auti*e 
vie  (n) ;  and  the  same  provision,  as  to  the  application  of 
the  estate  by  the  executors  or  administrators  of  the 
grantee,  as  is  contained  with  reference  to  freeholds  (o), 
is  extended  also  to  customary  and  copyhold  estates  {p). 
The  grant  of  an  estate  pur  autre  vie  in  copyholds 
may,  however,  be  extended,  by  express  words,  to  the 
heirs  of  the  grantee  (j).  And  in  this  event  the  heir 
will,  in  case  of  intestacy,  be  entitled  to  hold  during 

/)  Sect.  51.  (m)  SUt.  7  WiU.  IV.  k  1  Vict. 

a)  Sect.  52.  c.  29. 

Jik)  Ante,  p.  126.  (n)  Sect.  3. 

(0  Doe  d.  Foster  t.  SeoU,  4  B.  (o)  Ante,  p.  127. 

A  C.  706;  7  Dow.  &  Ryl.  190.  (p)  Sect.  6. 

{k)  Ante,  p,  426.  (q)  1  Scriy.   Cop.  64;  1  Witk. 
(0    1    Scriv.    Cop.   68,  108;    1      Cop.  808. 
Watk.  Cop.  802. 
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the  residne  of  tho  life  of  the  cestui  que  vie^  subject  to 
the  debts  of  his  ancestor  the  grantee  {r). 


TJntil  the  year  1833,  copyhold  lands  were  not  liable  ^ie°a^ioii 
to  be  taken  to  satisfy  the  tenant's  debts  {8\  except  in  the 
event  of  his  bankruptcy,  to  which  traders  only  were 
then  liable  {().  And  the  Crown  had  no  further  privilege 
than  any  other  creditor  (w).  But  in  1833  customary- 
hold  and  copyhold  estates  in  fee  simple  were  made  a&seta 
for  the  payment  of  all  the  debts  of  the  deceased  tenant, 
as  well  as  his  freeholds  (x).  Still  copyholds  could  not 
be  taken  in  execution  of  a  judgment  against  the  tenant 
until  1838;  when  the  Act  for  extending  creditors' 
remedies  enabled  the  sheriff  to  deliver  execution,  under 
the  writ  of  elegit,  of  lands  of  copyhold  or  customary 
tenure,  as  well  as  of  freehold  lands  (y).  By  the  same 
Act  judgments  were  made  a  charge  on  the  debtor's 
lands  of  copyhold  or  customary  tenure  (s) ;  though  not 
as  against  purchasers,  unless  duly  registered  (a).  But 
purchasers  of  copyholds,  without  notice  of  any  judg- 
ment affecting  them,  appear  to  be  protected  by  the 
clause  in  a  subsequent  Act  (&),  which  provides  that,  as 
to  purchasers  without  notice,  no  judgment  shall  bind 
any  lands  otherwise  than  it  would  have  bound  such 
purchasers  under  the  old  law.  And  the  Acts  of  1860, 
1864  and  1888,  which  further  reduced  the  Hen  of 
judgments,  and  of  which  an  account  has  been  given  in 
the  chapter  on  Creditors'  Rights,  apply  to  copyholds 
as  well  as  freeholds  {c).      Copyholds  now  vest  in  the  Buikrap^j, 


(f)  Stat.  7  Wm.  IV.  A  1  Vict, 
c.  26|  B.  6. 

(«)  4  Rep.  22  a;  1  Watk.  Cop. 
140;  1  Scriv.  Cop.  60. 

(t)  ArUe,  pp.  27,  n.  {t),  254. 

(«)  Owen,  87 ;  7  Hod.  88,  case 
48;  J?.  Y.  Budd,  Parker,  192,  196; 
Manning's  Exchequer  Practice, 
42,  2nd  ed. 

(x)  Stat  8  &  4  Will.  IV.  c.  104; 
anU,  pp.  256—268.     Before  this 


Act,  copyholds  were  not  assets 
even  for  payment  of  debts,  in 
which  the  heir  was  expressly 
bound;  4  Rep.  22  a. 

{y)  Stat.  1  &  2  Vict.  c.  110, 
s.  11;  afU«t  pp.  244—246. 

(z)  Sect.  18. 

(a)  Ante,  pp.  246,  247. 

(&)  SUt  2  &  8  Vict.  c.  11,  s.  6; 
anU.  p.  247. 

{c)  AnU,  pp.  248—251. 
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Tmstee  for 
creditors 
need  not  be 
admitted. 


trustee  for  the  creditorB  on  the  bankrnptey  of  the 
tenant  (d).  But  where  any  part  of  the  property  of  the 
bankrupt  is  of  copyhold  or  customary  tenure,  or  is  any 
like  property  passing  by  surrender  and  admittance  or 
in  any  similar  matter,  the  trustee  is  not  compellable  to 
be  admitted  to  the  property,  but  may  deal  with  the 
same  m  the  same  manner  aa  if  it  had  been  capable  of 
being  and  had  been  duly  surrendered  or  otherwise  con- 
veyed to  such  uses  as  the  trustee  may  appoint ;  and  any 
appointee  of  the  trustee  shall  be  admitted  or  otherwise 
invested  with  the  property  accordingly  (e).  Estates 
Estates  tail,  tail  and  for  life  in  copyholds  are  now  liable  to  aliena- 
tion for  the  judgment  debts  or  on  the  bankruptcy  of 
the  tenant  to  the  same  extent  as  like  estates  in  free- 
holds (/). 


Descent  of  an 
estate  in  fee 
simple  in 
copyholds. 


The  descent  of  an  estate  in  fee  simple  in  copyholds  is 
governed  by  the  custom  of  descent  which  may  happen  to 
prevail  in  the  manor  ;  but,  subject  to  any  such  custom, 
the  provisions  contained  in  the  Act  for  the  amendment 
of  the  law  of  inheritance  {ff)  apply  to  copyhold  as  well 
as  freehold  hereditaments,  whatever  be  the  customary 
course  of  their  descent  (h).  As,  in  the  case  of  freeholds, 
the  lands  of  a  person  dying  intestate  descend  at  once 
to  his  heir  (^),  so  the  heir  of  a  copyholder  becomes, 
immediately  on  the  decease  of  his  ancestor,  tenant  of 
the  lands,  and  may  exercise  any  act  of  ownership  before 
the  ceremony  of  his  admittance  has  taken  place  (k). 
But  as  between  himself  and  the  lord,  he  is  not  com- 
pletely a  tenant  till  he  has  been  admitted. 


(d)  Stat.  46  k  47  Vict.  c.  62, 
ss.  20,  168. 

(«)  Stat.  46  &  47  Vict.  c.  52, 
8.  50,  sub-s.  4.  The  former 
enactments  relating  to  this  sub* 
ject  were  stats.  12  A  18  Vict.  c. 
106,  s.  209;  24  &  25  Vict.  c.  184, 
B.  114;  and  82  &  88  Vict.  c.  71, 
8    22. 

'(/*)  AfUe,  pp.  262—264. 


(a)  SUt.  8  &  4  WiU.  lY.  c.  106. 

(A)  See  Be  Smart,  18  Ch.  D. 
166. 

(t)  Ante,  p.  81 . 

{k)  1  ScriT.  Cop.  857;  RigU 
d.  Taylor  r.  Banks,  8  Bar.  k  Ad. 
664;  Kin^Y.  Turner,  1  My.  A  K. 
456;  Doe  d.  Btrry  ▼.  WtUon,  5 
Ad.  &E11.  321. 
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The  tenure  of  an  estate  in  fee  simple  in  copyholds  Tennre. 
involves,  like  the  tenure  of  freeholds,  an  oath  of  fealty  Fealty, 
from  the  tenant  (I),  tofi:ether  with  suit  to  the  customary  Salt  of  Coprt. 
Court  of  the  manor.     Escheat  to  the  lord  on  failure  of  Esoheat 
heirs  is  also  an   incident  of  copyhold  tenure.     And 
before    the    abolition   of  forfeiture  for    treason   and 
felony  (m)  the  lord  of  a  copyholder  had  the  advantage 
over  the  lord  of  a  freeholder  in  this  respect,  that,  whilst 
freehold  lands  in  fee  simple  were  forfeited  to  the  Crown 
by  the  treason  of  the  tenant,  the  copyholds  of  a  traitor 
escheated  to  the  lord  of  the  manor  of  which  they  were 
held  (n).     Rents  (o)  also  of  small  amount  are  not  un-  Rent 
frequent  incidents  of  the  tenure  of  copyhold  estates. 
And  reliefs  (p)  may,  by  special  custom,  be  payable  by  Relief, 
the  heir  (y).     The  other  incidents  of  copyhold  tenure 
depend  on  the  customs  of  each  particular  manor;  for 
this  tenure,  as  we  have  seen  (r),  escaped  the  destruction 
in  which  the  tenure  of  all  freehold  lands  (except  free 
and  common  socage,  and  frankalmoign)  were  involved 
by  the  Act  of  12  Car.  TI.  c.  24.     When  a  copyholder  in 
fee  aliens  his  land  to  another  in   tail  or  for  life,  the 
latter  does  not  hold  of  him,  as  he  would  in  the  case  of 
freeholds  («),  but  of  the  lord  (t). 

A  curious  incident  to  be  met  with  in  the  tenure  of 
some  copyhold  estates  is  the  right  of  the  lord,  on  the 
death  of  a  tenant,  to  seize  the  tenant's  best  beast,  or 
other  chattel,  under  the  name  of  a  heriot  (u),  Heriots  Heriota. 
were  English  institutions  before  the  Norman  Conquest. 
The  heriot,  properly  so  called,  was  a  tribute  of  war- 

(l)  2   Scriy.    Cop.     782;     Vino-  yeyancinpr  Statutes,  217,  218. 

gradoff.  Villainage,  164.  Ip)  AnU,  pp.  46,  48,  62;  Vino- 
Cm)  See  anU,  p.  52.  gradofif.  Villainage  in  England, 
(a)    Lord     Comwalli^s   ease,    2  162. 

Ventr.   88;  1   Watk.   Cop.   840;  1  (^)  1  Scriy.  Cop.  486. 

Sony.  Cop.  562.  Ir)  AnU,  p.  61. 

{&)  AnU,  p.   52.     Rent  incident  it)  Ante,  pp.  108,  107. 

to  copyhold    tenure    may   be    re-  (t)  Litt.  a.  74;  anU,  p.  428. 

deemea  under  atat.  44  &  45  Vict  (u)  1    Scriy.    Cop.   487   €t  teq,^ 

c.  41,  B.  45;  see  Williams's  Con-  Srded. 
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horses,  weapons  and  armour,  varying  in  quantity  ac- 
cording to  the  degree,  which  became  dae  to  the  king 
on  the  death  of  an  eorl  or  a  th^n  (x).  Its  origin  is 
traced  to  the  horse  and  arms  with  which  the  Grerman 
princeps  supplied  each  of  his  camiteSj  and  which  re- 
verted to  him  on  the  death  of  the  comes  (y).  hen 
the  law  of  feudal  tenure  by  military  service  had  grown 
up  in  England  after  the  Norman  Conquest,  these  heriotB 
were  generally  superseded  by  reliefs  (3),  and  so  became 
obsolete.  The  heriots,  which  are  now  connected  with 
copyhold  tenure,  have  a  different  origin.  Before  the 
Norman  Conquest,  it  appears  to  have  been  the  custom 
in  many  places  that  the  freeholder  of  land,  who  took  a 
man  to  work  on  his  demesne  as  his  tenant  in  villeiiage^ 
should  furnish  him  with  oxen,  a  cow,  sheep  and  imple- 
ments of  husbandry,  as  his  farming  outfit.  These 
remained  the  property  of  the  freeholder,  and  reverted 
to  him  on  the  tenant^s  death  {a) ;  but  were  usually  trans- 
ferred to  the  new  tenant  along  with  the  holding.  As 
time  went  on,  it  became  an  established  custom  that  the 
tenant's  heir  should  succeed  to  his  deceased  ancestor's 
holding,  and  that  the  landlord  should  not  take  into  his 
own  hands  all  the  deceased  tenant's  cattle  and  stock> 
but  should  only  take  the  best  beast  or  some  other 
chattel.  The  chattel,  which  the  lord  was  accustomed 
to  take  for  himself  on  the  death  of  his  tenant  in  villen- 
age,  seems  to  have  acquired  the  name  of  heriot,  by 
analogy  to  the  heriot  properly  so  called  (ft).  And  to 
the  taking  of  this  so  called  heriot^  the  lord's  right  in 


(x)  Kemble,  Saxons  in  Ens. 
Und,  VoL  I.  p.  178:  Vol.  II. 
p.  98;  1  Stubbs,  Const.  Hist. 
900,  note,  2nd  ed.  See  Stnbbs, 
Select  Charters,  74,  91 . 

(y)  Tacitus,  Germania,  c.  14 ; 
see  Maine,  Earlv  Law  and  Custom, 

B).   846—848;     1   Stubbs,     Const. 
1st.  24,  2nd  ed. 

(0)  1  Stubbs,  Const.  Hist.  §  96, 
p.  261,  2nd  ed. ;    Freeman,  Nor- 


man Conquest,  Vol.  V.  pp.  879, 
867. 

(a)  See  HeeUtudinM  SingiUantm 
Bersonarwnf  Ancient  Laws  and 
Institutes  of  Enffland,  186;  See- 
bohm,  English  village  Commu- 
nity, 182,  188,  see  also  p.  61. 

(0)  Kemble,  Saxons  in  Eng- 
land, Vol.  L  p.  178;  Vol.  n. 
p.  98 ;  Vinograaofif,  Villainage  in 
England,  159—162. 
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the  tenant's  chattels  was  at  last  restricted  {o).  In 
this  way  the  heriot  became  an  incident  of  tenure  in 
villenage,  and  it  remained  an  incident  of  copyhold 
tenure  {d).  The  right  of  the  lord  is  now  confined  to 
such  a  chattel  as  the  custom  of  the  manor,  grown  into 
a  law,  will  enable  him  to  take  {e).  The  kind  of  chattel 
which  may  be  taken  for  a  heriot  varies  in  different 
manors.  And  in  some  cases  the  heriot  consists  merely 
of  a  money  payment. 

All  lands  of  estates  in  copyholds,  as  well  as  in  free- Joint  tenanoj 
holds,  may  be  held  in  joint  tenancy  or  in  common  :  and  oommoo. 
an  illustration  of  the  unity  of  a  joint  tenancy  occurs  in 
the  fact,  that  the  admission,  on  the  court  rolls  of  a 
manor,  of  one  joint  tenant,  is  the  admission  of  all  his 
companions ;  and  on  the  decease  of  any  of  them  the 
survivors  or  survivor,  as  they  take  no  new  estate, 
require  no  new  admittance  (/*).  The  jurisdiction  of  the 
Court  of  Chancery  in  enforcing  partitions  between  joint 
tenants  and  tenants  in  common  did  not  formerly  extend 
to  copyhold  lands  (g).    But  by  the  Copyhold  Act  of 


(e)  See  Laws  of  Gnat,  c.  71; 
Stubbs,  Select  Charters,  p.  74, 
Sod  ed.;  GlaDville,  lib.  7,  c.  ▼. ; 
Bracton,  fo.  60,  86  a;  Britton, 
lib.  8,  c.  ▼,  %  6,  fo.  178;  Fleta, 
lib.  2,  c.  iTii. 

(cO  Sometimes  a  heriot  is  dae 
on  the  death  of  a  freeholding 
tenant  of  a  manor,  either  as  rent 
servic6,  or  bj  virtue  of  an  imme- 
morial eutidm.  *  Heriot  service  is 
when  a  heriot  has  been  reserved 
u  an  incident  of  the  tennre  of  an 
estate  in  fee  simple  granted  in  free 
tenare  before  stat.  18  Edw.  I.  c.  1. 
Such  a  reservation  would  seem 
to  point  to  the  grant  of  an  estate 
of  freehold  upon  the  enfranchise- 
ment of  a  nolding  in  villenage. 
When  a  heriot  is  dne  from  a  free- 
holder by  custom  (called  f  heriot 
Gostom),   the   fact   also  seems  to 


point   to   a  heriot,    yielded  by  a 

former  tenant  in  villenage,  which 

has  remained  the  lord's  customary 

due  after  the  enfranchisement  of 

the  holding.    See  anttf,  pp.  42,  48, 

417,   and  note  {e)\   1   Scnv.  Cop. 

487    et  8€g.f    8rd    ed.;    Williams 

on     Seisin,     App.     A.     By    the 

custom   of    the   manor  of    South 

Tawton,    otherwise   Itton.   in  the 

county    of     Devon,     henots    are*  Heriot 

still    due    from    the     freeholders  service. 

of  the  manor;    DatMreU  v.   PtO" 

iheroe,  10  Q.  B.  20:  and  in  Sussex 

and  some  parts  of  Surrey  heriots 

from  freeholders    are   not    unfre- 

quent.    See  Lord  Zouehi  v.   Dal- 

b%ac.h,  R.,  lOEz.  172. 

)  2  Watk.  Cop.  129. 

•)  1  Watk.  Cop.  272,  277. 
Jop4  T.  Monhtad,  6  Bear,  f  He 
218.  ouBtom. 
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1841  (A)  this  jarisdiction  was  extended  to  the  partition 
of  copyholds  as  well  as  freeholds. 

Act  for  com-       The  rights  of  lords  of  manors  to  fines  and  heriotas, 
wrtdiTmuio-  i^nts,  reliefs  and  cnstomary  services,  together  with  the 
riainghu.      lord's  interests  in   the  timber  growing  on  copyhold 
lands,  have  been  found  productive  of  considerable  in- 
convenience to  copyhold  tenants,  without  any  sufficient 
corresponding   advantage  to  the  lords.    An   Act   of 
Parliament  (i)  was  accordingly  passed  in  the  year  1841, 
by  which  the  commutation  of  these  rights  and  interests, 
together  with  the  lord's  rights  in  mines  and  minerals,  if 
expressly  agreed  on,  has  been  greatly  facilitated.    The 
machinery  of  the  Act  is,  in  many  respects,  similar  to 
that  by  which  the  commutation  of  tithes  was  effected. 
The  rights  and  interests  of  the  lord  are  changed,  by 
the  commutation,  into  a  rent  charge  varying  or  not,  as 
may  be  agreed  on,  with  the  price  of  corn,  together  with 
a  small  fixed  fine  on  death  or  alienation,  in  no  case 
exceeding  the  sum  of  five  shillings  (k).    By  the  same 
Enfranchise-    Act  facilities  were  also  afforded  for  the  enfranchisement 
™®°*'  of  copyhold  lands,  or  the  conveyance  of  the  freehold  of 

such  lands  from  the  lord  to  the  tenant,  whereby  the 
copyhold  tenure,  with  all  its  incidents,  is  for  ever 
destroyed  (J),  The  principal  object  of  these  enact- 
ments was  to  provide  for  the  case  of  the  lands  being  in 
settlement,  or  vested  in  parties  not  otherwise  capable 
of  at  once  entering  into  a  complete  arrangement ;  but 
no  provision  was  made  for  compulsory  enfranchisement. 
The  Copyhold  Subsequently,  however.  Acts  were  passed  to  make  the 
i^h%  and^*      enfranchisement  of  copyholds  compulsory  at  the  instance 

18871 

{h)  Stat.  4  &  5  Vict.  c.  85,  a.  86.  82  Vict.   c.  89;    50  &  51  Vict  c. 

See  also  stat.  18  k  14  Vict  c.  60,  78  ;  52  &  58  Vict.  c.  80. 
8.  80.  {k)  Stats.    4    &    5    Vict    c.  85, 

(i)  Stat.     4    &  5  Vict.    c.    85,  s.  14;  15  &  16  Vict.  c.  51,  s.  41. 
amended  by  6  &  7  Vict.  c.  28;  7         {t)  Stats.    4    &    5  Vict   c.   85, 

k  8  Vict   c.   55:    15  &  16  Vict  as.  56  et  seq.;    6  &  7  Vict.  c.  28; 

0.  51 ;    21  ft  22  Vict  c.  94 ;    81  ft  7  ft  8  Vict.  c.  55,  as.  4,  5. 
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either  of  the  tenant  or  of  the  lord  (m).    If  the  enf  ran-  Compaisory 
chisement  be  made  at  the  instance  of  the  tenant,  the  ment. 
compensation  is  to  be  a  gross  snm  of  money  to  be  paid 
before  completion  of  the  enfranchisement;  and  where  the 
enfranchisement  is  effected  at  the  instance  of  the  lord, 
the  compensation,  unless  the  parties  otherwise  agree,  or 
the  tenant  elect  to  pay  a  gross  sum  before  completion, 
is  to   be  an  annual  rent-charge  issuing    out  of    the 
enfranchised  lands,  but  redeemable  by  the  tenant  thereof 
for  the  time  being  (n).     Provision  is  also  made  for 
charging  the  enfranchised  lands  with  the  cost  of  en- 
franchisement {o).     Enfranchisements  under  these  Acts 
are  irrespective  of  the  validity  of  the  lord's  title  (p). 
They  are  now  effected  by  an  award  of  enfranchisement, 
confirmed  by  the  Board  of  Agriculture  (y).     But  the  Saviug  of 
curte8y,dower  orfreebenchof  persons  married  before  the  dower^and 
enfranchisement  shall  have  been  completed,  is  expressly  'reebench, 
saved  (r) :  and  all  the  commonable  rights  of  the  tenant  and  of  com- 
continue  attached  to  his  lands,  notwithstanding  the  rights. 
same  shall  have  become  freehold   (j?).     And  no  en-Mines^Mid 
f  ranchisement  under  these  Acts  is  to  affect  the  estate  or 
rights  of  any  lord  or  tenant  in  any  mines  or  minerals 
within  or  under  the  lands  enfranchised  or  any  other 
lands,  unless  with  the  express  consent  in  writing  of 
such  lord  or  tenant  {t).    On  any  enfranchisement  after  Escheat, 
the  passing  of  the  Copyhold  Act,  1887,  the  lord  of  the 
manor  shall  continue  to  be  entitled  in  case  of  escheat 
for  want  of  heirs  to  the  same  right  and  interest  in  the 
land  as  he  would  have  had  if  it  had  not  been  en- 
Cm)  Stat.  16  A  16  Vict.   o.  61,      894. 
amended  by  21  k  22  Vict.  c.  94,         ig)  SUts.  21  A  22  Vict.   c.  94, 
and  60  A  61  Vict.  c.  78.  a.  10;  62  A  68  Vict.  c.  80,  s.  2. 

(»)  Stat.  60  A  51  Vict.    c.   78,  (r)  Stats.    4    A    6    Vict.    c.    86, 

88.  8,   9—20,    replacing   16    A    16      8.  79;  16  A  16  Vict  c.  61,  s.  84. 
Vict.   c.   61,    s.  7;    see  21    A    22         (*)  Stats.     4    A    6   Vict.   c.  86, 
Vict.  c.  94,  s.  12.  s.  81 ;  16  A  16  Vict.  c.  61.  s.  46. 

(0)  Stats.  16  A  16  Vict.  c.  61,  (t)  Stat.  16  A  16  Vict.  c.  51, 
8.  82;  21  A  22  Vict.  c.  94.  ss.  21  s.  48.  See  also  sUt.  21  A  22  Viot 
ft  teg,;  60  A  61  Vict.  c.  78,  8.  28.  o.  94,  s.  14. 

(/)  Kerr  v.  Aw«?n,    26    Bear. 
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f ranchiised ;  and  in  making  valuations  for  compensa- 
tion, the  value  of  escheats  shall  not  be  taken  into  oon- 

Heriota,  Ac  sideration  (fi).  The  same  Act  also  provides  for  the 
extinguishment,  at  the  instance  of  either  lord  or  tenant, 
of  any  heriot,  quit-rent  or  other  manorial  incident,  to 
which  any  land  of  (whatever  tenure)  is  liable  (x).  The 
enfranchisement  of  copyholds  may  be  also  made,  irre- 
spectively of  the  Copyhold  Acts  (y),  where  all  parties 
are  sui  juris  and  agree  thereto,  by  a  simple  conveyance 
of  the  fee  simple  from  the  lord  to  his  tenant  (z).     And 

^^ tenant  for  under  the  Settled  Land  Act,  1882  (a),  the  tenant  for 
life  of  a  manor  may  sell  and  convey  the  freehold  and 
inheritance  of  any  copyhold  or  customary  land,  parcel 
of  the  manor,  either  with  or  without  the  mines  and 
minerals  thereunder,  so  as  to  effect  an  enfranchisement. 


EofraDchise 
ment  by 
agreement. 


SUt.    CO  &  51  Vict.  e.  78, 
5;  passed  16tb  8ept.»  1887. 
Stot.  60  &  51   Viot.   c.   78, 
replacing  21  A  22  Vict.  c.  9i, 
and  15  A  16    Vict    c.    51, 


1  Watk.  Cop.  862;    1  Scriv. 
658.    Deeds  of  enfranehiae- 


SB.  4, 

8.    7, 
8.    7, 

8.  27. 

'(y)*Stat.   15  A   16  Vict.  c.  51, 
8.  55 

Cop. 


ment  of  copyholds  in  Hiddleeez 
or  Torksbire  must  be  duly  re. 
gistered;  Ji,  v.  Registrar  of  Deedt 
far  MiOdletez,  21  Q.  B.  D.  555; 
anU,  pp.  196—198. 

(a)  Htat.  45  A  46  Vict.  c.  88, 
Bs.  8,  20 ;  see  Williams's  Con- 
veyancing    Statutes,     295^     296, 


CHAPTER  n. 

OP  THE  ALIENATION  OF  COPYHOLDS. 

Thb  mode  in  which  the  alienation  of  copyholds  is  at 
present  effected,  so  far  at  least  as  relates  to  transactions 
inter  vivoSj  still  retains  much  of  the  simplicity,  as  well 
as  the  inconvenience,  of  the  original  method  in  which 
the  alienation  of  these  lands  was  first  allowed  to  take 
place.     The  copyholder  surrenders  the  lands  into  the 
hands  of  his  lord,  who  thereupon  admits  the  alienee. 
For  the  purpose  of  effecting  these  admissions,  and  of  Customary 
informing  the  lord  of  the  different  events  happening 
within  his  manor,  as  well  as  for  settling  disputes,  it  was 
formerly  necessary  that  his  customary  Court,  to  which 
all  the  copyholders  were  suitors,  should  from  time  to 
time  be  held.     The  copyholders  present  at  this  Court 
were  called  the  homage;  a  word  equally  used  to  denote  Homage, 
the  body  of  freeholders  present  at  a  Court  Baron  (a). 
In  order  to  form  a  Court,  it  was  formerly  necessary  that 
two  copyholders  at  least  should  be  present  (J).     But,  in  Courts  mav 
modem  times,  the  holding  of  Conrts  having  degenerated  without  the 
into  little  more  than  an  inconvenient  formality,  it  has  Jny^copy-^ 
been   provided  by   the   Copyhold  Act  of  1841,  that  *^°^^«''- 
Customary  Courts  may  be  holden  without  the  presence 
of  any  copyholder ;  but  no  proclamation  made  at  any 
such  Courts  is  to  affect  the  title  or  interest  of  any  person 
not  present,  unless  notice  thereof  shall  be  duly  served 
on  him  within  one  month  {o) :  and  it  is  also  provided, 

(a)  AnU,  pp.  419,  421 ;  1  Scrir.         (<;)  SUt.  4    &    5    Vict.   o.    85, 
Cop.  7.  8.  86. 

(b)  1  Scriv.  Cop.  289. 
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that  where,  by  the  custom  of  any  manor,  the  lord  is 
aathorized,  with  the  consent  of  the  homage,  to  ^rant 
any  common  or  waste  lands  of  the  manor,  the  Coart  most 
be  duly  summoned  and  holden  as  before  the  Act  (d). 
No  Court  can  lawf uly  be  held  out  of  the  manor ;  but 
by  immemorial  custom,  Courts  for  several  manors  may 
be  held  together  within  one  of  them  {e).  In  order  that 
the  transactions  at  the  Customary  Court  may  be  pre- 
served, a  book  is  provided,  in  which  a  correct  account 
of  all  the  proceedings  is  entered  by  a  person  duly 
Coart  rolls,  authorized.  This  book,  or  a  series  of  them,  forms  the 
steward.  court  rolls  of  the  manor.  The  person  who  makes  the 
entries  is  the  steward ;  and  the  court  rolls  are  kept  by 
him,  but  subject  to  the  right  of  the  tenants  to  inspect 
them  (/).  This  officer  also  usually  presides  at  the 
Court  of  the  manor. 

Qrants.  Before  adverting   to   alienation  by  surrender  and 

admittance,  it  will  be  proper  to  mention,  that,  when- 
ever any  lands,  which  have  been  demisable  time  out  of 
mind  by  copy  of  court  roll,  fall  into  the  hands  of  the 
lord,  he  is  at  liberty  to  grant  them  to  be  held  by  copy 
at  his  will,  according  to  the  custom  of  the  manor, 
under  the  usual  services  {g).  These  grants  may  be 
made  by  the  lord  for  the  time  being,  whatever  be  the 
extent  of  his  interest  (A),  so  only  that  it  be  lawful :  for 
instance,  by  a  tenant  for  a  term  of  life  or  years.  But 
if  the  lord  instead  of  granting  the  lands  by  copy, 
should  once  make  any  conveyance  of  them  at  the 
common  law,  though  it  were  only  a  lease  for  years,  his 
power  to  grant  by  copy  would  for  ever  be  destroyed  (*). 
The  steward,  or  his  deputy,  if  duly  authorized  so  to 
dOy  may  also  make  grants,  as  well  as  the  lord,  whose 

(d)  SUt.    4    A   6   Vict.  c.  Z6,      Cop.  111. 
8.  91.  (h)  Do4  d.  Rayir  v.  S^ricHand, 

(tf)  1  Scriv  Cop.  6.  2  Q.  B.  792. 

')  Ibid.  587,  588.  (i)  1  Walk.   Cop.  87.     See  to» 

)  1  Walk.  Cop.   28;  1  ScriT.      stat.  50  A  51  Vict.  c.  78,  a.  6. 
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servant  he  is  (J).     It  was  formerly  doubtful  whether 
the  steward  or  his  deputy  could  make  grants  of  copy- 
holds when  out  of  the  manor  (k).  But  by  the  Copyhold  Grants  may 
Act  of  1841  {l)j  it  is  provided  that  the  lord  of  any  out  of  the 
manor,  or  the  steward,  or  deputy  steward,  may  grant  ™'°°^- 
at  any  time,  and  at  any  place,  either  within  or  out  of 
the  manor,  any  lands  parcel  of  the  manor,  to  be  held  by 
copy  of  court  roll,  or  according  to  the  custom  of  the 
manor,  which  such  lord  shall  for  the  time  being  be 
authorized  and  empowered  to  grant  out  to  be  held  as 
aforesaid  ;  so  that  such  lands  be  granted  for  such  estate, 
and  to  such  person  only,  as  the  lord,  steward,  or  deputy 
shall  be  authorized  or  empowered  to  grant  the  same. 

When  a  copyholder  is  desirous  of  disposing  of  his  Alienation 
lands,  the  usual  method  of  alienation  is  by  surrender  of  -  ^""^°  ^' 
the  lands  into  the  hands  of  the  lord  (usually  through 
the  medium  of  his  steward),  to  the  use  of  the  alienee 
and  his  heirs,  or  for  any  other  customary  estate  which 
it  may  be  wished  to  bestow.     This  surrender  generally 
takes  place  by  the  symbolical  delivery  of  a  rod,  by  the 
tenant  to  the  steward.     It  may  be  made  either  in  or 
out  of  Court.     If  made  in  Court,  it  is  of  course  entered  In  Court 
on  the  court  rolls,  together  with  the  other  proceedings ; 
and  a  copy  of  so  much  of  the  roll  as  relates  to  such 
surrender  is  made  by  the  steward,  signed  by  him,  and 
stamped  like  a  purchase  deed  ;  it  is  then  given  to  the 
purchaser  as  a  muniment  of  his  title  {m).     If  the  snr-  Oat  of  Courtw 
render  should  be  made  out  of  Court,  a  memorandum  of 
the  transaction,  signed  by  the  parties  and  the  steward 
is  made,  in  writing,  and  duly  stamped  as  before  (n). 

(J)  1  Watk.  Cop.  29.  the  stamp  duty  on  a  memorandum 

{%)  Ibid.  80.  of   a   surrender  if  made    out    of 

u)  Stat.     4    &    6    Viot.    0.  86y  Court,  or  on  the  copj  of  court  roll, 

s.  87.  if  made  in  Court,  is   the  same  as 

(m)  A  form  of  such  a  copy  of  on  the  sale  or  mortgage  of  a  free- 

oourt   roll   wiU   be    found  in  Ap-  hold  estate ;  but  if  not  made  on 

pendiz  (O).  a  sale  or  mortgage,   the  duty  is 

(ft)  By    the   Stamp    Aet,    1891,  Os,    Stat.    64  i  65  Vict.  o.  89, 
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now  unnecei 
sarj. 


Presentment,  In  Order  to  give  effect  to  a  garrender  made  ont  of 
Court,  it  was  formerly  neoeesaiy  that  dae  mention,  or 
presentfnerUj  of  the  transaction,  shoi^ld  be  made  hy  the 
suitors  or  homage  assembled  at  the  next,  or,  bj  special 
custom,  at  some  other  subsequent  Court  (o).  And  in 
this  manner  an  entry  of  the  surrender  appeared  on  the 
court  rolls,  the  steward  entering  the  presentment  as  part 
of  the  business  of  the  Court.  But  by  the  Copyhold  Act 
of  1841,  it  is  provided  that  surrenders,  copies  of  which 
may  be  delivered  to  the  lord,  his  steward,  or  deputy 
steward,  shall  be  forthwith  entered  on  the  court  rolls ; 
which  entry  is  to  be  deemed  to  be  an  entry  made  in 
pursuance  of  a  presentment  by  the  homage  (p).  So 
that  in  this  case,  the  ceremony  of  presentment  is  now 
dispensed  with.  When  the  surrender  has  been  made, 
the  surrenderor  still  continues  tenant  to  the  lord,  until 
the  admittance  of  the  surrenderee.  The  surrenderee 
acquires  by  the  surrender  merely  an  inchoate  right,  to 
be  perfected  by  admittance  (q).  This  right  was  formerly 
inalienable  at  law,  even  by  will,  until  rendered  devisable 
by  the  Wills  Act,  1837  (r) ;  but,  like  a  possibility  in 
the  case  of  freeliolds,  it  may  always  be  released,  by 
deed,  to  the  tenant  of  the  lands  (s). 


Nature  of 
surrenderee's 
rifi^ht  until 
mittauce. 


ng 


Surrender  to       A  Surrender  of  copyholds  might  always  be  made  by  a 
thejise  of  a     ^^^  ^^  ^j^^  ^^  ^j  j^j^  ^jf ^^  f^j.  g^^j^  ^  surrender  is  not  a 

direct  conveyance,  but  operates  only  through  the  instru- 
Sarrender  of  mentality  of  the  lord  (t).  And  a  valid  surrender  might 
w5e*  °'  *^*    ^*  *°y  ^^^^  b®  made  of  the  lands  of  a  married  woman, 


1st  schedule,  tit.  Copyhold  and 
Customary  Estates,  replacing  stat. 
88  A  84  Vict.  c.  97,  to  the  same 
effect 

{o)\  Watk.  Cop.  79;  1  Scriy. 
Cop.  277. 

(jE?)Stat.  4  A  6  Vict  c.  85, 
B.  89 

{q)I>04  d.  IbJUld  v.  Tb^ld.  11 
Eas^   246;    Hex    t.    Dame    Jane 


S^.  John  MUdmau,  6  B.  &  Ad. 
254 :  Doe  d.  Winder  t.  ZatMC, 
7  Ad.  &E.  195. 

(r)7  Will.  IV.  k  1  Vict.  c.  26, 
s.  8. 

(«)  Kite  and  (fttekUon^s  oaee,  4 
Rep.  25  a;  Co.  Litt.  60  a. 

(OCo.  Cop.  s.  85;  Traot^ 
p.  79. 
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by  her  hasband  and  herself ;  she  being  on  such  surrender 
separately  examined,  as  to  her  free  consent,  by  the 
steward  or  his  deputy  {u).  By  the  Vendor  and  Pur- 
chaser Act,  1874  (a?),  where  any  copyhold  hereditament 
shall  be  vested  in  a  married  woman,  as  a  bare  trustee  (z).  Married 
she  may  surrender  the  same  as  if  she  were  a  feme  sole,  trustee. 
And  under  theMarriod  Women's  Property  Act,  1882  (a),  Copyholds, 

which  Bre 

a  married   woman  may   dispose  of  .copyholds,   which  wife's  separate 
belong  to  her  as  her  separate  property  by  virtue  of  that  P""^?®**^.^- 
Act,  in  the  same  manner  as  if  she  were  a  feme  sole. 

When  the  surrender  has  been  made,  the  surrenderee  Admittance, 
has,  at  any  time,  a  right  to  procure  admittance  to  the 
lands  surrendered  to  his  U£(e ;  and,  on  such  admittance, 
he  becomes  at  once  tenant  to  the  lord,  and  is  bound  to 
pay  him  the  customary  fine.  This  admittance  is  usually 
taken  immediately  (h) ;  but,  if  obtained  at  any  future 
time,  it  will  relate  back  to  the  surrender ;  so  that,  if  the 
surrenderor  should,  subsequently  to  the  surrender,  have 
surrendered  to  any  other  person,  the  admittance  of  the 
former  surrenderee,  even  though  it  should  be  subsequent 
to  the  admittance  of  the  latter,  will  completely  displace 
his  estate  (c).     Formerly  a  steward  was  unable  to  admit  Admittance 

\  /  •/  may  now  be 

tenants  out  of  a  manor  (d) ;  but,  by  the  Copyhold  Act^aa  outof 
of  1841,  the  lord,  his  steward,  or  deputy,  may  admit  at 
any  time,  and  at  any  place,  either  within  or  out  of  the 
manor,  and  without  holding  a  Oourt ;  and  the  admission 
is  rendered  valid  without  any  presentment  of  the  sur- 
render, in  pursuance  of  which  admission  may  have  been 
granted  {e). 


I 


«)  1  Watk.  Cop.  68.  (e)  1  Watk.  Cop.  108. 

2;)Sut.   87  &  88   Vict.    0.  78,         {d)  Do«  d.    Leach  ▼.  WhiUaier, 
s.  6.  5    B.    A    Ad.  409,   485;     Doe   d. 

(0)  See  anU,  p.  294,  n.  (r).  Gutteridge  v.    Sowerhy,  7    C.  B., 

(a)  Stat.   46  A  46  Vict.  0.  75,      N.  S.  599. 

88.   1  (8ab-8.  1),   2,    6;  see   anUf         <«>  Stat.    4^5    Yiot.    c.  86 
pp.  291^294.  88.  88,  90. 

(b)  See  Appendix  (O). 

W.R.P.  G  O 
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Alienation  by  Thc  alienation  of  copyholds  by  will  was  formerly 
effected  in  a  similar  manner  to  alienation  inter  vwos. 
It  was  necessary  that  the  tenant  who  wished  to  devise 
his  estate  should  first  make  a  surrender  of  it  to  the  use 
of  his  will.  His  will  then  formed  part  of  the  surrender, 
and  no  particular  form  of  execution  or  attestation  was 
necessary.  Tiie  devisee,  on  the  decease  of  his  testator, 
was,  until  admittance,  in  the  same  position  as  a  sur- 
renderee {f).  By  a  statute  of  Geo.  HI.  (g),  a  devise 
of  copyholds,  without  any  surrender  to  the  use  of  the 
will,  was  rendered  as  valid  as  if  a  surrender  had  been 
made  (A).  The  Wills  Act  of  1837  requires  that  wills  of 
copyhold  lands  shall  be  executed  and  attested  in  the 
same  manner  as  wills  of  freeholds  (t).  But  a  surrender 
to  the  use  of  the  will  is  still  unnecessary ;  and  a  sur- 
renderee, or  devisee,  who  has  not  been  admitted,  is  now 
empowered  to  devise  his  interest  (j).  Formerly,  the 
devisee  under  a  will  was  accustomed,  at  the  next 
Customary  Court  held  after  the  decease  of  his  testator, 

Presentment    to  bring  the  will  into  Court ;  and  a   presentment  was 
^^  '  then  made  of  the  decease  of  the  testator,  and  of  so  much 

of  his  will  as  related  to  the  devise.  After  this  present- 
ment the  devisee  was  admitted,  according  to  the  tenor 
of  the  will.     But  under  the  Copyhold  Act  of  1841,  the 

nowunneces-  mere  delivery  to  the  lord,  or  his  steward,  or  deputy 
steward,  of  a  copy  of  the  will,  is  sufficient  to  authorize 
its  entry  on  the  court  rolls,  without  the  necessity  of 
any  presentment ;  and  the  lord,  or  his  steward,  or 
deputy  steward,  may  admit  the  devisee  at  once,  without 
holding  any  Court  for  the  purpose  {k). 

if)  WainewHqU   v.    EUoell,     1         (t)  Stat.  7  WUl.   FV.   &   1  Vict. 
Mad.   627;  PUtUps  v.   FhilUpa,  1      e.   26,  ss.  2,  8,  4,  5,  9;  see  anU^ 


aarv. 


My.  A  K.  649,  664.  p.  222;   Garland  v.  Mead,  L.  R., 

g)bb    Geo.    III.    c.    192,  12th  6Q.  B.  441. 

ly,  1815.  ( /)  Sect.  3. 

h)Doe  d.  NHhercotav.  BaHle,  (*)  Stat.    4    A    5    Vict.   c.  85, 
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Sometimes,   on  the  decease  of  a  tenajut,   no  person  if  no  person 

,      1  1      ...    J         1  •     1     •  J       •  T      j-i  •    claim  admit- 

comes  m  to  be  aclmitted  as  his  heir  or  devisee.     In  this  tance,  the 
case  the  lord,  after  making  due  proclamation  at  three  ^^j^e™**^ 
consecutive  Courts  of  the  manor  for  any  person  liaving^^"*?^^- 
right  to  the  premises  to  claim  the  same  and  be  admitted 
thereto,  is  entitled  to  seize  the  lands  into  his  own  hands 
qtumsqtcej  as  it  is  called,  that  is,  until  some  person  claims 
admittance  {I) ;   and  by  the   special    custom    of    some 
manors,  he  is  entitled  to  seize   the    lands   absolutely. 
But  as  this  right  of  the  lord  might  be  very  prejudicial  Provision  in 
to  infants,  married   women,  and   lunatics  entitled    to  infants,  mar- 
admittance  to  any  copyhold  lands,  in  consequence  of  linatTcs?^"' 
their  inability  to  appear,   special  provision  has  been 
made  by  Act  of  Parliament  for  the  vicarious  admission 
of  such  persons,  securing  to  the  lord  his  proper  tine,  and 
prohibiting  any  absolute  forfeiture  of  the  lands  for  the 
neglect  or  refusal  of  any  infant,  married    woman  or 
lunatic,  so  found  by  inquisition  to  come  in  and  be  ad- 
mitted, or  to  pay  the  fine  imposed  on  admittance  {m). 

Although  mention  has  been  made  of  surrenders  to  the  statute  of 

Uses  does 

tise  of  the  surrenderee,  it  must  not,  therefore,  be  supposed  not  apply  to 
that  the  Statute  of  Uses  {n)  has  any  application  to  copy-  ®°P>'**°^  *• 
hold  lands.  This  statute  relates  exclusively  to  freeholds. 
The  seisin  or  feudal  possession  of  all  copyhold  land  ever 
remains,  as  we  have  seen  {o),  vested  in  the  lord  of  the 
manor.  Notwithstanding  that  custom  has  given  to  the 
copyholder  the  enjoyment  of  the  lands,  they  still  remain, 
in  contemplation  of  law,  the  lord's  freehold.  The  copy- 
holder cannot,  therefore,  simply  by  means  of  a  surrender 
to  his  use  from  a  former  copyholder,  be  deemed,  in  the 
words  of  the  Statute  of  UseSjin  lawful  seisin  for  such  estate 

(^  1  Watk.    Cop.   284;  1  Scriv.  &  W.   882,   842;   IHnies  v.  Grand 

Cop.   855;    Doe  d.  JSaver  y.  SfVtM*  Junction  Canal  Campany^  9  Q.  B. 

man,  1  Barn,  k  Adol.  786.  469,  510. 

(m)  Stats.    11    Geo.    IV.     k   1  (n)  Stat.    27  Hen.    VIII.   c.  10: 

WiO.    IV.     c.    65,    ss.     8—9;    58  an^,  p.  164. 

Vict.  0.  5,  8s.  116,  125,  126.    See  (o)  AnU,  p.  426. 
Doe  d.  Twining  y.  MutcoU,  12  M. 

G    G    2 
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as  he  Has  in  the  ase;  for  the  estate  of  the  surrenderor  is 
customary  only,  and  the  estate  of  the  surrenderee  cannot, 
consequently,  be  greater.  Custom,  however,  has  now 
rendered  the  title  of  the  copyholder  quite  independent 
of  that  of  his  lord.  When  a  surrender  of  copyholds  is 
made  into  the  hands  of  the  lord  to  the  use  of  any  person, 
the  lord  is  now  merely  an  instrument  for  carrj'ing  the 
intended  alienation  into  effect ;  and  the  title  of  the  lord, 
so  that  he  be  lord  de  facto^  is  quite  immaterial  to  the 
validity  either  of  the  surrender  or  of  the  subsequent 
Tnisu.  admittance  of  the  surrenderee  {p).     But  if  a  surrender 

should  be  made  for  one  person  to  the  use  of  another 
upon  trust  for  a  third,  the  High  Court  of  Justice  would 
exercise  the  same  jurisdiction  over  the  surrenderee,  iu 
compelling  him  to  perform  the  trust,  as  it  would  in  the 
Settlements,    gjigg  of  freeholds  vested  in  a  trustee.     And  when  copy- 
hold lands  form  the  subject  of  settlement,  the  usual  plan 
is  to  surrender  them  to  the  use  of  trustees,  as  joint 
tenants  of  a  customary  estate  in  fee  simple,  upon  such 
trusts  as  will  effect,  in  equity,  the  settlement  intended. 
The  trustees  thus  become  the  legal  copyhold  tenants  of 
the  lord,  and  account  for  the  rents  and  profits  to  the 
persons  beneficially  entitled.  The  equitable  estates  which 
are  thus  created  are  of  a  similar  nature  to  the  equitable 
estates  in  freeholds,of  which  we  have  already  spoken  {q)\ 
Separate  use.  and  a  trust  f  or  the  separate  use  of  a  married  woman 
might  be  created  as  well  out  of  copyhold  as  out  of  free- 
Bquiubie        hold  lauds  (r).    An  equitable  estate  tail  in  copyholds 
may  be  barred  may  be  barred  by  deed,  in  the  same  manner  in  every 
by  deed.         respect  as  if  the  lands  had  been  of  freehold  tenure  («). 
But  the  deed,  instead  of  being  inroUed  in  the  Court  of 
Chancery  or  the  Supreme  Court  (f),  must  be  entered  on 
the  court  rolls  of  the  manor  {u).     And  if  there  be  a 
protector,  and  he  consent  to  the  disposition  by  a  distinct 

(p)  1  Watk.  Cop.  74.  (0  SUt.  5  k  4  Will.  IV.  c  74, 

iq)  Ante,  p.  169  etssq.  s.  54.     See  ante,  p.  9S. 

r)  See  ants,  pp.  287'-:290.  («)  Sect.  58.    It   has   beeo  de- 

#}  See  an^,  pp.  98,  176.  cided,  contrary  to   the   preTsleot 
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deed,  such  deed  must  be  executed  by  hiin  either  on,  or 
any  time  before,  the  day  on  which  the  deed  barring  the 
entail  is  executed ;  and  the  deed  of  consent  must  also 
be  entered  on  the  court  rolls  (x).  Upon  the  death  of  a 
sole  trustee  of  copyholds,  being  the  tenant  on  the  court 
rolls,  his  estate,  if  of  inheritance,  does  not  devolve  upon 
his  personal  representatives,  according  to  the  law  now 
governing  the  devolution  of  a  similar  interest  in  free- 
holds, but  will  pass  to  his  heir  or  devisee  (y). 

As  the  owner  of  an  equitable  estate  has,  from  the  Equiubie 
nature  of  his  estate,  no  legal  rights  to  the  lands,  he  is  not  be  surren  ° 
himself  a  copyholder.  He  is  not  a  tenant  to  the  lord :  this  *^®'^* 
position  is  filled  by  his  trustee.     The  trustee,  therefore, 
is  admitted  and  may  surrender ;  but  the  cestui  que  trust 
cannot  adopt  these  means  of  disposing  of  his  equitable 
interest  (z).     To  this  general  rule,  however,  there  have  Exceptions, 
been  admitted,  for  convenience  sake,  two  exceptions. 
The  first  is  that  of  a   tenant  in   tail  whose  estate  is 
merely  equitable:  by  the  Act  for  the  abolition  of  fines  Tenant  of 
and  recoveries  (a),  tlie  tenant   of  a  merely  equitable  estate  tdi 
estate  tail  is  empowered  to  bar  the  entail,  either  by  ^^^  JL 
deed  in  the  manner  above  described,  or  by  surrender  in  surrender, 
the  same  manner  as  if  his  estate  were  legal  (i).     The 
second  exception  relates  to  married   women,  it  being 
provided  by  the  same  Act  (c)  that  whenever  a  husband  Husband  and 

wife  m&v  sqf* 

and  wife  shall  surrender  any  copyhold  lands  in   which  render  wife's 
she  alone,  or  she  and  her  husband  in  her  right,  may  e^ut^^^^ 


impression,  that  the  entry  must 
be  made  within  six  calendar 
months.  Eoneywood  v.  Forster, 
M.  R..  9  W.  R.  855;  80  Beav.  1; 
Qibbona  \.  Snape,  82  Beav.  130; 
Oreen  t.  Paterson,  82  Ch.   D.  95. 

(X)  Stat.  8  4  4  Will.  IV.  c.  74, 
8     53 

(y)  Stat.  50  A  51  Vict.  c.  78, 
8.  46,  repealing  44  &  45  Vict.,  c. 
41,  s.  80,  as  to  copvholdd;  f*ee 
anU,    p.    179;    li^    MilU     Trust, 


87  Ch.  D.  812,  40  Ch.  D.  14. 

(z)  1  Scriv.  Cop.  262.  No  fine 
can  be  exacted  oy  the  lord  in 
respect  of  any  devolution  of  the 
equitable  estate ;  Hall  ▼.  Brom- 
Uy,  85  Ch.  D.  642. 

(a)  Stat.  8  A  4  Will.  IV.  c.  74, 
s.  50. 

(5)  See  ante,  p.  485. 

(c)  Stat.  8  A  4  WUl.  IV.  c.  74, 
s.  90. 


454  OF  COPYHOLDS. 

have  any  equitable  estate  or  interest,  the  wife  shall  be 
separ&telj  examined  in  the  same  manner  as  she  would 
have  been,  had  her  estate  or  interest  been  at  law  instead 
of  in  equity  merely  {d) ;  and  every  such  surrender,  when 
such  examination  shall  be  taken,  shall  be  binding  ou 
the  married  woman  and  all  persons  claiming  under  her ; 
and  all  surrenders  previously  made  of  lands  similarly 
circumstanced,  where  the  wife  shall  have  been  separately 
examined  by  the  person  taking  the  surrender,  are  thereby 
declared  to  be  good  and  valid.  But  these  methods  of 
conveyance,  though  tolerated  by  the  law,  are  not  in 
accordance  with  principle ;  for  an  equitable  estate  is, 
strioi;ly  speaking,  an  estate  in  the  contemplation  of 
equity  only,  and  has  no  existence  anywhere  else.  As, 
therefore,  an  equitable  estate  tail  in  copyholds  may  pro- 
perly be  barred  by  a  deed  entered  on  the  court  rolls  of 
the  manor,  so  an  equitable  estate  or  interest  in  copyholds 
belonging  to  a  married  woman  was  more  properly  con- 
veyed by  a  deed,  executed  with  her  husband's  concur- 
rence, and  acknowledged  by  her  in  the  same  nianner  as 
if  the  lands  were  freehold  (e).  And  the  Act  for  the 
abolition  of  fines  and  recoveries,  by  which  this  mode  of 
conveyance  is  authorized,  does  not  require  that  such  a 
deed  should  be  entered  on  the  court  rolls.  If  a  married 
woman's  equitable  estate  in  copyholds  belong  to  her  for 
her  separate  use,  or  as  her  separate  property  under  the 
Married  Women's  Property  Act,  1882,  she  may  dis- 
pose thereof  in  the  same  manner  as  if  she  were  a  feme 
6ole(/). 

Remainders.  Copy  hold  estates  admit  of  remainders  analogous  to 
those  which  may  be  created  in  estates  of  freehold  (g). 
And  when  a  surrender  or  devise  is  made  to  the  use  of 
any  person  for  life,  with  remainders  over,  the  admission 


(d)  See  anU,  p.  448.  (f)  See      anU,     pp.      287—294. 

U)  Stat.   3  A  4  Will.  IT.  c.  74,         (g)  See  anU,  pp.  812,  324. 
I.  77.     See  an/«,  p.  284. 
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of  the  tenant  for  life  is  the  admission  of  all  persons 
having  estates  in  remainder,  unless  there  be  in  the 
manor  a  special  custom  to  the  contrary  (A).  A  vested 
estate  in  remainder  is  capable  of  alienation  by  the 
usual  mode  of  surrender  and  admittance.  Contingent  Contingent 
remainders  of  copyholds  have  always  had  this  advantage, 
that  they  have  never  been  liable  to  destruction  by  the 
sudden  determination  of  the  particular  estate  on  wliich 
the}'  depend.  The  freehold,  vested  in  the  lord,  is  said 
to  be  the  means  of  preserving  such  remainders  until  the 
time  when  the  particular  estate  would  regularly  have 
expired  (i).  In  this  respect  they  resemble  contingent 
remainders  of  equitable  or  trust  estates  of  freeholds,  as 
to  which  we  have  seen  that  the  legal  seisin,  vested  in  the 
trustees,  preserves  the  remainders  from  destruction  (A). 
But  if  the  contingent  remainder  be  not  ready  to  come 
into  possession  the  moment  the  particular  estate  would 
naturally  and  regularly  have  expired,  such  contingent 
remainder  will  fail  altogether  (l):  unless  it  should  have 
been  created  after  the  Act  of  1877  amending  the  law 
as  to  contingent  remainders  {m),  and  would  have  been 
valid,  if  created  as  an  executory  limitation ;  in  which 
case  it  will  he  preserved  by  the  Act,  which  extends 
to  hereditaments  of  any  tenure.  In  other  respects  the 
creation  of  contingent  remainders  of  legal  and  equitable 
estates  in  copyholds  appears  to  be  governed  by  the 
same  rules  as  are  applicable  to  similar  interests  in 
freeholds  (n). 

Executory  devises  of  copyholds,  similar  in  all  respects  Executory 

devises. 

(?i)  1   Watk.  Cop.   276;    Doe  d.  1  Watk.   Cop.  196;  1  Scriv.  Cop. 

Wind&r  v.    LawtSy    7  Ad.   A    E.  477;  Picker agiU  y,  Orey^  80  Bear. 

195;  SmWi  v.  GUmcock,  4C.  B.,  862. 

N.  S.  857  ;  handfield^.  Handjield,  (k)  Ante,  p.  844. 

1  Drew  k  S.  810.     See,   however,  (I)    Gilb.     Ten.     266;    Feame, 

A*  to  the  reversioner,  Heg,  v.  Ladf/  Cont.  Rem.  820. 

of  the  Manor  0/  DaUingfiam,  8  Ad.  (m)  Stat.  40  A  41  Vict.   0.  88; 

A  E.  858.  ^ee  ante,  pp.  388,  878. 

(i)   Feame,     Cmit.     Rem.     3iy  ;  (n)  ^ntd,  pp.  878— 388. 
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to  executory  devises  of  freeholds,  have  long  been  per- 
mitted {o).  And  directions  to  execators  to  sell  the 
copyhold  lands  of  their  testator  (which  directions,  we 
liave  seen  (^),  give  rise  to  executory  interests)  are  still 
in  common  use ;  for,  when  such  a  direction  is  given, 
the  executors,  taking  only  a  power  and  no  estate,  have 
no  occasion  to  be  admitted  ;  and  if  they  can  sell  before 
the  lord  has  had  time  to  hold  his  three  Customary 
Courts  for  making  proclamation  in  order  to  seize  the 
land  quoicsque  (^),  the  purchaser  from  them  will  alone 
require  admittance  by  virtue  of  his  executory  estate 
which  arose  on  the  sale.  By  this  means  the  expense 
of  only  one  admittance  is  incurred ;  whereas,  had  the 
lands  been  devised  to  the  executors  in  trust  to  sell,  they 
must  first  have  been  admitted  under  the  will,  and  then 
have  surrendered  to  the  purchaser,  who  again  must  have 
been  admitted  under  their  surrender.  And  in  a  case, 
where  a  testator  devised  copyholds  to  such  uses  as 
his  trustees  should  appoint,  and  subject  thereto  to  the 
use  of  his  trustees,  their  heirs  and  assigns  for  ever,  with 
a  direction  that  they  should  sell  his  copyholds,  it  was 
decided  that  the  trustees  could  make  a  good  title  without 
being  admitted,  even  although  the  lord  had  in  the  mean- 
time seized  the  land  quoicaqtie  for  want  of  a  tenant  (r). 
Lord  not  But  it  has  been  decided  that  the  lord  of  a  manor 
accept  a  aur-  is  uot  bouud  to  acccpt  a  surrender  of  copyholds  inter 
ti°^/to*shift-  t^i'i^os^  to  such  uses  as  the  surrenderee  shall  appoint, 
iug  uses.  j^jjj^  ijj  default  of  appointment,  to  the  use  of  the  sur- 
renderee, his  heirs  and  assigns  («).  This  decision  is  in 
accordance  with  the  old  rule,  which  construed  surrenders 
of  copyholds  in  the  same  manner  as  a  conveyance  of 

(0)  1  Watk.  Cop.  210.  aod  see   Ths  Queen  ▼.  CorbeU.  1  E. 

(»  Ante,   p.   867.     The  slat.  21  A  B.  886;   The  Queen  v.     fVilet>n, 

Hen.  VIIL  c.  4  applies   to   copy-  8  B.  A  S.  201. 

holds;  Pspvercorn  v.    IVaymant   6  ($)  Flack   v.    The    M€uter,     FeU 

De  Gex  b,  b.  230;  ante,  p.  868.  Ifwst    and    Scholars    of    Downing 

{q)  See  anU,  p.  451.  College,    C.    P.,   17  Jur.  697;    18 

(r)  Glass 'v.  Richardson,  9  Hare,  0.  B.  945. 
698;    2  De  Gex,     M.   k  6.   658  ; 


Property  Act, 
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freeholds  inter  vivos  at  common  law  {t).  If,  however, 
the  lord  should  accept  sach  a  surrender,  he  will  be 
bound  by  it,  and  must  admit  the  app)ointee  under  the 
power  of  appointment,  in  case  such  power  should  be 
exercised  {u). 

With  regard  to  the  interest  possessed  by  husband  ^°**>*^^  *«><* 
and  wife  in  each  other's  copyhold  lands,  the  husband  Married 
was  entitled  to  the  whole  income  of  his  wife's  land  J[^°™1°.? 
during  her  coverture,  unless  the  land  were  settled  on  ^^^ 
trust  for  her  separate  use  (a?).  But  the  Married  Women's 
Property  Act,  1870  (y),  provided  that  when  any  copy- 
hold or  customary  property  should  descend  upon  any 
woman  married  after  the  passing  of  that  Act,  as 
heiress  or  co-heiress  of  an  intestate,  the  rents*  and 
profits  of  such  property  should,  subject  and  without 
prejudice  to  the  trusts  of  any  settlement  affecting  the 
same,  belong  to  such  woman  for  her  separate  use. 
And  under  the  Married  Women's  Property  Act,  1882,  wife's  sepa- 
a  married  woman  is  entitled  to  have  and  to  hold  any 
copyhold  land,  which  belongs  to  her  as  her  separate 
property  under  that  Act,  and  the  rents  and  profits 
thereof,  in  the  same  manner  as  if  she  were  a  feme 
sole  (z),  A  special  custom  appears  to  be  necessary  to 
entitle  a  husband  to  be  tenant  by  curtesy  of  his  wife's 
copyholds  (a).  A  special  custom  also  is  required  to  Curtesy, 
entitle  the  wife  to  any  interest  in  the  lands  of  her  hus- 
band after  his  decease.  Where  such  custom  exists,  the 
wife's  interest  is  termed  herfreebenoh  /  and  it  generally  Freebench. 
consists  of  a  life  interest  in  one  divided  third  part  of 
the  lands,   or  sometimes  of  a  life  interest  in  the  en- 

(t)  1   Watk.    Cop.    108,  110;    1  {x)  1   Watk.    Cop.  278,  335.  4th 

Scrir.  Cop.  178.  ed.     See  ante,  pp.  281,  287. 

(u)  Th€  King  v.  The  Lord  of  ths  {y)  Stat.    88    A   84  Vict.  c.  98, 

Manor  of  Oundle,  1  Ad.  A  £.  288;  s.   8;  passed  9tb  Aug.   1870.     See 

Boddington  v.   Ahmfhethy^  6  B.  &  anU,  p.  290  and  n.  [o). 

C.    776;    9    Dow.    k    Ry.  626 ;    1  ^2;)  See  an^,  pp.  291— 294. 

Scrir.    Cop.    226,    229;   EddUiton  (a)  2  Watk.   Cop.    71.     See  as 

T.  ColUnt,  8  De  Gez,  If .  A  G.  1.  to  freeholds,  ante,  p.  281. 
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tion. 
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tiretj  (b) ;  and,  like  dower  under  the  old  law,  f reebench 
is  paramount  to  the  husband's  debts  (<?).  Freebench, 
however,  usuallj  differs  from  the  anciei>t  right  of  dower 
in  this  important  particular,  that  whereas  the  widow 
was  entitled  to  dower  of  all  freehold  lands  of  which  her 
husband  was  solely  seised  at  any  timeAwxiii^  the  cover- 
ture (rf),  the  right  to  freebench  does  not  usually  attach 
until  the  actual  decease  of  the  husband  {e\  and  it  may 
be  defeated  by  a  devise  of  tlie  lands  by  the  will  of  the 
husband  (/).  Freebench,  therefore,  is  in  general  no 
impediment  to  the  free  alienation  by  the  husband  of 
his  copyhold  lands,  without  his  wife's  concurrence.  To 
this  rule  the  important  manor  of  Cheltenham  forms  an 
exception ;  for,  by  the  custom  of  this  manor,  as  settled 
by  Act  of  Parliament,  the  freebench  of  widows  attaches, 
like  the  ancient  right  of  dower  out  of  freeliolds,  on  all 
the  copyhold  lands  of  inheritance  of  which  their  hus- 
bands were  tenants  at  any  time  during  the  coverture  {g). 
The  Act  for  the  amendment  of  the  law  relating  to 
dower  (A)  does  not  extend  to  freebench  (i). 


{h\  1  ScriT.  Cop.  89. 

(<?)  Spyer  v.  HyaU,  20  Be«T. 
621. 

(d)  Ante,  p.  2S5. 

le)  2  Watk.  Cop.  73. 

(/)  Lacey  v.  BUI,  L.  R.,  19 
Eq*.  34(i. 


(a)  Doe  d.  Biddell  t.  GwinnM, 
1  Q.  B.  682. 

(A)  Stat.  8  A  4  Will.  IV.  c.  105; 
anU,  p.  298. 

(i)  Smith  r.  Adams,  18  Heav. 
499;  SDeGez,  hi.  &  Q.  712. 
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PART  IV. 

OF  PERSONAL  IXTKRESTS   IX   REAL  ESTATE. 


The  sabjects  which  have  hitherto  occupied  our  atten- 
tion derive  a  great  interest  from  the  antiquity  of  their 
origin.  We  have  seen  that  the  difference  between  free 
hold  and  copyliold  tenure  has  arjscn  from  the  distinction 
which  prevailed,  in  ancient  times,  between  free  tenure 
and  tenure  in  villenage  {a) ;  and  that  estates  of  free- 
hold in  lands  and  tenements  owe  tlieir  oricjin  to  the 
ancient  feudal  system  (J).  The  law  of  real  property, 
in  which  term  both  freehold  and  copyhold  interests  are 
included,  is  full  of  rules  and  principles  to  be  explained 
only  by  a  reference  to  antiquity ;  and  many  of  those 
rules  and  principles  were,  it  must  be  confessed,  much 
more  reasonable  and  useful  when  they  were  first  insti 
tuted  then  they  are  at  present.  The  subjects,  however, 
on  which  we  are  now  about  to  be  engaged,  possess  little 
of  the  interest  which  arises  from  antiquity  ;  although 
their  present  value  and  importance  are  unquestionably 
great.  The  principal  interests  of  a  personal  nature 
derived  from  landed  property,  are  a  term  of  years  and 
a  mortgage.  The  origin  and  reason  of  the  personal  Term  of 
nature  of  a  term  of  years  in  land  have  been  already  ^**"* 
attempted  to  be  explained  (<?) ;  and  at  the  present  day, 
leasehold  interests  in  land,  in  which  amongst  other 
things  all  building  leases  are  included,  form  a  subject 

(a)  Ante,  pp.  10,  43,  41.").  (c)  Ants,  pp.  16—20,  27,  28. 

(6)  AnU,  pp.  12—15,  41—43. 
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snfficientty  important  to  require  a  separate  considera- 
Mortgftge.  tioQ.  The  porBOoal  nature  of  a  mortgage  was  not 
clearly  established  till  long  after  a  term  of  years  was 
considered  as  a  chattel  {d).  But  it  is  now  settled  that 
ever}'  mortgage,  whether  with  or  without  a  bond  or 
covenant  for  the  repayment  of  the  money,  forms  part  of 
the  personal  estate  of  the  lender  or  mortgagee  {e).  And 
when  it  is  known  that  the  larger  proportion  of  the  lands 
in  this  kingdom  is  at  present  in  mortgage,  a  fact  gene- 
rally allowed,  it  is  evident  that  a  chapter  devoted  to 
mortgages  cannot  be  superfluous.  It  may  be  pointed 
out  that  mortgages,  as  well  as  leaseholds  (y\  ai^ 
included  in  personal  estate  as  passing  to  the  executor 
or  administrator,  without  reference  to  the  question 
whether  they  are  things  specifially  recoverable.  As 
will  be  seen  further  on,  the  estate  of  a  mortgagee  may 
have  the  quality  and  incidents  of  real  estate  at  law^ 
but  will  nevertheless  form  part  of  his  personal  estate 
in  equity  (g). 

(d)  Thornborough    v.     Baker,   1  (d)  Co.  Litt.  208  a,  n.  (1). 

Cha.     Ca.    288:     8    Swanst.     628,  (/)  Ante,  pp.  25,  28. 

anno    1675;     Tabor    v.     Tabor^   3  (^)  ^fl/«,  pp.  158,  173. 
Swanst.  036. 


CHAPTER  L 

OF  A  TERM  OF  YEARS. 

At  the  present  day,  one  of  the  most  important  kinds 
of  chattel  or  personal  interests  in  landed  property  is 
a  term  of  years,  by  which  is  understood,  not  the  time 
merely  for  which  a  lease  is  granted,  but  also  the  interest 
acquired  by  the  lessee.  Terms  of  years  may  practically 
be  considered  as  of  two  kinds :  first,  those  which  are  Two  kinds  of 
created  by  ordinary  leases,  which  are  subject  to  a  yearly  ye™.  ^'^ 
rent,  which  seldom  exceed  ninety -nine  years,  and  in 
respect  of  which  so  large  a  number  of  the  oocnpiers  of 
lands  and  houses  are  entitled  to  their  occupation  ;  and 
secondly,  those  which  are  created  by  settlements,  wills, 
or  mortgage  deeds,  in  respect  of  which  no  rent  is  usually 
reserved,  which  are  freqaently  for  one  thousand  years  or 
more,  which  are  often  vested  in  trustees,  and  the  object 
of  which  is  usnally  to  secure  the  payment  of  money  by 
the  owner  of  the  land.  But  although  terms  of  years  of 
different  lengths  are  thus  created  for  different  purposes, 
it  must  not,  therefore,  be  supposed  that  a  long  term  of 
years  is  an  interest  of  a  different  nature  from  a  short 
one.  On  the  contrary,  all  terms  of  years  of  whatever 
length  possess  precisely  the  same  attributes  in  the  eye 
of  the  law. 

The  consideration  of  terms  of  the  former  kind,  orAtenuiqjftt 
those  created  by  ordinary  leases,  may  conveniently  be 
preceded  by  a  short  notice  of  a  tenancy  at  will,  and 
a  tenancy  by  sufferance.    A  tenancy  at  will  may  be 
created  by  parol  (a),  or  by  deed ;  it  arises  when  a  person 

(a)  Stat.  29  Gar.  II.  c.  8,  8.  1. 
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lets  land  to  another,  to  hold  at  the  will  of  the  lessor  or 
person  letting  {b).  The  lessee,  or  person  taking  the 
lands,  is  called  a  tenant  at  will ;  and,  as  he  may  be 
turned  out  when  his  landlord  pleases,  so  he  maj  leave 
when  he  likes.  A  tenant  at  will  is  not  answemble  for 
mere  permissive  waste  {e).  He  is  allowed,  if  turned 
out  by  his  landlord,  to  reap  what  he  has  sown,  or,  as  it 
EmbiementB.  is  legally  expressed,  to  take  the  emblements  {d).  But 
as  this  kind  of  letting  .is  very  inconvenient  to  both 
parties,  it  is  scarcely  ever  adopted ;  and,  in  construc- 
tion of  law,  a  lease  at  an  annual  rent,  made  generally 
without  expressly  stating  it  to  be  at  will  («),  and  with- 
out limiting  any  certain  period,  is  not  a  lease  at  will, 
but  a  lease  from  year  to  year  (y ),  of  which  we  shall 
presently  speak.  As  we  have  seen  {g)^  the  Courts  of 
law  considered  one  in  possession  of  land  as  cestui  que 
trust  to  be  merely  the  tenant  at  will  of  his  trustees  (A) ; 
although  he  might  have  been  absolutely  entitled  in 
equity.  A  tenancy  by  sufferance  is  when  a  person, 
who  has  originally  come  into  possession  by  a  lawful 
title,  holds  such  possession  after  his  title  has  deter- 
mined. 


C^Hui  que 
U'uH  tenant 
at  will. 


Tenancy  by 
sufferance. 


Lease  from 
year  to  year. 


A  lease  from  year  to  year  is  a  method  of  letting  very 
commonly  adopted :  in  most  cases  it  is  much  more 
advantageous  to  both  landlord  and  tenant  than  a  lease 
at  will.  The  advantage  consists  in  this,  that  both  land- 
lord and  tenant  are  entitled  to  notice  before  the  tenancy 
can  be  determined  by  the  other  of  them  (J),     By  the 


{h)  Litt.  s.  68 ;  2  Black.  Comm. 
145. 

(c)  Harnett  v.  Maitland,  15  M. 
AW.  257. 

(d)  Litt.  s.  68 ;  see  Oravee  v. 
Wdd.bB.k  Ad.  105. 

(e)  Doe  d.  Baatmo  y,  Cox^  11 
Q.  b.  122;  Doe  A.  Dixie  y.  Davies, 
7  Ex.  R.  89. 

(/")  Jiighe  d.  Flower  ▼.  Darbj/,  1 
T.  Rep.  159,  163. 


(a)  Ante,  p.  176. 

{%)  Earl  of  Bmfret  v.  Lord 
Windsor,  2  Ves.  sen.  472,  481. 
See  MelUfi^  v.  ZeaJb^  16  C.  B. 
652. 

(»)  As  to  the  effect  of  an  as- 
signment of  his  interest  by  a 
tenant  from  year  to  year,  see 
Allcock  Y.  J£oorkou9e,  9  Q.  B.  D. 
366. 
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common  law,  tins  notice  must  be  given  at  least  half 
a  year  before  the  expiration  of  the  current  year  of  the 
tenancy  {j)  ;  for  the  tenancy  cannot  be  determined  by 
one  only  of  the  parties,  except  at  the  end  of  any  number 
of  whole  years  from  the  time  it  began.  So  that,  if  the 
tenant  enter  on  any  quarter  day,  he  can  quit  only  on 
the  same  quarter  day :  when  once  in  possession,  he  has 
a  right  to  remain  for  a  year ;  and  if  no  notice  to  quit 
be  given  for  half  a  year  after  he  has  had  possession,  he 
will  have  a  right  to  remain  two  whole  years  from  the 
time  he  came  in ;  and  so  on  from  year  to  year.     But  in  Agricultural 

'  •'  Holdings 

the  case  of  a  tenancy  from  year  to  year  of  a  holding,  (England) 
to  which  the  Agricultural  Holdings  (England)  Act, 
1883  (A),  applies,  a  year's  notice,  expiring  with  a  year 
of  tenancy,  is  now  rec^uired,  in  order  to  determine  the 
tenancy,  by  the  33rd  section  of  the  Act ;  unless  the 
landlord  and  tenant  of  the  holding  by  writing  under 
their  hands  agree  that  this  section  shall  not  apply  ;  in 
which  case  a  half  year's  notice  will  be  sufficient.  This 
section,  however,  does  not  extend  to  a  case  where  the 
tenant  is  adjudged  bankrupt,  or  has  filed  a  petition  for 
a  composition  or  arrangement  with  his  creditors  (l). 
Under  the  same  Act  (m),  a  landlord' may  give  a  tenant 
from  year  to  year  notice  to  quit  part  only  of  his  holding 
if  the  notice  be  given  with  a  view  to  the  use  of  the  laud 
for  any  of  the  improvements  specified  in  the  Act,  and  it 
be  so  stated  in  the  notice ;  the  tenant  having  the  option, 
by  counter  notice  in  writing  within  twenty-eight  days, 
to  accept  the  same  as  notice  to  qnit  the  entire  holding. 
This  Act  does  not  apply  to  any  holding  which  is  not 
either  wholly  agricultural  or  wholly  pastoral,  or  in  part 

ij)  Might  d.  Flower   v.  Darby ^  (England)  Act,   1875,  repealed  by 

1   T.  R.  159.  163;  and  see  D06  d.  the  Act  of  1883,  contained  similar 

Lord     Bradford    y.     Watkins,    7  provisions ;  see  stat.  88  Jb  39  Vict. 

East,  651.  c.  92,  ss.  51,  54—58. 

{k)  Slat.   46    &  47  Vict.   c.   61 ;  .  (m)  Stat.   46   A  47  Vict.  c.   61, 

see  Marloto  t.    TmI,  15  Q.  B.  D.  s.  41.     The  Act  of  1875  contained 

408.  501.  similar  provisions;  see  stat.   88  A 

(OThe    Agricultural     Holdings  89  Vict.  c.  9*2,  ss.  62,  54—58. 
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agricultural  and  as  to  the  residue  pastoral,  or  in  whole 
or  in  part  cultivated  as  a  market  garden ;  or  to  anj 
holding  let  to  the  tenant  during  his  continuance  in  anj 
office,  appointment,  or  employment  held  under  the  land- 
lord (n).  A  lease  from  year  to  year  can  be  made  by 
parol  or  word  of  mouth  ((?),  if  the  rent  reserved  amount 
to  two-thirds  at  least  of  tlie  full  improved  value  of  the 
lands ;  for  if  the  rent  reserved  do  not  amount  to  so 
much,  the  Statute  of  Frauds  declares  that  such  parol 
lease  shall  have  the  force  and  effect  of  a  lease  at  will 
only  (j)).  A  lease  from  year  to  year,  reserving  a  less 
amount  of  rent,  must  be  made  by  deed  ( q).  The  best 
way  to  create  this  kind  of  tenancy  is  to  let  the  lands  to 
hold  "  from  year  to  year  "  simply,  for  much  litigation 
has  arisen  from  the  use  of  more  circuitous  methods  of 
saying  the  same  thing  (r). 


Lease  for  a 
number  of 


A  lease  for  a  fixed  number  of  years  may,  by  the 
Statute  of  Frauds,  be  made  by  parol,  if  the  term  do 
not  exceed  three  years  from  the  making  thereof,  and  if 
the  rent  reserved  amount  to  two-thirds,  at  least,  of  the 
full  improved  value  of  the  land  (s).  Leases  for  a  longer 
term  of  years,  or  at  a  lower  rent,  were  required,  by  the 
Statute  of  Frauds  (t),  to  be  put  into  writing  and  signed 
by  the  parties  making  the  same,  or  their  agents  there- 
unto lawfully  authorized  by  writing.  Sut  a  lease  of  a 
separate  incorporeal  hereditament  was  always  required 
to  be  made  by  deed  {u).    And   the  Act  of  1845  to 


(n)  Stat.  46  A  47  Vict.  c.  61, 
s.  54.  The  Act  of  1875  applied 
to  agricultural  and  pastoral  hold- 
inga  of  two  acres  and  upwards  in 
extent;  see  stat.  8d  k  89  Vict. 
c.  92,  s.  58. 

(o)  Lsgfy  V.  BackeU,  Bac.  Abr. 
tit.  Leases  (L.  8);  8.  G.  nom. 
Leoff  V.  Strudwieh,  2  Salk.  414. 

(p)  29  Car.  II.  o.  8,  ss.  1,  2. 

(^)Stat.  8  A  9  Vict.  c.  106, 
8.  8. 


(r)See  Bac.  Abr.  tii.  Leases 
and  Terms  for  Years  (L.  8) ;  Do4 
d.  Clarke  ▼.  Smaridge,  7  Q.  B. 
957. 

(«)  29  Car.  II.  c.  8,  a.  2;  Lord 
Bolton  T.  TomUn,  5  A.  A  E.  856. 

(0  29  Car.  II.  c.  8,  s.  1. 

(«)  Bird  r.  Bigoiiuon,  9  A.  A 
E.  696;  6  A.  A  £.  824;  8.  C.  4 
Ner.  A  Man.  505.  See  ants,  pp. 
80,  81,  801. 
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amend  the  law  of  real  property  provided  that  a  lease,  Leases  in 
required  by  law  to  be  in  writing,  of  any  tenements  or J^quSfd'tobe 
hereditaments,  shall  be  void  at  law,  unless  made  by*'^**®***' 
deed  (x).    But  such  a  lease,  although  void  as  a  lease 
for  want  of  its  being  by  deed,  may  be  good  as  an 
agreement  to  grant  a  lease,  tU  res  magia  vcUeat  quam 
pereat  {y).       And  since  the    Judicature  Acts    took 
effect  {z)y  it  has  been  held  that  a  tenant  in  possession 
of  land  under  an  agreement  for  a  lease,  which  he  might 
enforce  specifically  in  equity  (a),   is  to  be  treated  in 
every  Court  as  if  he  were  tenant  of  the  land  at  law 
upon  the  terms  of  the  agreement  {b).    A  tenant  under 
a  mere  agreement  in  writing  {c)  is  thus  placed  prac- 
tically in  the  same  position  as  if  he  had  a  lease  by 
deed.     It  does  not  require  any  formal  words  to  make  a  No  formal 
lease  for  years.     The  words  commonly  employed  are  J^miired  to 
"  demise,  lease,  and  to  farm  let ;  "  but  any  words  indi-  ™*®  *  ^®'*®' 
eating  an  intention  to  give  possession  of  the  lands  for  a 
determinate  time  will  be  sufficient  {d).     Accordingly, 
it  sometimes  happened,  previously  to  the  Actvof  1845, 
that  what  was   meant  by   the  parties  merely   as  an 
agreement  to  execute  a  lease,  was  in  law  construed  as 
itself  an  actual  lease ;  and  very  many  lawsuits  arose  out 
of  the  question,  whether  the  effect  of  a  memorandum 
was  in  law  an  actual  lease,  or  merely  an  agreement  to 
make  one.     Thus,  a  mere  memorandum  in  writing  that 
A.  agreed  to  let,  and  B.  agreed  to  take,  a  house  or 
farm  for  so  many  years,  at  such  a  rent,  was,  if  signed 


(x)  Stat.  SAO  Viet.  c.  106, 
8.  8,  repeallDff  stat.  7  A  8  Vict, 
c.  76,  8.  4,  to  toe  same  effect. 

(y)  Atrisifr  ▼.  Tanpell,  4  Jur., 
N.  S.  188,  affirmed.  2  De  O.  A  J. 
669;  JBond  ▼.  RotUng,  1  B.  &  S. 
871;  Tidy  ▼.  MolUU,  16  C.  B., 
N.  S.  298;  RoUaton  ▼.  Leon,  7 
H.  A  N.  78,  oyerrnling  StraUon 
T.  POUU,  16  C.  B.  420. 

(0)  AfUe,  pp.  167, 158. 

(a)  See  ante,  p.   156;  Stoain  v. 

W.R.P. 


Ajfrea,  21  Q.  B.  D.  289. 

(b)  Walsh  ▼.  LontdaU,  21  Gh. 
D.  9:  FumesB  ▼.  Botid,  4  Times 
L.  R.  457;  Loufther  v,  Jleav&r, 
41  Ch.  D.  248,  264:  Crump  ▼. 
TempU,  7  Times  L.  B.  120;  ante, 
pp.  174,  175. 

(e)  See  ante,  p.  177. 

(a)  Bac.  Abr.  tit.  Leases  and 
Terms  for  Tears  (K);  OutUm  ▼. 
Mills,  6  Man.  A  Gr.  178. 


H  H 
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by  the  parties,  as  mnch  a  lease  as  if  the  most  formal 
words  had  been  employed  {e).  By  such  a  memorandum 
a  term  of  years  was  created  in  the  premises,  and  was 
vested  in  the  lessee,  immediately  on  his  entry,  instead 
of  the  lessee  acquiring,  as  at  present,  merely  a  right  to 
have  a  lease  granted  to  him  in  accordance  with  the 
agreement  {/). 


(€)  TboU  Y.  BeniUy,  12  East, 
168;  Doe  d.  Walker  v.  Groves,  15 
East,  244;  Doe  d.  Ptareon  v.  Miss, 
8    Bing.    178;   S.    O,    1    Moo.    A 


Scott,  259;  Warman  ▼.  FmH^uU, 
5  B.  A  Ad.  1042;  Bmrce  t. 
Chealyn,  4  A.  A  £.  225. 


(/)  Bj  the  Stamp  Act,  1891,  leases,    with   some    exceptions,   are 
sabjdot  iotknad  vcUarmh  duty  on  the  rent  reserved  as  f  ollovrs :  — 


Where  the  jearlj  rent  shall  not  ex- 
ceed £5   ...... 

SbaU  exceed  £5  and  not  exceed  £10 

10  „  16 

16  „  20 

20  „  25 

25  „  60 

50  „  75 

75  ,.  100 

And  where  the  same  shall  exceed 

£100,  then  for  every  £50,  and  also 

for  any  fractional  part  of  £50 


11 
If 


If 


If  the  term 
does  not 
exceed  35 
Years  or  is 
indefinite. 


8.    d. 
0     6 


1 
1 
2 
2 
6 
7 


0 
6 
0 
6 
0 
6 


10     0 


5     0 


If  the  term 

being: 

definite 

exceeds  85 

Tears,  but 

does  not 

exceed  100 

Years. 

£  s.  d. 
0  8  0 
0  6 
0  9 
0  12 

0  16 

1  10    0 

2  5    0 
8    0    0 


1  10    0 


0 
0 
0 
0 


If  the  term 
beii^ 

defimte 
exceeds  100 

Years. 


£  s.  d. 
0  6  0 
0  12 

0  18 

1  4 
1  10 

3  0 

4  10 
6    0 


3    0    0 


And  any  premium  which  may  be  paid  for  the  lease  is  also  charged 
with  the  same  ad  valorem  duty  as  on  a  conveyance  upon  the  sale  of 
lands  for  the  same  consideration.  The  counterpart  bears  a  duty  of 
five  shillings,  unless  the  duty  on  the  lease  is  less  than  five  shillings, 
in  which  case  the  counterpart  bears  the  same  duty  as  the  lease;  and 
if  not  executed  by  the  lessor,  it  does  not  require  any  stamp  denoting 
that  the  proper  duty  has  been  paid  on  the  original.  Agreements  for 
leases  for  any  term  not  exceeding  thirty-five  years  are  subj^t  to  the 
same  duty  as  leases.  Leases  of  furnished  houses  or  apartments  for  any 
term  less  than  a  year,  where  the  rent  for  such  term  exceeds  25/.,  are 
subject  to  a  duty  of  half-a-crown.  And  any  lease  of  a  dwelling-house 
or  part  thereof  for  any  definite  term  not  exceeding  a  year,  at  a  rent  not 
exceeding  the  rate  of  101.  per  annum,  is  now  chargeable  with  the 
stamp  duty  of  one  penny  only.  Covenants  in  a  lease  to  make  improve* 
ments  or  additions  to  the  property  do  not  subject  it  to  any  additional 
duty.  See  stat.  64  A  55  Vict.  c.  89,  ss.  75—78,  and  1st  schedule,  tit. 
Lease,  replacing  83  A  34  Yict.  c.  97,  ss.  96 — ^100,  and  schedule,  tiU 
Lease. 
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There  is  no  limit  to  the  number  of  years  for  which  a  lease  may 
a  lease  may  be  granted ;  a  lease  may  be  made  for  99,  anj  number 
100,  1,000,  or  any  other  number  of  years;  the  on]y^^^^^^' 
requisite  on  this  point  is,  that  there  be  a  definite  period  There  must 
of  time  fixed  in  the  lease,  at  which  the  term  granted  fixed^foTthe 
must  end  (jgi) ;    and  it  is  this  fixed  period  of  ending  ^'"^'"S- 
which  distinguishes  a  term  from  an  estate  of  freehold. 
Thus,  a  lease  to  A.  for  his  life  is  a  conveyance  of  an 
estate  of  freehold,  and  must  be  carried  into  effect  by 
the  proper  method  for  conveying  the  legal  seisin ;  but 
a  lease  to  A.  for  ninety-nine  years,  if  he  shall  so  long 
live,  gives  him  only  a  term  of  years,  on  account  of  the 
absolute  certainty  of  the  determination  of  the  interest 
granted,  at  a  given  time  Jlxed  in  the  lease.     Besides  the 
fixed  time  for  the  term  to  end,  there  must  also  be  a 
time  fixed  from  which  the  term  is  to  begin ;  and  this 
time  may,  if  the  parties  please,  be  at  a  future  period  (A). 
Thus,  a  lease  may  be  made  for  100  years  from  next  a  term  may 
Christmas.      For,   as   leases  anciently  were  contracts  coi^ence^ at 
between  the  landlords  and  their  husbandmen,  and  the*'"^"''®  **°^®' 
interests  of  tenants  for  years  were  treated  as  laying 
outside  the  law  of  freehold  estates  (t),  no  objection  was 
made  to  the  tenant's  right  of  occupation  being  deferred 
to  a  future  time. 

When  the  lease  is  made,  the  lessee  does  not  become  Entij. 
complete  tenant  by  lease   to  the  lessor  until  he  has 
entered  on  the  lands  let  (k).     Before  entry,  he  has  no 
estate,  but  only  a  right  to  have  the  lands  for  the  term  by 
force  of  the  lease  (Z),  called  in  law  an  interesse  termini,  intermt 
But  if  the  lease  should  be  made  by  a  bargain  and  sale.  Bargain  and 
or  any  other  conveyance  operating  by  virtue  of  the***®- 

{g)  Co.    Litt.    45    b;   2   Black.  (h)  Litt.  s.  58;   Co.  Litt.  46  b; 

Comm.  148.  MilUr   y.    Grun,    8    Bingh.    92 ; 

(K)  2  Black.  Gomm.  148.  ante,  pp.  186,  187. 

({)  Bee  anU,  pp.  16— 21,  27,   28,  {l)Uii,  a.  459;   Bac.  Abr.  tit. 

60,  61.  Leases  and  Terms  for  Tears  (H). 

H   H   2 
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Lease  for 
jean  by 
estoppel. 


Statates  of  ITseB,  the  lessee  will,  as  we  have  seen  {m\ 
have  the  whole  term  vested  in  hiin  at  once,  in  the  same 
manner  as  if  he  had  actually  entered. 

The  circumstance,  that  a  lease  for  years  was  anciently 
nothing  more  than  a  mere  contract,  explains  a  curious 
point  of  law  relating  to  the  creation  of  leases  for  years, 
which  does  not  hold  with  respect  to  the  creation  of  any 
greater  interest  in  land.  If  a  man  should  by  indenture 
lease  lands,  in  which  he  has  no  legal  interest,  for  a  term 
of  years,  both  lessor  and  lessee  will  be  estopped  during 
the  term,  or  forbidden  to  deny  the  validity  of  the  leasa 
This  might  have  been  expected  (n).  But  the  law  goes 
further,  and  holds,  that  if  the  lessor  should  at  any  time 
during  the  lease  acquire  the  lands  he  has  so  let,  the 
lease,  which  before  operated  only  by  estopped,  shall  now 
take  effect  out  of  the  newly-acquired  estate  of  the  lessor, 
and  shall  become  for  all  purposes  a  regular  estate  for 
Exception,  a  term  of  years  (o).  If,  however,  the  lessor  has,  at  the 
Jessorbasany  time  of  making  the  lease,  any  interest  in  the  lands  be 
interest.         j^^^^  ^^^j^  interest  only  will  pass,  and  the  lease  will  have 

no  further  eflEect  by  way  of  estoppel,  though  the  interest 
purported  to  be  granted  be  really  greater  than  the  lessor 
had  at  the  time  power  to  grant  (p).  Thus,  if  A.,  a  lessee 
for  the  life  of  B.,  makes  a  lease  for  years  by  indenture, 
and  afterwards  purchases  the  reversion  in  fee,  and  then 
B.  dies,  A.  may  at  law  avoid  his  own  lease,  though 
several  of  the  years  expressed  in  the  lease  may  be  still 
to  come;  for,  as  A.  had  an  interest  in  the  lands  for 
the  life  of  B.,  a  term  of  years  determinable  on  B.'s  life 
passed  to  the  lessee.  But  if  in  such  a  case  the  lease 
was  made  for  valuable  consideration.   Equity   would 


(m)  Ants,  p.  190. 

In)  See  ante,  p.  144. 

(o)  Go.  Litt.  47  b  ;  Bac.  Abr. 
tit.  Leases  and  Terms  for  Years 
(0);  2  Prest.  Abst.  211  ^   Wibb  t. 


AiuUn,  7  Man.  A  Gr.  701. 

(p)  Go.  Litt.  47  b;  IRU  7. 
Saunders,  4  B.  A  C.  529:  J)o6  d. 
Strode  t.  Si<Uon,  2  0.  M.  A  R. 
728,  780. 
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oblige  the  lessor  to  make  good  the  term  out  of  the 
interest  he  had  acquired  (q). 

As  we  have  seen,  a  tenant  for  a  term  of  years  has  P^^^^^^Jip  <>' 

-  ,  •'  tenant  for 

long  enjoyed  a  true  property  in  his  holding  ;  for  he  has  years. 
the  right  to  maintain  or  recover  possession  of  his  land 
during  the  term  against  all  others,  including  his  land- 
lord (r).  He  also  enjoys  the  right  of  free  disposition  of 
his  holding,  either  by  parting  with  his  whole  interest 
therein,  which  is  termed  an  assignment,  or  by  granting  Assignment 
an  estate  for  a  shorter  term  than  his  own,  which  is 
called  an  underlease  (jC),  But  he  may  deprive  himself  Underlease. 
of  the  power  of  exercising  this  right  by  agreement  with 
his  landlord.  Thus  his  lease  may  have  contained  a 
covenant  by  him  not  to  assign  the  demised  premises 
without  his  landlord's  licence;  in  which  case  he  will  be 
prevented  from  assigning,  though  not  from  underletting 
them  without  licence  {u).  Or  he  may  have  covenanted 
not  to  assign  or  underlet  without  licence,  which  will 
prevent  either  mode  of  disposition  (x).  With  regard  to 
the  right  of  free  enjoyment,  it  appears  that,  in  the 
absence  of  express  agreement,  a  tenant  for  years  is 
properly  in  the  same  position  as  a  tenant  for  life  (y). 


(q)  2  Prest.  Abst.  217. 

(r)  Ante,  pp.  2,  17,  18,  61,  n. 
(o)\  8  Black.  Oomm.  cfa.  zi,  zii  ; 
Bac.  Abr.  Trespass  (G.  2). 

(0  Bract.  11  b,  826  a;  Perk, 
s.  91  ;  Co.  Litt.  46  b ;  Shep. 
Touch.  268  ;  Bac.  Abr.  Leases 
(1.8);  Church  v.  Brown,  15  Ves. 
258,  264;  Graise,  Dig.  iv.  88,  89, 
4th  ed . ;  Buchland  v.  PapiUon^ 
L.  R.,  1  Eq.  477,  2  Gh.  67. 

(u)  Oruaoe  d.  BUncowe^.  Bughy^ 
2  W.  Bl.  766  ;  15  Ves.  265. 

(x)  See  15  Ves.  265:  Bain  t. 
FathergiU,  L.  R.,  7  H.  L.  158; 
Woodiall,  Landlord  k  Tenant, 
ch.  zvii.  8.  2,  p.  679, 14th  ed. 

(y)  AnU,  pp.  109—111  ;  Co. 
Litt.  58,  54  a  ;  2  Inst.  144,  145, 
299;    2   Black.    Comm.    144,  288. 


The  old  opinion  was  that  a  tenant 
for  years  was  liable  for  permissiye 
as  well  as  voluntary  waste  ;  Litt. 
s.  71 .  But  in  modem  times 
conflicting  opinions  have  been 
ezpressea  on  this  point;  Heme 
T.  Bembow,  4  Taunt.  764 ;  Fel- 
lowly  V.  Oower,  11  Ex.  274,  298, 
294  :  Woodhause  y.  Walker,  5 
Q.  B.  D.  404,  406,  407;  Daviee 
T.  Davies,  88  Ch.  D.  499,  602^ 
504;  Be  Cartwrigkt,  41  Ch.  D. 
582.  As  we  have  seen,  It  has 
now  been  decided  that  a  tenant 
for  life  is  not  liable  for  permis- 
sive waste;  ante,  p.  110.  And 
on  principle  this  decision  should 
govern  the  case  of  a  tenant  for 
years  :  though  it  may  be  pointed 
out   that,    anciently,    tenants   for 
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Bnt  in  practice,  the  rights  and  liabilities  of  a  tenant  for 
years  in  respect  of  his  enjoyment  of  the  demised  premises 
are  almost  always  regulated  by  express  agreement. 
Thus  in  agrlcaltural  leases  the  tenant  generally  enters 
into  covenants  as  to  the  mode  of  cultivation  of  the  land ; 
in  leases  of  houses,  he  usually  covenants  to  repair,  and 
sometimes  to  paint  them  also.  Covenants  restricting 
the  use  of  the  premises,  as  not  to  carry  on  certain  trades 
thereon,  or  to  use  the  same  as  a  private  dwelling-house 
only,  are  also  met  with  (s). 

Rent  And  Leases  for  years   taken  for  the  purpose  of  occu- 

ST""*"  pation  are  usaallj  made  subject  to  the  payment  of  a 
yearly  rent  {a) ;  and,  as  we  have  seen,  they  generally 
contain  certain  covenants  by  the  lessee,  amongst  whidi 
a  covenant  to  pay  the  rent  is  always  included.  Thus  a 
lease  is  a  matter  partly  of  transfer  of  property,  partly 
of  contract.  As  a  matter  of  contract,  the  lessee's  cove- 
nant to  pay  rent  and  his  other  covenants  remain  con- 
stantly binding  on  him  during  the  whole  term,  notwith- 
standing any  assignment  which  he  may  make  (b).     On 

life  and  years  were  equally  in  the  nsually  life-owners  rather  than 
position  of  farmers,  while  in  farmers;  see  anU^  pp.  2,  n.  {h), 
modern  times  tenants  for  life  are     S,  n.  {f),  41,  n.  («),  107,  108. 

(z)  Here  it  may  be  mentioned  that,  under  an  agreement  to  take  a 
lease  with  "the  usual"  covenants,  or  without  specifying  the  covenants, 
the  lessor  can,  as  a  rule,  insist  on  the  insertion  in  the  lease  of  no  other 
covenants  by  the  lessee  than  covenants  (1)  to  pay  rent,  (2)  to  pay  taxes, 
except  such  as  are  expressly  payable  by  the  lessor,  (8)  to  keep  and 
deliver  up  the  premises  in  repair,  and  (4)  to  allow  the  lessor  to  enter 
and  view  the  state  of  repair.  Leases  for  particular  purposes  (as  farm- 
ing, mining  or  public-house  leases)  should  contain,  besides,  such  core- 
nants  and  clauses  as  are  usually  inserted  in  similar  leases  by  the  custom 
of  the  trade  or  the  district.  In  the  absence  of  express  stipulation,  the 
lessor  is  entitled  to  have  a  condition  of  re-entry  on  non-payment  of 
rent,  but  not  on  breach  of  covenant.  And  the  lessor  is  only  bound  to 
enter  into  the  usual  qualified  covenant  for  quiet  enjoyment.  See 
Davidson,  Prec.  Oonv.,  voL  v.  pt.  i.  pp.  60 — 54,  8rd  ed.  ;  ffampghirt 
▼.  WicktM,  7  Ch.  D.  555,  661;  Bs  Andertan  db  Milrut's  CorUraei,  46 
Ch.  D.  476. 

(a)  AnU^  p.  806.  for   the    rent,    after    assignmentp 

\h)  And  toe  lessee  remains  liable     even  without  an  express  covenant 
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a  sale  of  leasehold  land  by  the  lessee,  the  parchaser  is 
therefore  bound  to  enter  into  a  covenant  to  indemnify 
the  vendor  against  non-payment  of  the  rent  and  non- 
observance  of  the  covenants  of  the  lease  {6).  And  the 
assignee  of  a  lease  is  bound  so  to  indemnify  the  lessee, 
even  without  such  a  covenant  (cc).  The  assignee,  as  such, 
is  liable  to  the  landlord  for  the  rent  which  may  be  unpaid, 
and  for  the  covenants  which  may  be  broken  during  the 
time  that  the  term  remains  vested  in  him,  although  he 
may  never  enter  into  actual  possession  (^,  provided 
that  such  covenants  relate  to  the  premises  let  {e) :  and 
a  covenant  to  do  any  act  upon  the  premises,  as  to  build 
a  wall,  is  binding  on  the  assignee,  if  the  lessee  has 
covenanted  for  himself  and  his  assigns  to  do  the 
act  {/).  But  a  covenant  to  do  any  act  upon  premises 
not  comprised  in  the  lease  cannot  be  made  to  bind  the 
assignee  {g).  Covenants  which  are  binding  on  the^^T®^*"** 
assignee  are  said  to  run  with  the  land,  the  burden  of  such  with  the  land, 
covenants  passing  with  the  land  to  every  one  to  whom 
the  term  is  from  time  to  time  assigned.  But  when  the 
assignee  assigns  to  another,  his  liability  ceases  as  to  any 
future  breach  (A).  In  the  same  manner  the  benefit  of 
covenants  relating  to  the  land,  entered  into  by  the 
lessor,  will  pass  to  \he  assignee  ;  for,  though  no  contract 
has  been  made  between  the  lessor  and   the  assignee 


to  pay  it :  bat  in  such  a  case  the 
lessor  will  be  barred  from  suing 
the  lessee  for  rent,  if  he  accept 
the  assignee  as  his  tenant.  This 
is  no  bar  to  his  suing  the  lessee 
on  express  covenants.  See  Wal- 
ker's ca8«,  8  Rep.  22,  24 ;  Barnard 
Y.  OodscaUy  Cro.  Jac.  809;  Marsh 
Y,  BracSf  U.  834;  Brett  v.  Ctim- 
berlandy  ib.  521;  liachslour  y. 
Gaas^  Cro.  Car.  188;  Norton  t. 
AeJclane,  ib.  580;  Mills  y.  Auriol, 
1  U.  Bl.  488,  448,  445;  4  T.  R.  94, 
98;  Mayor  of  Swansea  v.  Thomas, 
10  Q.  B .  D.  48 ;  Bayntan  y,  Morgan, 
22Q.  B.  D.  74. 

(e)  8n|j.  V.  A  P.  87, 14th  ed. 

ice)  J^mett  ▼.    Lynch,  6  B.  A 


C.   689;  Moule  v.    GarreU,   L.  R. 

5  Ex.  132. 

(d)  Williams  ▼.  Bosanquet,  1 
Brod.  A  Bing.  288;  8  J.  B.  Moore, 
500. 

(«)  As  do,  for  example,  the 
covenants  specified  in  note  (e)  to 
p.  470,  ante. 

(/ )  Spencer's  case,  5  Rep.  16  a ; 
Hemingtoay  y.  Femandes,  18  Sim. 
228.     See  MinshullY,  Oakes,  2  H. 

6  N.  798,  809. 

iff)  Keppel  V.  Bailey,  2  My.  A 
K.  617. 

(A)  Taylor  y.  Shum,  1  Bos.  k 
Pal.  81 ;  Bowley  y.  Adams,  4  M. 
A  Or.  684. 
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individually,  jet  as  the  latter  has  become  the  tenant  of 
the  former,  a  privity  of  estate  is  said  to  arise  between 
them,  by  virtue  of  which  the  covenants  entered  into, 
when  the  lease  was  granted,  become  mutually  binding, 
and  may  be  enforced  by  the  one  against  the  other  (t). 
This  mutual  right  is  also  confirmed  by  an  express  clause 
of  the  statute  before  referred  to  (k),  by  which  assignees  of 
the  reversion  were  enabled  to  take  advantage  of  condi- 
tions of  re-entry  contained  in  leases  (l).  By  the  same 
statute  also,  the  assignee  of  the  reversion  is  enabled  to 
take  advantage  of  the  covenants  entered  into  by  the 
lessee  with  the  lessor,  under  whom  such  assignee 
claims  (m), — an  advantage,  however,  which,  in  some 
cases,  he  is  said  to  have  previously  possessed  (n).  And 
with  regard  to  leases  made  after  the  year  1881,  the 
Conveyancing  Act  of  1881  contains  further  enact- 
ments (o)  annexing  the  rent  reserved  and  the  benefit 
of  the  lessee's  covenants,  having  reference  to  the  sub- 
ject-matter of  the  lease,  to  the  immediate  reversionary 
estate  in  the  land  and  giving  a  remedy  for  such  rent 
and  covenants  to  the  person  entitled,  subject  to  the 
term,  to  the  income  of  the  same  reversionary  estate ; 
also  laying  the  obligation  of  the  lessor's  covenants, 
with  reference  to  the  subject-matter  of  the  lease,  upon 
the  immediate  reversionary  estate  and  the  person 
entitled  thereto,  so  far  as  the  lessor  has  power  to  bind 
them;  and  allotting  the  like  advantage  and  liability 
to  every  part  of  the  reversionary  estate,  in  the  case  of 
severance  thereof. 

ProTiflo  for         The  payment  of  the  rent  and  the  observance  and 

re-entry. 

(i)    8    Rep.    28 ;    Stevenson    v.  817. 

Latnbard,  2£aat,  575,  580;  Sagd.  (n)  Vyvyan  v.  Arthur^  1  Barn. 

Vend,  k  Pur.  478,  note,  8rd  ed.  A  Cress.  410,  414. 

ik)  Stat.   82  Hen.   VIII.  c.   84,  (o)  Stat.  44  &  45  Vict.    c.  41, 

8.  2.  88.    10,    11;    see  Williams's  Con- 

(I)  Ante,  ^.  ZQ9 ,  yeyancine      Statutes,       104—110; 

(m)  1  Wms.  Saand.  240,  n.  (8) ;  Municipal   <fbc.    Building   Sodttv 

Martyn  y.    WilUame,  1  H.  A  N.  t.  Smiih,  22  Q.  B.  D.  70. 
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performance  of  the  covenante  are  asaally  farther  secured 
by  a  proviso  or  eonditioii  for  re-entry  (p).  The  proviso 
for  re-entry,  so  far  as  it  relates  to  the  non-pavment  of 
rent,  has  been  abeady  adverted  to  (q) ;  it  enables  the 
landlord  or  his  heirs  (and  the  statutes  above  men- 
tioned (r)  enable  his  assigns),  to  re-enter  on  the  pre- 
mises let,  and  repossess  them  as  if  no  lease  had  been 
made.  The  landlord,  his  heirs  or  assigns,  could  formerly, 
on  non-observance  of  any  covenant,  at  once  re-enter  in 
the  same  way  under  the  proviso  for  re-entry  on  breach 
of  covenant  {s).  And,  as  a  rule,  the  tenant  could  obtain 
no  relief  in  equity  against  a  forfeiture  for  breach  of 
covenant,  other  than  a  covenant  to  pay  money  {t).  A 
condition  for  re-entry  on  breach  of  covenant  thus 
became  a  very  serious  instrument  of  oppression  in  the 
hands  of  the  landlord,  when  the  property  comprised  in 
the  lease  was  valuable  and  the  tenant  had  by  mere 
inadvertence  committed  some  breach  of  covenant  (u). 
But  now,  by  the  Conveyancing  Act  of  1881  (a?),  a  right 
of  re-entry  or  forfeiture  under  any  proviso  or  stipulation 
in  a  lease  (y)  for  a  breach  of  any  covenant  or  condition 
in  a  lease  shall  not  be  enforceable,  by  action  or  otherwise, 
Unless  and  until  the  lessor  serves  on  the  lessee  a  notice 
specifying  the  particular  breach  complained  of,  and,  if 
the  breach  is  capable  of  remedy,  requiring  the  lessee  to 
remedy  the  breach,  and  in  any  case  requiring  the  lessee 
to  make  compensation  in  money  for  the  breach,  and 


(p)  See  €Mtey  p.  470,  n.  (0). 

(q)  AnUy  p.  807. 

(r)  SUto.  82  Hen.  VIII.  0.  84; 
44  A  45  Vict.  c.  41,  ss.  10,  14 
(8ub-B.  8);  anU,  p.  809. 

(«)  Doe  d.  Mtuton  v.  Gladwin, 
6  Q.  B.  958;  Davis  t.  Burrell, 
10  C.  B.  821. 

{t)  EiU  ▼.  Barclay,  18  Ves.  56; 
yokes  T.  Gihbon,  8  Drew.  681 ; 
Barroto  y.  Isaaoa,  1891,  1  Q.  B> 
417 ;  Bee  JBamford  ▼.  Oreasy,  8 
Oiff.  675 ;  Bargent  t.  Tkofnson^  4 
Giff.  478. 

(«)  See  note  («),  ante. 


ix)  Stat.  44  A  45  Vict.  c.  41, 
B.  14;  see  Williams's  Conveyanc- 
ing Statates,  114—119.  This 
Act  repealed  stats.  22  k  28  Vict 
c.  85,  ss.  4—9;  28  A  24  Vict.  c. 
126,  s.  2;  which  had  given  power 
to  the  Courts,  under  certain  con- 
ditions, to  relieve  against  a  for- 
feiture for  breach  01  a  covenant 
or  condition  to  insure  against 
fire.  * 

{y)  See  sect  14,  sub-s.  8 ; 
Swain  ▼.  Ayree,  21  Q.  B.  D. 
289. 


474 


PERSONAL  INTERESTS  IN  REAL  ESTATE. 


the  lessee  fails  within  a  reasonable  time  thereafter  to 
remedy  the  breach,  if  it  is  capable  of  remedy,  and  to 
make  reasonable  compensation  in  money,  to  the  satis- 
faction of  the  lessor,  for  the  breach  {3).  And  the  Court 
is  authorized,  on  the  application  of  the  lessee  (a)j  to 
grant  relief  against  such  a  forfeiture,  if  and  upon  sach 
terms  as  the  Court,  under  the  circumstances  of  the  case, 
shall  think  fit.  These  provisions  apply  to  all  leases, 
whatever  their  date,  and  have  effect  notwithstanding 
any  stipulation  to  the  contrary.  But  they  do  not 
affect  the  law  relating  to  reentry  or  forfeiture,  or  relief 
in  case  of  non-payment  of  rent  (J).  Nor  do  they  apply 
to  a  covenant  or  condition  against  the  assigning,  under- 
letting, parting  with  the  possession  or  disposing  of  the 
land  leased  (c)  ;  or  to  a  condition  for  forfeiture  on  the 
bankruptcy  of  the  lessee  {d),  or  on  the  taking  in  execu- 
tion of  the  lessee's  interest ;  or,  in  the  case  of  a  mining 
lease,  to  a  covenant  or  condition  for  allowing  the  lessor 
to  have  access  to  or  inspect  books,  accounts,  records, 
weighing  machines  or  other  things,  or  to  enter  or 
inspect  the  mine  or  the  workings  thereof. 


Effect  of 
licence  for 
breach  of 
covenant. 


At  common  law,  the  proviso  for  re-entry  on  breach  of 
covenants  was  the  subject  of  a  curious  doctrine ;  that  if 
an  express  licence  were  once  given  by  the  landlord  for 
the  breach  of  any  covenant,  or  if  the  covenant  were, 
not  to  do  a  certain  act  without  licence,  and  licence  were 
once  given  by  the  landlord  to  perform  the  act,  the  right 
of  re-entry  was  gone  for  ever  {e).  The  ground  of  this 
doctrine  was,  that  every  condition  of  re-entry  was  entire 
and  indivisible ;  and,  as  the  condition  had  been  waived 


(a)  See  A^orth  London  dte.  Co,  ▼. 
Jacqueg,  49  L.  T.  659 ;  JaequeB 
V.  Harrison,  12  Q.  B.  D.  186, 
166 ;  Greenfield  v.  Sanson,  2 
Times  L.  R.  876 ;  SHnnere  Co, 
▼.  KnigfUy  1891,  2  Q.  B.  542. 

(a)  See  sect.  U,  sub-s.  8;  BuH 
T.  aray,  1891,  2  Q.  B.  98. 


(H)  Ante,  pp.  807,  808. 

(c)  Marrow  y.  Itaaoi,  1891,  1 
Q.  B.  417. 

(d)  ExparU  Gould,  Be  Walker, 
18  Q.  B.  D.  454. 

{e)  DwnvpOT's  oass,  4  Rep.  119; 
BrwnmeU  v.  MaepMrson,  14  Ves. 
17S. 
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ODoe,  it  could  not  be  enforced  again.  So  far  as  this 
reason  extended  to  the  breach  of  any  covenant,  it  was 
certainly  intelligible ;  but  its  application  to  a  licence  to 
perform  an  act,  which  was  only  prohibited  when  done 
without  licence,  was  not  very  apparent  {f).  This  rule, 
which  was  well  established,  was  frequently  the  occasion 
of  great  inconvenience  to  tenants ;  for  no  landlord  could 
venture  to  give  a  licence  to  do  any  act,  which  might  be 
prohibited  by  the  lease  unless  done  with  licence,  for  fear 
of  losing  the  benefit  of  the  proviso  for  re-entry,  in  case 
of  any  future  breach  of  covenant  {g).  Bat  in  1859 
this  inconvenient  doctrine  was  removed  by  Lord  St. 
Leonards'  Act  (h) ;  and  the  giving  of  any  such  licence 
no  longer  prevents  the  enforcement  of  the  landlord's 
right  of  re-entry  for  any  breach  of  covenant  not  autho- 
rised or  avoided  by  the  licence.  This  Act,  however.  Waiver  of  a 
failed  to  provide  for  the  case  of  an  actual  waiver  of  a  covenant. 
breach  of  covenant.  On  this  point  the  law  stood  thus. 
The  receipt  of  rent  by  the  landlord,  after  notice  of  a 
breach  of  covenant  committed  by  his  tenant  prior  to 
the  rent  becoming  due,  was  an  implied  waiver  of  the 
right  of  re-entry  {i) ;  but  if  the  breach  was  of  a  con-  implied 
tinning  kind,  this  implied  waiver  did  not  extend  to  the^"^®"^' 
breach  which  continued  after  the  receipt  iJc),  An  im- breach!**"* 
plied  waiver  of  this  kind  did  not  destroy  the  condition 
of  re-entry  {!) ;   but  an  actual  waiver  had  this  effect. 


(/)  4  Jarman's  Conveyancing, 
by  Sweet,  877,  n.  {e). 

{g)  The  only  method  to  be 
adopted  in  sach  a  case  was,  to 
create'a  fresh  proviso  for  re-entry 
on  any  f ature  oreach  of  the  cove- 
nants, a  proceeding  which  was  of 
course  attended  with  expense. 
The  term  would  then,  for  the 
future,  have  been  determinable 
on  the  new  events  stated  in  the 
proviso ;  and  there  was  no  obiec- 
uon  in  point  of  law  to  sucn  a 
course ;  for  a  term,  unlike  an 
estate  of  freehold,  may  be  made 
determinable   during   its  continu- 


ance, on  events  which  were  not 
contemplated  at  the  time  of  its 
creation.  See  2  Prest.  Con  v. 
199. 

(h)  Stat,  22  A  23  Vict.  c.  85, 
sa.  1,  2.  By  stat.  8  A  9  Vict 
c.  99,  s.  5,  the  doctrine  ceased  to 
extend  to  licences  granted  to  the 
tenants  of  Crown  lands. 

(♦)  Co.  Litt.  211  b;  Price  v. 
Worwood,  4  H.  <jb  M.  512. 

{k)  Doe  d.  Muston  y.  Gladwin, 
6  Q.  B.  953  ;  Dos  d.  Bater  v. 
Jones,  5  Ex.  498. 

(l)  Doe  d.  Flou/er  v.  iVO;,  1  B. 
&  Ad.  428. 
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Actual 
waiver. 


Severance  of 
revereioD. 


Few  landlords  therefore  were  disposed  to  give  an  actoal 
waiver.  This  inconvenience  was  met  by  a  subsequent 
Act  (m),  providing  that  in  futare  any  actual  waiver  by 
the  lessor,  in  any  particular  instance,  of  the  benefit  of 
any  covenant  or  condition  in  any  lease,  should  not  be 
deemed  to  be  a  general  waiver  of  the  benefit  of  any 
such  covenant  or  condition,  unless  an  intention  to  that 
eSect  should  appear. 

At  common  law  too,  a  grantee  of  the  reversion  of 
part  of  the  property  comprised  in,  a  lease  could  not 
take  advantage  of  a  condition  of  re-entry  or  other  con- 
dition contained  in  the  lease ;  as  if  a  lease  had  been 
made  of  three  acres,  reserving  a  rent  upon  condition, 
and  the  reversion  of  two  acres  were  granted,  the  rent 
might  be  apportioned  but  the  condition  was  destroyed, 
"  for  that  it  is  entire  and  against  common  right "  (n). 
The  law  on  this  point  was  partially  altered  by  Lord 
St.  Leonards'  Act,  which  provides  (<?),  that  where  the 
reversion  upon  a  lease  is  severed,  and  the  rent  is  legally 
apportioned,  the  assignee  of  each  part  of  the  reversion 
shall,  in  respect  of  the  apportioned  rent  belonging  to 
him,  have  the  benefit  of  all  conditions  of  re-entry  for 
non-payment  of  the  original  rent.  It  will  be  observed 
that  this  enactment  does  not  affect  conditions  of  re- 
entry on  breach  of  covenants ;  also,  that  it  can  only  take 
effect,  if  the  rent  be  legally  apportioned.  Rent  can  only 
be  legally  apportioned  by  the  consent  of  the  tenant 
to  the  apportionment,  or  by  the  verdict  of  a  jury  (p). 
But  with  regard  to  leases  made  after  the  year  1881, 
the  common  law  rule  is  altogether  abolished  by  the 
Conveyancing  Act  of  1881  {q\  which  provides  that 
every  condition  or  right  of  re-entry  and  every  other 


(m)  Stat.  28  A  24  Vict.  c.  88, 
B.  6. 

in)  Go.  Litt.  215  a.  See  as  to 
coparceners,  Doe  d.  De  Jhtteen  ▼. 
Lewis,  5  A.  &  E.  277. 

(p)  Stat.   22  &  28  Vict.    c.   85, 


s.  8. 

(jj)  Bliss  ▼.  Collins,  6  B.  &  A. 
876.    See  arUs,  p.  401. 

(q)  Stat.  44  A  45  Vict.  c.  41, 
B.  12;  see  also  s.  10. 
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condition  contained  in  each  leases  shall,  on  the  seve- 
rance of  the  reversionary  estate  in  the  land  leased, 
be  apportioned  and  remain  annexed  to  the  several  parts 
of  the  reversionary  estate  as  severed. 

It  was  provided  by  the  Statute  of  Frauds  (r),  that  |***"^  ^^ 
no  leases,  estates  or  interests,  not  being  copyhold  or  required 
customary  interests,  in  any  lands,  tenements  or  here-  TssigD^  lease, 
ditaments,  should  be  assigned,  unless  by  deed  or  note  in 
writing,  signed  by  the  party  so  assigning  or  his  agent 
thereunto  lawfully  authorized  by  writing,  or  by  act  or 
operation  of  law.     And  now,  by  the  Act  to  amend  the  a  deed  now 
law  of  real  property  («),  it  is  enacted  that  an  assign-  ^^^^^  - 
ment  of  a  chattel  interest,  not  being  copyhold,  in  any 
tenements  or  hereditaments,  shall  be  void  at  law  unless 
made  by  deed  {t). 

Leasehold  estates,  being  chattels,  could  always  be  win  of 
bequeathed  by  will  {u).    And,  as  we  have  seen  (a?),  they  ^^^^^^^  *• 
devolve  in  the  first  place  on  the  executors  of  the  will,  in 
the  same  manner  as  other  personal  estate ;  or,  on  the 
decease  of  their  owner  intestate,  they  will  pass  to  his  ad 
ministrator.     An  explanation  of  this  part  of  the  subject 
will  be  found  in  the  author's  treatise  on  the  principles 
of  the  law  of  personal  property  (y).     It  was  formerly  a  General 
rule  that  where  a  man  had  lands  in  fee  simple,  and  also  *^'*®* 
lands  held  for  a  term  of  years,  and  devised  by'  his  will 
all  his  lands  and  tenements,  the  fee  simple  lands  only 
passed  by  the  will,  and  not  the  leaseholds  ;  but  if  he 
had  leasehold  lands,  and  none  held  in  fee  simple,  the 
leaseholds  would  then  pass,  for  otherwise  the  will  would 

(r)  29  Car.  II.  c.  8,  s.  8.  be  subject  to  a  deed  stamp  of  10«. 

(«)  Stat.  8  &9  Vict.  c.  106,  8.  8,  Stat.    54    k    55    Vict.    c.    39,    re- 

repealins  stat.   7  &  8  Vict.  c.  76,  placing  83  &  84  Vict.  o.  97. 

8.  8,  to  Uie  same  effect.  iu)  Ante,  p.  20. 

{t)  Any   assignment  of    a   lease  (x)  Ante,  pp.  20,  28. 

apOD    any    other   occasion   than  a  (y)    Part    iV.     Chaps,     ili.    It, 

sale  or  mortgage  appears  now  to  pp.  417,  460,  18th  ed. 
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Wills  Act 


be  merely  void  {z).  But  the  Wills  Act  of  1837  («)  now 
provides,  that  a  devise  of  the  land  of  the  testator,  or  of  the 
land  of  the  testator  in  any  place,  or  in  the  occupation  of 
any  person  mentioned  in  his  will,  or  otherwise  described 
in  a  general  manner,  and  any  other  general  devise  which 
would  describe  a  leasehold  estate  if  the  testator  had  no 
freehold  estate  which  could  be  described  by  it,  shall  be 
construed  to  include  the  leasehold  estates  of  the  testator, 
or  his  leasehold  estates  to  which  snch  description  shall 
extend,  as  well  as  freehold  estates,  unless  a  contrary 
intention  shall  appear  by  the  will. 


Alienation 
for  debt. 


As  chattels,  leasehold  estates  have  always  been  liable 
to  alienation  for  the  tenant's  debts,  both  during  his  life 
in  execution  of  a  judgment  against  him  (5),  and  after 
his  death  {c).  On  a  judgment  against  a  tenant  for 
years,  his  term  may  be  seized  and  sold  by  the  sheriff  a^ 
a  chattel  under  the  writ  of  fieri  facias  {d).  And  by 
the  old  law,  execution  might  be  had  under  the  writ  of 
elegit  (e)  of  the  whole  of  a  debtor's  term,  as  a  chattel,  or 
of  half  of  it,  as  land  {/).  But  at  common  law,  judg- 
ments were  no  more  binding  on  lands  held  for  a  term 
of  years  than  on  other  chattels  (g) ;  which,  by  the 
Statute  of  Frauds,  were  not  bound  by  judgments  until 
a  writ  of  execution  was  actually  in  the  hands  of  the 
sheriff  or  his  officer  (A).    By  the  Act  of  1838  extending 


(z)  Bote  Y.  BartleU,    Cro.    Car. 
292;  see  an^,  pp.  21,  22. 

(o)  Stat.  7  Will.  IV.  A  1  Vict, 
c.  26,  8.  26.  See  Wilson  v.  JEden, 
5  Exch.  762;  18  Q.  B.  474;  16 
Beav.  158;  I^escoU  v.  Barker ^ 
•  Exoneration  L.  R.,  9  Ch.  174.*  Stat.  22  A  28 
of  executors  Vict,  c  85,  s.  27,  contains  a  pro- 
Tision  for  the  exoneration  of  the 
executors  or  administrators  of  a 
lessee  from  liability  to  the  rents 
and  covenants  of  the  lease,  similar 
to  that  to  which  we  have  alreadj 
referred  with  respect  to  their 
liability  to  rents-charge  in  con- 
reyances  on  rents-charge ;  see 
anUe,  p.  402,  n,  {y)\    Be  Oreen,  8 


and  adminis 
trators  of 
lessee. 


De  Gez,  F.  A  J.  121. 
(b)  Bac.   Abr.   Execution  (C.  2, 

4). 


(«)  AfUe,  pp.  19,  20. 
(d)  4  Rep.   74;  Tayi 
8  T.   R.  292 ;    see  Boe  d.  Bughtt 


Rep.   74;  Tavlor  r.  Cole, 


V.  Jones,  9  M .  A  W.  872 ;  anU, 
p.  244. 

(e)  Ante,  p.  244  and  note  (A). 

{/)  8  Rep.  171;  Bac.  Abr. 
Execution  (0.  2). 

(ff)  S  Rep.  171;  Shirlev  t. 
Watte,  8  Atk.  200. 

(A)Stat.  29  Car.  II.  c.  8,  s.  16. 
See  Williams  on  Personal  Property, 
70, 18th  ed. 
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creditors'  remedies,  lands  held  for  a  term  were  made 

liable  to  judgments  against  the  tenant  in  the  same 

manner  as  freehold  lands  {i)  :  but  as  against  purchasers 

without  notice  of  any  judgments,  such  judgments  were 

to  have  no  further  effect  than  they  would  have  had 

under  the  old  law  (k).     And  the  before-mentioned  Acts 

of  1860,  1864  and  1888,  reducing  the  lien  of  judgments, 

apply  to  leaseholds  equally  with  freeholds  (Z).     By  the 

common  law,  terms  of  years  are  not   bound   by   the  ^'^^°  ^®^*** 

tenants'  debts  to  the  Grown,  until  award  of  execution 

against  him  (m).     And  purchasers  of  terms  are  now 

further  protected  by  the  before-mentioned  provision  of 

the  Grown  Suits  Act  of  1865  (n).     Terms  have  always 

been  liable  to  alienation  for  debt  on  the  tenant's  bank-  Bankniptcy. 

ruptcy  {o).    But  as  leases  for  years,  by  reason  of  their 

rent  and  covenants,  are  sometimes  more   burdensome 

than    profitable,    under    the    old    bankrupt    law,     a 

"bankrupt's  term  did  not  vest  in  his  assignees  (who 

occupied  a  position  similar  to    that  of  the  present 

creditors'  trustee)  without  their  acceptance  of  it  (p). 

As  we  have  seen,  under  the  Bankruptcy  Act,  1883  {q\ 

when  a  debtor  is  adjudged  bankrupt,  the  whole  of  his 

property  vests  at  once  in  the  trustee  for  the  purposes 

of  the  Act.    But  the  trustee  may,  within  the  time  and  S^ho'fdYb ' 

under  the  conditions  specified  in  the  Act,  disclaim  any  trustee  in 

part  of  the  property  of  the  bankrupt  which  consists  of 

land  of  any  tenure  burdened  with  onerous  covenants,  or 

of  any  other  property  that  is  unsaleable,  or  not  readily 

saleable,  by  reason  of  its  binding  the  possessor  thereof 

to  the  performance  of  any  onerous  act,  or  to  the  pay- 

(»)  AnU,  pp.  246,  247.  writ. 

(k)  Stat.  2  A  8  Vict.  c.  11,  8.  6 ;         (I)  AnU,  pp.  248—260. 
Wmrook  V.   Blythe,   8  E.   &  B.         Cm)    Fleetwood  a    ecus,     8    Rep. 

787.    And  if  leaseholds  should  be  171;    18  Price,   659;   Chitty,  Pre- 

considered  to  be  goods  within  the  rogative  of  the  Crown,  284,   297, 

meaning  of   stat.    19  &  20   Vict.  298. 
c.  97,  8.  1,  then  a  purchaser  with-         (n)  AnU^  p.  261. 
out  notice  was  thereby  protected,         (o)  AnUj  pp.  258,  254. 
if   he  acquired  title  at  any  time         (p)  Bac.  Abr.  Bankrupt  (F). 
before  an  actual  seizure  under  the         (q)  AnU^  p.  254. 
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ment  of  any  sum  of  money  (r).  In  the  event  of  a  dis^ 
claimer  by  the  trustee  of  the  bankrupt's  leasehold 
property,  the  Court  may,  under  the  conditions  specified 
in  the  Act,  make  an  order  vesting  the  sscme  in  any 
other  person  entitled  thereto  («). 


Underlease. 


Underlease 
for  the  whole 
term. 


No  distress 
can  be  made. 


It  has  been  mentioned  (ss)  that  a  tenant  for  years 
may,  unless  restrained  by  express  covenant,  make  an 
assignment  of  his  whole  term,  or  an  underlease  for  any 
part  thereof .  Any  assignment  for  less  than  the  whole 
term  is  in  effect  an  underlease  {i).  On  the  other  hand, 
any  assurance  purporting  to  be  an  underlease,  but  which 
comprises  the  whole  term,  is,  by  the  better  opinion,  in 
effect  an  assignment  (t^).  It  is  true  that  in  some  cases, 
where  a  tenant  for  years,  having  less  than  three  years 
of  his  term  to  run,  has  orally  agreed  with  another  person 
to  transfer  the  occupation  of  the  premises  to  him  for 
the  rest  of  the  term,  he  paying  an  equivalent  rent,  this 
has  been  regarded  as  an  underlease,  and  so  valid  (a?), 
rather  than  as  an  attempted  assignment  which  would  be 
void,  formerly  for  want  of  a  writing  (y),  and  now  for 
want  of  a  deed  (s).  It  is,  however,  held  that  no  distress 
can  be  made  for  the  rent  thus  reserved  {a).     But  if  a 


(r)  See  stat.  46  &  47  Vict. 
c.  52,  s.  56,  amended  bj  58  A  54 
Vict.  c.  71,  s.  13 ;  Bankruptcy 
Rules,  1890,  No.  69;  W.  N.  18th 
Dec.  1890.  As  to  the  previous 
law,  see  stats.  82  &  83  Vict.  c.  71, 
B.  28;  12  A  18  Vict.  c.  106, 
8.  145;  6  Geo.  IV.  c.  16,  s.  75; 
Bac.  Abr.  Bankrupt  (F). 

{8)  Stat.  46  4  47  Vict.  c.  52, 
8.  55,  sub-s.  6,  amended  by  58  A 
54  Vict.  c.  71,  8.  18;  lie  Finley, 
21  Q.  B.  D.  475;  Re  M<yrQan,  22 
Q.  B.  D.  592;  lU  SmUh,  Ex  parte 
Eepbum,  25  Q.  B.  D.  586. 

{98)  Ante,  p.  469. 

(t)  See  Sugd.  Concise  Vendors, 
482;  Cottee  v.  JiiehariUon,  7  Ex. 
Bep.  148. 

(u)  Bilmer  ▼.  Edwards,  1 
Doug.    187,    n. ;     IhrmerUer    T. 


Wd^er,  8  Taunt.  598;  2  Prest 
Con7.  124;  Thorn  ▼.  Wooleambe, 
8  B.  &  Ad.  586;  Lana/ord  r, 
Seimes,  8  K.  4  J.  2^,  227; 
Beaumont  v.  Marquie  of  Salis- 
bury, 19  Beav.  198,  210;  Beardman 
V.    Wilson,  L.  R.,  4  C.  P.  67. 

ix)  IbuUeney  v.  JSolmts^  1 
Strange,  405;  Preece  ▼.  Corrie,  6 
Binff.  27;  B>llock'  v.  Staey,  9 
Q.  6.  1088. 

{y)  Stat.  29  Gar.  II.  c.  8,  8.  8; 
ante,  p.  477. 

{»)  Stat.  8  &  9  Viot.  o.  106, 
8.  8;  ante,  p.  477. 

(a)  Bao.  Abr.  tit.  Distress  (A); 

r.    Cooper,  2  Wilson,  876; 

Presee  ▼.  Corrie,  5  Bing.  24; 
Buooe  T.  Biscoe,  8  Bing.  N.  C. 
8v8« 
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tennro  be  created,  the  lord,  if  he  have  no  estate,  must 
at  least  have  a  seigniory  (J),  to  which  the  rent  would  by 
law  be  incident ;  and  being  thus  rent  service,  it  must 
by  the  common  law  be  enforceable  by  distress  {c).  The 
very  fact,  therefore,  that  no  distress  can  be  made  for 
the  rent  by  the  common  law,  shows  that  there  can  be 
no  tenure  between  the  parties.  And,  if  so,  the  attempted 
disposition  cannot  operate  as  an  underlease  (d).  If, 
however,  the  disposition  be  by  deed,  and  be  executed  by 
the  alienee,  it  b.as  been  decided  that  the  reservation  of 
rent  may  operate  to  create  a  rent-charge  (a),  for  which 
the  owner  may  sue  (/*),  and  which  he  may  assign,  so  as 
to  entitle  the  assignee  to  sue  in  his  own  name  {g).  And 
if  this  be  so,  there  seems  no  good  reason  why,  under 
these  circumstaeces,  the  statutory  power  of  distress  given 
to  the  owner  of  a  rent  seek  {h)  should  not  apply  to  the 
rent  thus  created  (z).  But  on  this  point  also  opinions 
differ  (k).  If  such  a  rent  be  created  after  tlie  year 
1881,  it  would  appear  to  be  recoverable  by  means  of 
the  remedies  conferred  by  the  44th  section  of  the  Con- 
veyancing Act  of  1881  (l). 


Every  underlessee  becomes  tenant  to  the  lessee  who  No  pririty 
grants  the  underlease,  and  not  tenant  to  the  original  lessor  and  ?he 
lessor.     Between  him  and  the  underlessee,  no  privity  is  "°<'«''^«*8ee. 
said  to  exist.     Thus  the  original  lessor  cannot  maintain 
any  action  against  an  underlessee  for   any   breach   of 
the  covenants  contained  in  the  original  lease  (m).     His 


(6)  Ante,  p.  886. 
(c)  Liu.  sect.  218. 
Id)  Barnti  v.    Hol^h,  1^  H.  k 
W.  848,  862. 


(«)  AnJU.  p.  894. 


f)£ak«r  v.  GoslHng,  1  Bing. 
N.  'C.  19. 

ig)  WUHarM  r.  Bayward,  1  E. 
&  £.  1040. 

(A)  Stat  4  Geo.  II.  c.  28,  s.  5 ; 
antt^  pp.  898,  896. 

(♦)  Jxueo6  T.  I^ooe,  8  Bing. 
N.  C.  906. 

W.R.F. 


(it)  See V.   CoM)er,   2  Wils. 

875  ;  Langford  r.  JSelmes^  3  K.  & 
J.  220;  SmUhY.  Watts,  4  Drew. 
838;  WUU  v.  CaUUng,  7  W.  R. 
448 ;  Burton's  Compendium,  pl« 
1111. 

(OStat.  44  &  45  Vict.  c.  41; 
ante,  p.  897  ;  see  Williams's  Con- 
veyancing Statutes,  216,  217. 

(m)  Hotford  r.  Batehf  1  Dougl. 
188.  If,  however,  the  lease  con- 
tain coveuftnts  restricting  the  use 
of  the  land,  an  underlen^tee,  being 

I  1 


482 


OF  PERSONAL  INTERESTS  IN  REAL  ESTATE. 


Derivative 
term  is  not 
ao  estate 
in  original 
term. 


remedy  is  only  against  the  leesee,  or  any  assignee  from 
him  of  the  whole  term.  The  derivative  term,  which  is 
vested  in  the  nnderlessee,  is  not  an  estate  in  the  interest 
originally  granted  to  the  lessee :  it  is  a  new  and  distinct 
term,  for  a  different,  l)ecaase  a  less,  period  of  time.  It 
certainly  arises  and  takes  effect  out  of  the  original  term, 
and  its  existence  depends  on  the  continuance  of  such 
term,  but  still,  when  created,  it  is  a  distinct  chattel,  in 
the  same  way  as  a  portion  of  any  moveable  piece  of 
goods  becomes,  when  cut  out  of  it,  a  separate  chattel 
personal. 


Husband's  By  the  commou  law,  if  a  married  woman  were  pos- 

wffe'sterm^atsessed  of  a  term  of  years,  her  husband  might  dispose 
common  law.  ^^  j^.  ^^  ^^^  ^j^^^  during  the  coverture,  either  absolutely 

or  by  way  of  mortgage  (n)  ;  and  if  he  survived  her, 
be  became  entitled  to  it  by  his  marital  right  {o).  But  if 
he  died  in  her  lifetime,  it  survived  to  her,  and  his  will 
alone  was  not  suflScient  to  deprive  her  of  it  {p).  And 
Wife's  equti.  if  a  trustee  were  possessed  of  a  term  of  years  on  tmst 

able  interest     «  .«  ..  i_vij**i 

in  a  term  of    for  a  mamed  woman,  equity  gave  her  husband  similar 
y®""'  rights  over  her  equitable  interest  therein  (q);  subject 

Wife's  equitj  howover  to  the  assertion  by  the  wife  of  her  equity  to  a 
settlement,  or  right  to  have  a  provision  secured  for  her- 
self and  her  children  by  settlement  of  the  rents  and 
profits  of  the  term,  or  part  thereof,  on  trust  for  that 
purpose  (r).  But  if  the  trust  were  for  the  wife's  sepa- 
rate use,  she  was  entitled  to  enjoy  and  dispose  of  her 


to  a  settle 
ment. 


held  to  have  constmetive  notice 
of  his  lessor's  title,  may  be  re- 
vHtrained  from  contravening  the 
covenants,  under  the  doctrine  per- 
mittinff  restrictions  as  to  the  use 
of  land  to  be  a  burden  on  the  land 
in  equitv;  anU,  p.  176;  J^xtman 
V.  Hartandy  17  Ch.  D.  868;  see 
BoU  V.  Ewin,  87  Gh.  D.  74. 

(fi)  HiU  V.  Edmofidt,  5  De  Gez 
k  S.  608,  607. 
(o)Co.  Litt.  46  b,    861  a;    see 
'-   p.  881 ;  Williams's  Convey- 


ancing SUtutas,  874^  876,  462. 

ip)  2  Black.  Comm.  484;  1  Rod. 
Husb.  &  Wife,  178,  177;  2>m  d. 
Shaw  V.  Stmoord,  1  A.  *  B.  800. 

(a)  Donne  v.  Bart,  2  R.  *  M. 
860;  Bm  BeUamy,  Sldm'  v.  ite*- 
MA,  26  Ch.  D.  620;  see  Lvberlf 
V.  Day,  16  Beav.  88 ;  16  Jor. 
681. 

(r)  Bantan  v.  JTm^m^,  4  Hara^ 
1;  see  Williams  on  Personal  Pro- 
perty, p.  486,  18th  ed. 
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intereBt  as  fnlly  as  if  she  were  a  feme  sole  («).  And 
now,  if  a  term  of  years  or  any  equitable  interest  therein 
belong  to  a  married  woman  as  her  separate  property 
nnder  the  Married  Women's  Property  Act,  1882,  she 
will  be  entitled  to  hold  and  dispose  of  the  same  in  the 
same  manner  as  if  she  were  a  feme  sole  ((). 


In  many  cases  landlords,  particnlarly  corporations,  Renewable 
are   in  the  habit  of  granting  to  their   tenants  fresh  ®**^'*' 
leases,  either  before  or  on  the  expiration  of  existing 
ones.    In  other  cases  a  covenant  is  inserted  to  renew 
the  lease  on  payment  of  a  certain  fine  for  renewal ; 
and  this  covenant  may  be  so  worded  as  to  confer  on 
the  lessee  a  perpetual  right  of  renewal  from  time  to  time 
as  each  successive  lease  expires  (t^).     In  all  these  cases  Surrender 
the  acceptance  by  the  tenant  of  the  new  lease  operates*"  "^^' 
as  a  surrender  in  law  of  the  unexpired  residue  of  the 
old  term ;  for  the  tenant  by  accepting  the  new  lease 
affirms  that  his  lessor  has  power  to  grant  it ;  and  as 
the  lessor  could  not  do  this  during  the  continuance  of 
the  old  term,  the  acceptance  of  such  new  lease  is  a 
surrender  in  law  of  the  former.    But  if  the  new  lease 
be  void,  the  surrender  of  the  old  one  will  be  void  also  ; 
and  if  the  new  lease  be  voidable,  the  surrender  will  be 
void  if  the  new  lease  fail  {x).     It  appears  to  be  now 

(«)  See     ants,     pp.     288—290.  Williams's  ConveyaDCing  SUtutes, 

The   Married   Women's  Property  878,  882. 

Act,  1870  (sUt  88  &  84  Vict  (0  SUt.  46  &  46  Vict.  c.  75, 
c.  98,  s.  7,  now  repealed,  see  ss.  1  (sub-s.  1),  2,  5;  ante,  pp. 
an<«,  p.  290),  provided  that,  where  291—294;  see  Williams's  Con- 
any  woman  married  after  the  verancing  Statutes,  882»  888,  418, 
passing   of    the    Act    (9th    Aug.  42l. 

1870)  should  during  her  marriage  (u)  IqffuUUn   v.    Jfoy,    9    Yes. 

become  entitled   to    any  personal  826 ;  7  East,  287 ;  Mare  v,  Burpee, 

property   (which    would   seem   to  4  K.  &  J.  45. 

include  leaseholds)  as  next  of  kin  (x)  Iv^e  case,  6  Rep.  11  b ;  Jioe 

or  one  of  ^e  next  of  kin  of  an  d.  Fori  of  jBsrkslsv  ▼.  Arohbishop 

intestate,   such  property    should, ,  of  York,  6  East,  86 ;  Dos  d .  £arl 

■nbjeet  and  without  prejudice  to  of  Effrsmont  ▼.    C&wrtsnay,  11  Q. 

the    trusts     of     any    settlement  B.  702 ;  Dos  d.  Biddulph  t.  Ibols, 

affecting  the  same,  belong  to  the  11  Q.  B.  718. 


woman  for  her  separate  use.    See 
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settled,  after  mnch  difference  of  opinion,  that  the 
granting  of  a  new  lease  to  another  person  with  the 
consent  of  the  tenant  is  an  implied  surrender  of  the 
old  term  (y).  Whenever  a  lease,  renewable  either  by 
favour  or  of  right,  is  settled  in  trust  for  one  person  for 
life  with  remainders  over,  or  in  any  other  manner,  tlie 
benefit  of  the  expectation  or  right  of  renewal  belongs 
to  the  persons  from  time  to  time  beneficially  interested 
in  the  lease :  and  if  any  other  person  should,  on  the 
strength  of  the  old  lease,  obtain  a  new  one,  he  will  be 
regarded  in  equity  as  a  trustee  for  the  persons  liene- 
ficially  interested  in  the  old  one  {2).  So  the  costs  of 
renewal  are  apportioned  between  the  tenant  for  life  and 
remaindermen  according  to  their  respective  periods 
of  actual  enjoyment  of  the  new  lease  (a).  Special 
provisions  have  been  made  by  Parliament  for  facili- 
tating the  procuring  and  granting  of  renewals  of 
leases  when  any  of  the  parties  are  infants,  idiots  or 
lunatics  {b) ;  also  for  enabling  trustees  of  renewable 
leaseholds  to  renew  the  leases,  and  to  raise  money  by 
mortgage  to  pay  for  such  renewal  (c).  A  statute  of  the 
year  1860  (d)  made  provision  for  facilitating  the  pur- 
chase by  trustees  of  renewable  leaseholds  of  the  rever- 
sion of  the  land,  when  it  belongs  to  an  ecclesiastical 
corporation,  and  for  raising  money  for  that  purpose  by 
sale  or  mortgage;  also  for  the  exchange  of  part  of  the 
lands,  comprised  in  any  renewable  lease,  for  the  rever- 


(y)  See  Ly<m  r.  lUed^  18  M.  & 
W.  285,  806;  Oreagh  v.  Blood, 
Z  Jones  k  Lat.  183,  160;  NickdU 
T.  Atherstone,  10  Q.  B.  944; 
jIfDonnell  v.  Pbpe,  8  Hare,  Y05; 
Davitoi^  V.  Gent,  1  U.  &  N.  744. 

{z)  Rawe  V.  Chichester,  Ambl. 
715 ;  Qiddinga  v.  Oiddings,  8 
Rusa.  241;  Tanner  v.  Elworthv, 
4  Beav.  487 ;  Clegg  v.  Fuhtoick, 
1  Mac.  &  G.  294.  See  ante,  pp. 
172,  178. 

(a)  White  V.  WhUe,  5  Ves. 
fi54;  9  Ves.   560;    Allan  v.  JSack- 


houte,  2  V.  A  B.  65;  Jac.  631; 
Greenwood  v.  Evans,  4  Bear.  44; 
Jones  y.  Jonet,  5  Hare,  440; 
Hadletton  ▼.  WheUpdaU,  9  Hare, 
775;  AineUe  v.  BarcouH,  28 
Beav.  818;  Bradford  t.  Brown- 
John,  L.  R.,  8  Ch.  711. 

ib)  Stats.  11  Geo.  IV.  &  1  Will. 
IV.  c.  65,  88.  12,  14—18,  20,  21; 
58  Vict.  c.  6,  88.  116.  120—124. 

(c)  Stat  51  k  52  Vict.  c.  69,  88. 
10,  11. 

(d)  Stat.  23  &  24  Vict.  c.  124, 
88.  85—89. 
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BioQ  iu  other  part  of  the  same  lands,  so  as  thus  to 
acquire  the  entire  fee  simple  in  a  part  of  the  lands 
instead  of  a  renewable  lease  of  the  whole.  As  we  have 
seen,  capital  money  arising  under  the  Settled  Land  Act, 
1882,  may  be  applied  in  purchase  of  the  reversion 
or  freehold  in  fee  of  any  settled  leasehold  land ;  and 
the  tenant  for  life  now  has  power  to  exchange  any 
part  of  the  settled  land  for  other  land  {e). 

Before  the  year  1876  the  tenant  of  an  ascricultaral  Compenaatioii 

•^       ,  °  .    to  tenants  for 

holding  had  no  right  to  exact  compensation  from  his  their  im. 
landlord  for  any  improvements  \{f)  which  he  might  P''^'®"®'* 
have  made  during  his  tenancy ;  except  under  an  express 
agreement  with  the  landlord  or  by  virtue  of  the  custom 
of  the  country  where  the  holding  lay  {g).  An  Act  of 
1875  (A)  made  provision  for  the  compensation  of  tenants 
of  agricultural  holdings  for  improvements  made  by 
them.  But  the  operation  of  that  Act  might  be  ex- 
cluded by  agrieement  between  landlord  and  tenant  (j) ; 
and  in  practice  this  was  usually  done.  The  Act  was 
repealed  by  the  Agricultural  Holdings  (England)  Act, 

1883  {Jc\  which  came  into  force  on  the  1st  of  January, 

1884  (Z).  Under  the  Act  of  1883  (m),where  the  tenant  (n) 
of  a  holding,  to  which  the  Act  applies  (o),  has  made 


I: 


f«)  AnU^  p.  117,  n. 

,/)  As  to  the  remoTai  of  build- 
ings and  fixtures  erected  by  a 
tenant  for  agricultural  purposes, 
see  Williams  on  Personal  Pro- 
perty, 22,  18th  ed. 

See  Button  t.  Warrtny  1  M. 


Ti. 


466;  notes  to  WiggUtworth 
V,  DcUUmm,  1  Smith,  L.  C; 
Woodf  all  on  Landlord  and  Tenant, 
ch.  zz.,  sects.  4,  6,  pp.  774,  ei 
t4q.f  14th  ed.;  Bradhwrib  ▼.  Foley ^ 
8  U.  P.  D.  129,  184. 

(A)  SUt.  88  A  89  Vict.  c.  92, 
amended  by  stat.  89  &  40  Vict. 
0.74. 

(i)  See  Stat.  88  k  89  Vict.  c.  92, 
SB.  64— 67. 


{h)  Stat.  46  k  47  Vict.  c.  61, 
amended  by  58  k  64  Vict.  c.  26. 

(0  SUt.  46  A  47  Vict.  c.  61, 
s.  58. 

(m)  Sect.  1. 

(n)  By  sect.  61,  in  this  Act 
"tenant"  means  the  holder  of 
land  under  a  landlord  for  a  term 
of  years,  or  for  lives,  or  for  lives 
and  years,  or  from  year  to  year. 

{o)  See  sect.  64,  afi^,  p.  468. 
Stat.  60  A  51  Vict.  c.  26  secures 
to  the  tenants  of  allotments  of 
not  more  than  two  aores  cultivated 
as  a  farm  or  ^rden  compensation 
for  crops  lefi  in  the  ground  at  the 
end  of  their  tenancies. 
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thereon  after  the  commencement  of  the  Act  (p)  any 
improvement  of  the  kind  specified  in  the  Act,  he  is 
entitled  on  quitting  his  holding  at  the  determinadoD 
of  his  tenancy  to  obtain  from  the  landlord,  as  compensa- 
tion under  tliis  Act  for  such  improvement,  such  sum  as 
fairly  represents  the  valne  of  the  improvement  to  an 
incoming  tenant  {q).  Compensation  is  not  payable 
under  this  Act  for  the  erection  of  buildings  and  other 
permanent  improvements  specified  in  the  Act,  unless 
executed  with  the  consent  in  writing  of  the  landlord 
or  his  agent  previously  obtained  (r) ;  or  for  drainage, 
unless  the  tenant  has  complied  with  the  conditions  of 
the  Act  in  giving  to  the  landlord  or  his  agent  due 
notice  of  intention  to  execute  such  an  improvement  {s). 
But  compensation  may  be  obtained  tor  the  improve- 
ment of  the  land  by  the  application  of  purchased 
manure  and  in  other  ways  described  in  the  Act, 
although  the  consent  of  the  landlord  should  not  have 
been  obtained  (t).  For  improvements  of  the  kind  last- 
mentioned,  fair  and  reasonable  compensation,  payable 
under  an  agreement  in  writing,  may  be  substituted  for 
compensation  under  the  Act  (u).  And  in  the  case  of  a 
tenancy  under  a  contract  of  tenancy  current  at  the 
commencement  of  the  Act  (x)^  where  any  agreement  in 
writing,  or  custom,  or  the  Act  of  1875,  provides  specifio 
compensation  for  any  improvement  described  in  the 
Act  of  1883,  compensation  in  respect  of  such  improve- 
ment is  to  be  payable  in  pursuance  of  such  agreement, 
custom,  or  Act  of  1875,  in  substitution  for  compensar 


(p)  See  sect.  2.  as  to  improve- 
meniB  executed  before  the  com- 
meocement  of  the  Act. 

(q)  The  amount  and  mode  and 
time  of  payment  of  compensation 
is  to  be  settled  by  agreement,  or 
bf  arbitration  as  prescribed  by 
t&e  Act  in  case  of  difference; 
ss.  8—22.  As  to  an  appeal,  see 
s.  28. 

(r)  Sect,  a,  and  First  Schedule, 


Parti. 

(«)  Sect.  4,  and  First  Sebedale, 
Part  II. 

(t)  See  First  Schedule,  Part  III. 
The  Act  contains  special  pro- 
visions as  to  compensation  for 
improTements  begun  during  the 
last  year  of  the  tenancy ;  see  s.  59. 

(u)  See  sect  6. 

(x)  See  a.  61 . 
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tion  under  the  Act  of  1883  (y).  But  any  agreement 
made  by  a  tenant,  by  virtue  of  which  he  is  deprived  of 
his  right  to  claim  compensation  under  this  Act  in 
respect  of  any  improvement  described  therein  (except 
an  agreement  providing  such  compensation  as  is  by 
this  Act  permitted  to  be  substituted  for  compensation 
under  this  Act)  is  void,  both  at  law  and  in  equity,  so 
far  as  it  deprives  him  of  such  right  {b). 

A  landlord,  on  paying  compensation  under  this  Act,  Po^e*"  ^^ 
or  compensation  authorized  by  this  Act  to  be  substituted  ing  with 
therefor,  or  on  expending  such  an  amount  as  may  be'®^*-^™®°  ' 
necessary  to  execute  an  improvement  by    drainage, 
which  the  landlord  has  undertaken  to  execute  himself 
in  accordance  with  this  Act  (a),  may  obtain  an  order 
from   the  County   Court    charging    the    holding,    or 
any  part  thereof,  with  the  repayment  of  the  amount 
paid   or  expended   with  such  interest   and  by    such 
instalments,  and  with  such  directions  for  giving  effect 
to  the  charge,  as  the  Court  thinks  fit  {h).    Such  a 
charge  must  now  be  registered  in  the  office  of  Land 
Begistry  in  order  to  be  valid  as  against  a  purchaser  for 
value  of  the  land,  in  the  same    manner  as  a  land 
improvement  rentcharge  ((?).     Where  the  landlord  is  Trustee 
entitled  as  trustee,  or  otherwise  than  for  his  own  benefit, 
compensation  is  not  recoverable  against  him  personally, 
but  may  be  recovered  by  means  of  a  charge  on  the  hold- 
ing obtained  by  the  tenant  in  his  own  favour  in  the 
County  Court  {oo). 


landlord. 


(y)  Sect.  5. 

(z)  Sect.  55.  B^  sect.  67,  a 
tenant  is  not  entitled  to  claim 
compensation  by  custom  or  other- 
wise than  in  manner  authorized 
by  this  Act  in  respect  of  anj 
improvement  for  which  he  is 
entitled  to  compensation  under 
or  in  pursuance  of  this  Act;  but 
where  he  is  not  entitled  to  com- 
pensation under  or  in  pursuance 
of  thia  Act,  he  may  recover  com- 


pensation under  any  other  Act,  or 
any  agreement  or  custom,  in  the 
same  manner  as  if  this  Act  had 
not  passed. 

(a)  See  sect.  4. 

{b)  Sect.  29;  &ouffh  t.  G&ugh, 
1891,  2  Q.  B.  665;  see  also  ss.  £0 
—82.  The  Act  of  1875  contained 
similar  provisions. 

{€)  Stat.  61  &  62  Vict.  c.  51, 
88.  4,  12,  18;  afUe,  p.  122. 

(cc)  46  &  47  Vict.  c.  61,  s.  81.     It 
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Long  terms 
of  years. 


The  parties 
have  ample 
secaritj. 


We  now  come  to  consider  those  loug  terms  of  yeai's 
of  which  frequent  ase  is  made  in  conveyancing,  gene 
rally  for  the  purpose  of  securing  the  payment  ot* money. 
For  this  purpose  it  is  obviously  desirable  that  the 
person  who  is  to  receive  the  money  should  have  as  much 
power  as  possible  of  realizing  his  security,  whether  by 
receipt  of  the  rents  or  by  selling  or  pledging  the  land ; 
at  the  same  time  it  is  also  desirable  that  the  ownership 
of  the  land,  subject  to  the  payment  of  the  money, 
should  remain  as  much  as  possible  in  the  same  state  as 
before,  and  that  when  the  money  is  paid,  the  persons  to 
whom  it  was  due  should  no  longer  have  anything  to  do 
with  the  property.  These  desirable  objects  are  accom- 
plished by  conveyancers  by  means  of  the  creation  of  a 
long  term  of  years,  say  1,000,  which  is  vested  (when  the 
parties  to  be  paid  are  numerous,  or  other  circumstances 
make  such  a  course  desirable),  in  trustees,  upon  trust 
out  of  the  rents  and  profits  of  the  premises,  or  by  sale 
or  mortgage  thereof  for  the  whole  or  any  part  of  the 
term,  to  raise  and  pay  the  money  required,  as  it  may 
become  due,  and  upon  trust  to  permit  the  owners  of  the 
land  to  receive  the  residue  of  the  rents  and  profits.  By 
this  means  the  parties  to  be  paid  have  ample  security 
for  the  payment  of  their  money.  Not  only  have  their 
trustees  the  right  to  receive  on  their  behalf  (if  they 
think  fit)  the  whole  aocruing  income  of  the  property, 
but  they  have  also  power  at  once  to  dispose  of  it  for 
1,000  years  to  come,  a  power  which  is  evidently  almost 
as  effectual  as  if  they  were  enabled  to  sell  the  fee  simple. 
Until  the  time  of  payment  comes,  the  owner  of  the  land 
Is  entitled  on  the  other  hand,  to  receive  the  rents  and 
profits,  by  virtue  of  the  trust  under  which  the  trustees 
may  be  compelled  to  permit  him  so  to  do.  So,  if  part 
of  the  rents  should  be  required,  the  residue  must  be  paid 
over  to  the  owner ;  but  if  non-payment  by  the  owner 


appears  that  such  a  charge  should     as  a  landlord's  charge, 
be  registered  in  the  same  manner 
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should  render  a  sale  necessary,  the  trustees  will  be  able 
to  assign   the  property,  or  any  part  of  it,  to  any  pur- 
chaser for  1,000  years  without  any  rent.     But  until  The  owuer- 
these  measures  may  be  enforced,  the  ownership  of  the  uud,  subject 
land,  subject  to  the  payment  of  the  money,  remains  in  J^^^^®  Remains 
the  same  state  as  before.     The  trustees,  to  whom  the "  before, 
term  has  been  granted,  have  only  a  chattel  interest ;  the 
legal  seisin  of  the  freehold  remains  with  the  owner,  and 
may  be  conveyed  by  him,  or  devised  by  his  will,  or  will 
descend  to  his  heir,  in  the  same  manner  as  if  no  term 
existed,  the  term  all  the  while  still  hanging  over  the 
whole,  ready  to  deprive  the  owners  of  all  substantial 
enjoyment,  if  the  money  should  not  be  paid. 

If,  however,  the  money  should  be  paid,  or  shonld 
not  ultimately  be  required,  different  methods  may  be 
employed  of  depriving  the  trustees  of  all  power  over 
the  property.  The  first  method,  and  that  most  usually 
adopted  in  modem  times,  is  by  inserting  in  the  deed, 
by  which  the  term  is  created,  a  proviso  that  the  term 
shall  cease,  not  only  at  its  expiration  by  lapse  of  time, 
but  also  in  the  event  of  the  purposes  for  which  it  is 
created  being  fully  performed  and  satisfied,  or  becoming 
unnecessary,  or  incapable  of  taking  effect  (<2).  This  Proviso  for 
proviso  for  cesser,  as  it  is  called,  makes  the  term  endure  ^^*^^' 
so  long  only  as  the  purposes  of  the  trust  require ;  and, 
when  these  are  satisfied,  the  term  expires  without  any 
act  to  be  done  by  the  trustees :  their  title  at  once  ceases, 
and  they  cannot,  if  they  would,  any  longer  intermeddle 
with  the  property. 

But  if  a  proviso  for  cesser  of  the  term  should  not  be 
inserted  in  the  deed  by  which  it  is  created,  there  is  still 
a  method  of  getting  rid  of  the  term,  without  disturbing 
the  ownership  of  the  lands  which  the  term  overrides. 

(d)  See  Sugd.  Vend,  k  Par.  621,  14th  ed. 
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Terms  are 
used  for 

portion!. 


Any  estate  of 
freehold  is  a 
larger  estate 
than  a  term 
of  years. 


Merger  of 
the  term. 


Surrender. 


The  lands  in  sach  cases,  it  should  be  observed,  may 
not,  and  seldom  do,  belong  to  one  owner  for  an  estate 
in  fee  simple.  The  terms  of  which  we  are  now  speaking 
are  most  frequently  created  by  marriage  settlements,  and 
are  the  means  almost  invariably  used  for  securing  the 
portions  of  the  younger  children  ;  whilst  the  lands  are 
settled  on  the  eldest  son  in  tail.  But,  on  the  son's 
coming  of  age  or  on  his  marriage,  the  lands  ai^  for 
the  most  part,  as  we  have  before  seen  («),  resettled  on 
him  for  life  only,  with  an  estate  tail  in  remainder  to  his 
unborn  eldest  son.  The  owner  of  the  lands  is  therefore 
probably  only  a  tenant  for  life,  or  perhaps  a  tenant  in 
tail.  But,  whether  the  estate  be  a  fee  simple,  or  an 
estate  tail,  or  for  life  only,  each  of  these  estates  is,  as 
we  have  seen,  an  estate  of  freehold  (/*),  and,  as  such,  is 
larger,  in  contemplation  of  law,  than  any  term  of  years, 
however  long.  The  consequence  of  this  l^al  doctrine 
is,  that  if  any  of  these  estates  should  happen  to  be  vested 
in  any  person,  who  at  the  same  time  is  possessed  of  a 
term  of  years  in  the  same  land,  and  no  other  estate 
should  intervene,  the  estate  of  freehold  will  infallibly 
swallow  up  the  term,  and  yet  be  not  a  bit  the  lai^ger. 
The  term  will,  as  it  is  said,  be  merged  in  the  estate 
of  freehold  (^).  Thus,  let  A.  and  B.  be  tenants  for  a 
terra  of  1,000  years,  and  subject  to  that  term  let  C.  be 
tenant  for  his  life ;  if  now  A.  and  B.  should  assign  their 
term  to  G.  (which  assignment  under  such  circumstances 
is  called  a  surrender)^  C.  will  still  be  merely  tenant  for 
life  as  before.  The  term  will  be  gone  for  ever;  yet  C. 
will  have  no  right  to  make  any  disposition  to  endure 
beyond  his  own  life.  He  had  the  legal  seisin  of  the 
lands  before,  though  A.  and  B.  had  the  possession  by 
virtue  of  their  term ;  now,  he  will  have  both  legal  seisin 
and  actual  possession  during  his  life,  and  A.  and  B. 
will  have  completely  given  up  all  their  interest  in  the 


(4)  Ante^  p.  95. 
(/)  Aid%,  p.  60. 


ig)    8  Prest.    Coot.    219. 
aiiU^  pp.  811,  840. 


See 
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premises.  Acoordingly,  if  A.  and  B.  should  be  trustees 
for  the  purposes  we  have  mentioned,  a  surrrender  bj 
them  of  their  term  to  the  l^al  owner  of  the  land,  will 
bring  back  the  ownership  to  the  same  state  as  before. 
The  Act  to  amend  the  law  of  real  property  (A)  now  pro-  Surrenders 
yides  that  a  surrender  in  writing  of  an  interest  in  any  Seed  °  ^  ^ 
tenements  or  hereditaments,  not  being  a  copyhold  inte- 
rest, and  not  being  an  interest  which  might  by  law  have 
been  created  without  writing,  shall  be  void  at  law  unless 
made  by  deed. 

The  merfi:er  of  a  term  of  years  is  sometimes  occa-  Accidental 

mcrirar 

sioned  by  the  accidental  union  of  the  term  and  the 
immediate  freehold  in  one  and  the  same  person.  Thus, 
if  the  trustee  of  the  term  should  purchase  the  freehold, 
or  if  it  should  be  left  to  him  by  the  will  of  the  former 
owner,  or  descend  to  him  as  heir  at  law,  in  each  of 
these  cases  the  term  will  merge.  So  if  one  of  two 
joint  holders  of  a  term  obtain  the  immediate  freehold, 
his  moiety  of  the  term  will  merge ;  or  conversely  if 
the  sole  owner  of  a  term  obtain  the  immediate  freehold 
jointly  with  another,  one  moiety  of  the  term  will  merge, 
and  the  joint  ownership  of  the  freehold  will  continue, 
subject  only  to  the  remaining  moiety  of  the  term  (^). 
Merger  being  a  legal  incident  of  estates,  formerly 
occurred  quite  irrespectively  of  the  trusts  on  which 
they  were  held  ;  but  equity  did  its  utmost  to  prevent 
any  injury  being  sustained  by  a  cestui  que  trust,  the 
estate  of  whose  trustee  might  accidentally  have 
merged  (£).  But  the  Judicature  Act  of  1S78  (Z)  pro- 
vided that  there  should  not,  in  future,  be  any  merger  by 

(A)    Stat.   8  &  9   Vict.   c.  106,  ChcanberB\,  Kingham,   10  Gh.  D. 

8.   8,  repealing  atat.  7  &  8  Vict.  748. 

c.  76,  B.  4,  to  the  same  effect.  (/)   Stat.   86  A  87  Vict.  c.   66, 

(t)  Qir  Ralph  Bovey^s  ease,  1  a.  26,  aub-a.  4.  Bj  aUt.  87  &  88 
Vent.  198,  195;  Co.  Litt.  186  a;  Vict.  e.  83,  the  former  Act  coin- 
Barton' a  Compendiam,  pi.  900.  nienced  on  the  lat  Nor.  1876. 

{k)  See  8  Prest.  Conr.  820,  821 ; 
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operation  of  law  only  of  an  j  estate,  the  beneficial  interest 
in  which  would  not  be  deemed  to  be  merged  or  ex- 
tinguished in  equity.  The  law,  though  it  did  not 
recognize  the  trusts  of  equity,  yet  took  notice  in  some 
few  cases  of  property  being  held  by  one  pei*son  in  right 
Estates  held  of  another,  or  in  autre  droit,  as  it  is  called ;  and  in 
these  cases  the  general  rule  was,  that  the  union  of  tlie 
term  with  the  immediate  freehold  would  not  cause  any 
merger,  if  such  union  were  occasioned  by  the  act  of 
law,  and  not  by  the  act  of  the  party.  Thus,  if  a  term 
were  held  by  a  person,  to  whose  wife  the  immediate  free- 
hold afterwards  came  by  descent  or  devise,  such  freehold, 
coming  to  the  husband  in  right  of  his  wife,  would  not 
have  caused  a  merger  of  the  term  (//i).  So,  if  the  owner 
of  a  term  made  the  freeholder  his  executor,  the  term 
would  not  have  merged  (n);  for  the  executor  is  recog- 
nized by  the  law  as  usually  holding  only  for  the  benefit 
of  creditors  and  legatees ;  but  if  the  executor  himself 
should  be  the  legatee  of  the  term,  it  seems  that,  after 
all  the  creditors  have  been  paid,  the  term  will  stUI 
merge  (o).  And  if  an  executor,  whether  legatee  or  not, 
holding  a  term  as  executor,  should  purchase  the  im- 
mediate freehold,  the  better  opinion  is,  that  this  being 
his  own  act,  will  occasion  the  merger  of  the  term,  except 
so  far  as  respects  the  rights  of  the  creditors  of  the 
testator  {p). 

The  term  There  was  formerly   another  method  of  disposing 

been  kept  on    of  a  term  whcu  the  purposes  for  which  it  was  created 

'°®**  had  been  accomplished.     If  it  were  not  destroyed  by 

a  proviso  for  cesser,  or  by  a  merger  in  the  freehold,  it 

might  have  been  kept  on  foot  for  the  benefit  of  the 

(m)    Do€  d.   BUgM  ▼.    i^,  11  and  Lord  St  Leonards'  comments 

A.   A  E.  842:  Jone»  ▼.    DaHe$,  5  on  this  case,   Bugd.  V.  ft  P.  607, 

H.  k  N.  766  ;  7  U.  ft  N.  507.  18tb  ed. 

(n)  Co.  Litt  838  b.  ip)  Sugd.    Vend,    ft    Pur.    505, 

(0)   8  Prest.     Gonv.     810,    811.  18th  ed 
See  Law  ▼.   ITrlwin,  16  Sim.  877, 
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owner  of  the  property  for  the  tine  being.      A  term,  as 

we  have  seen,  is  an  instrament  of  great  power,  yet 

easily  managed  ;  and  in  case  of  the  sale  of  the  property, 

it  might  have  been  a  great  protection  to  the  purchaser. 

Sappose,  therefore,  that,  after  the  creation  of  such  a 

term  as  we  have  spoken  of,  the  whole  property  had  been 

sold.    The  purchaser,  in  this  case,  often  preferred  having 

the  term  still  kept  on  foot,  ai>d  assigned  by  the  trustees  AssignmeDt 

to  a  new  trnstee  of  his  own  choosing,  in  trust  for  himself,  attend  the 

his  heirs  and  assigns;  or,  as  it  was  technically  gaid, *°^®"**°^®' 

in  1/rust  to  attend  the  inheritance.    The  reason  for  this 

proceeding  was  that  the  former  owner  might,  possibly, 

since  the  commencement  of  the  term,  have  created  some 

incumbrance  upon  the  property,  of  which  the  purchaser 

was  ignorant,  and  against  which,  if  existing,  he  was 

of  course  desirous  of  beincc  protected.     Suppose,  for  in-  Case  of  a 

stance,   that  a  rent-charge  had  been   granted   to  be 

issuing  out  of  the  lands,  subsequently  to  the  creation 

of  the  term:  this  rent-charge  of  course  could  not  affect 

the  term  itself,  but  was  binding  only  on  the  freehold, 

subject  to  the  term.     The  purchaser,  therefore,  if  he 

took  no  notice  of  the  term,  bought  an  estate,  subject 

not  only  to  the  term,  but  also  to  the  rent-charge.      Of 

the  existence  of  the  term,  however,  we  suppose  him  to 

have  been  aware.     If  now  he  should  have  procured  the  Consequence 

term  to  be  surrendered  to  himself,  the  unknown  rent- of  the  term. 

charge,  not  being  any  estate  in  the  land,  would  not 

have  prevented  the  union  and  merger  of  the  term  in 

the  freehold.     The  term  would  consequently  have  been 

destroyed,   and   the  purchaser   would  have  been  left 

without  any  protection  against  the  rent-charge,  of  the 

existence  of  which  he  had  no  knowledge,  nor  any  means 

of  obtaining  information.      The   rent -charge  by  this 

means  became  a  charge,  not  only  on  the  legal  seisin, 

but  also  on  the  possession  of  the  lands,  and  was  said 

to  be  accelerated  by  the  merger  of  the  term  (j).      The 

(j)  8  Prest.  Conv.  460. 
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preferable  method,  therefore,  always  was  to  avoid  any 
merger  of  the  term ;  bat  on  the  contrary,  to  obtain  an 
The  term  assignment  of  it  to  a  tmatee  in  tmst  for  the  purchaser, 
been  assfgned  ^is  heirs  and  assigns,  and  to  attend  the  inheritance. 
iube^tance*^  The  trnstec  thus  became  possessed  of  the  lands  for  the 
term  of  1,000  years ;  bnt  he  was  bonnd,  by  virtue  of 
the  trust,  to  allow  the  purchaser  to  receive  the  rents, 
and  exercise  what  acts  of  ownership  he  might  please. 
If,  however,  any  unknown  incumbrance,  such  as  the 
rent-charge  in  the  case  supposed,  should  have  come  to 
light,  then  was  the  time  to  bring  the  term  into  action. 
If  the  rent-charge  should  have  been  claimed,  the  trustee 
of  the  term  would  at  once  have  interfered,  and  informed 
the  claimant  that,  as  his  rent-charge  was  made  subse- 
quently to  the  term,  he  must  wait  for  it  till  the  term 
was  over,  which  was  in  effect  a  postponement  sine  die. 
In  this  manner,  a  term  became  a  valuable  protection  to 
any  person  on  whose  behalf  it  was  kept  on  foot,  as  well 
as  a  source  of  serious  injury  to  any  incumbrancer,  such 
as  the  grantee  of  the  rent-charge,  who  might  have 
neglected  to  procure  an  assignment  of  it  on  his  own 
behalf,  or  to  obtain  a  declaration  of  trust  in  his  favour 
from  the  legal  owner  of  the  term.  For  it  will  be 
observed  that,  if  the  grantee  of  the  rent-charge  had 
obtained  from  the  persons  in  whom  the  term  was  vested 
a  declaration  of  trust  in  his  behalf,  they  would  have 
been  bound  to  retain  the  term,  and  could  not  lawfully 
have  assigned  it  to  a  trustee  for  the  purchaser. 

If  the  pnr-  If  the  purchaser,  at  the  time  of  his  purchase,  should 

no^'of  the  have  had  notice  of  the  rent-charge,  and  should  yet  have 
at^the  u^of  procured  an  assignment  of  the  term  to  a  trustee  for  his 
h»  purchase,  Q^f^  benefit,  the  Court  of  Chancery  would,  on  the  firet 
use  the  term,  principles  of  equity,  have  prevented  his  trustee  from 
making  any  use  of  the  term  to  the  detriment  of  the 
grantee  of  the  rent-charge  (r).      Such  a  proceeding 

(r)   WUhugUy  t.  WiUoughbif,  1  T.  R.  76S. 
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would  evidently  be  a  direct  fraad,  and  not  the  pro- 
tection of  an  innocent  pnrchaser  against  an  unknown 
incumbrance.  To  this  rule,  however,  one  exception  An  ezoeption. 
was  admitted,  which  reflects  no  great  credit  on  the 
gallantry,  to  say  the  least,  of  those  who  presided  in  the 
Oourt  of  Chancery.  In  the  common  case  of  a  sale  of 
lands  in  fee  simple  from  A.  to  B.,  it  was  holden  that, 
if  there  existed  a  term  in  the  lands,  created  prior  to 
the  time  when  A.'s  seisin  commenced,  or  prior  to  his 
marria£:e,  an  assifimment  of  this  term  to  a  trustee  for  B.  power  barred 

^  '  °  bv  aflfligniueDt 

might  be  made  use  of  for  the  purpose  of  defeating  the  of  term, 
claim  of  A.'8  wife,  after  his  decease,  to  her  dower  out 
of  the  premises  («).  Here  B.  evidently  had  notice  that 
A.  was  married,  and  he  knew  also  that,  by  the  law,  the 
widow  of  A.  would,  on  his  decease,  be  entitled  to  dower 
out  of  the  lands.  Yet  the  Oourt  of  Chancery  permitted 
him  to  procure  an  assignment  of  the  term  to  a  trustee 
for  himself,  and  to  tell  the  widow  that,  as  her  right  to 
dower  arose  subsequently  to  the  creation  of  the  term, 
she  must  wait  for  her  dower  till  the  term  was  ended. 
We  have  already  seen  (^),  that,  as  to  all  women  married 
after  the  first  of  January,  1834,  the  right  to  dower  has 
been  placed  at  the  disposal  of  their  husbands.  Such 
husbands,  therefore,  had  no  need  to  request  the  concur- 
rence of  their  wives  in  a  sale  of  their  lands,  or  to  resort 
to  the  devise  of  assigning  a  term,  should  this  concur- 
rence not  have  been  obtained. 

When  a  term  had  been  assigned  to  attend  the  in- The  owner  of 
heritance,  the  owner  of  such  inheritance  was  not  i^  Incrsubilct 
irarded,  in  consequence  of  the  trust  of  the  term  in  his  ^  »»  attend- 

"  '  _       ,  *  ,  -  _  ant  term  had 

favour,  as  having  any  mterest  of  a  personal  nature,  a  real  esut^. 
even  in  contemplation  of  equity ;  but  as,  at  law,  he  had 
a  real  estate  of  inheritance  in  the  lands,  subject  to 
the  term,  so,  in  equity,  he  had,  by  virtue  of  the  trust 

(«)Sngd.    Vend.    A    Pnr.    610,         (^)  Jn^,  p.  298. 
18th  ed.;  Co.  Litt.  208  a,  n.  (1). 
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of  the  term  in  his  favour,  a  real  estate  of  inheritance 

in   immediate  possession  and  enjoyment  (u).     If    the 

Term  attend-  term  were  neither  surrendered  nor  assigned  to  a  trustee 

struction  of     to  attend  the  inheritance,  it  still  was  considered  attend- 

^^'  ant  on  the  inheritance,  by  construction  of  law,  for  the 

benefit   of   all  persons  interested  in    the    inheritance 

according  to  their  respective  titles  and  estates. 

Act  to  render  In  1845,  however,  an  Act  passed  "to  render  the 
men^t^/^satis-  assignment  of  satisfied  tei*ms  unnecessary"  (x).  This 
uMeceSiry.  -^-ct  provides  (y),  that  every  satisfied  term  of  years 
which,  either  by  express  declaration  or  by  construction 
of  law,  shall  upon  the  thirty-first  day  of  December,  1845,^ 
be  attendant  upon  the  reversion  or  inheritance  of  any 
lands,  shall  on  thcU  day  absohUely  cease  and  determine 
as  to  the  land  upon  the  inheritance  or  reversion  whereof 
such  term  shall  be  attendant  as  aforesaid,  except  that 
every  such  term  of  years  which  shall  be  so  attendant 
as  aforesaid  by  express  declaration,  although  thereby 
made  to  cease  and  determine,  shall  afford  to  every 
person  the  same  protection  against  every  incumbrance, 
charge,  estate,  right,  action,  suit,  claim,  and  demand, 
as  it  would  have  afforded  to  him  if  it  had  continued  to 
subsist,  but  had  not  been  assigned  or  dealt  with,  after 
the  said  thirty-first  day  of  December,  1845,  and  shall, 
for  the  purpose  of  such  protection,  be  considered  in 
every  Court  of  Ioajo  and  of  equity  to  he  a  sttbststing 
tervi.  The  Act  further  provides  {z)  that  every  term 
of  years  then  subsisting,  or  thereafter  to  be  created, 
becoming  satisfied  after  the  thirty-first  of  December, 
1845,  and  which,  either  by  express  declaration  or  by  con- 
struction of  law,  shall  after  that  day  become  attendant 
upon  the  inheritance  or  reversion  of  any  land,  shall, 

(m)  Sugd.     Vend,    k   Pur.  790.         (a)  Stat.     8  ft  9    Vict    c.    112. 

11th  ed.  s.  2 ;    Anderson  y.  Hgnet,  L.  B., 

(x)  SUt.  8  4  9  Vict.  c.  112.  8  Ch.  180. 
(y)  Sect.  1. 
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immediately  upon  the  same  becoming  so  attendant, 
absolutely  cease  and  determine  as  to  the  land  upon  the 
inheritance  or  reversion  whereof  such  term  shall  become 
attendant  as  aforesaid  {a).  In  the  two  first  editions  of 
this  work,  some  remarks  on  this  Act  were  inserted  by 
way  of  Appendix.  These  remarks  are  now  omitted, 
not  because  the  author  changed  his  opinion  on  the 
wording  of  the  Act,  but  because  the  remarks,  being  of 
a  controversial  nature,  seemed  to  him  to  be  scarcely 
fitted  to  be  continued  in  everv  edition  of  a  work  intended 
for  the  use  of  students,  and  also  because  the  Act  has, 
upon  the  whole,  conferred  a  great  benefit  on  the 
community.  Experience  has  in  fact  shown  that  the 
cases  in  which  purchasers  enjoy  their  property  without 
any  molestation  are  infinitely  more  numerous  than 
those  in  which  they  are  compelled  to  rely  on  attendant 
terms  for  protection ;  so  tliat  the  saving  of  expense  to 
the  generality  of  purchasers  seems  greatly  to  counter- 
balance the  inconvenience  to  which  the  very  small 
minority  may  be  put,  who  have  occasion  to  set  up 
attendant  terms  as  a  defence  against  adverse  pro- 
ceedings. And  it  is  very  possible  that  some  of  the 
questions  to  which  this  Act  gives  rise  may  never  be 
actually  litigated  in  a  Court  of  justice. 

By  the  Conveyancing  Act  of  1881  (J),  where  land  is  Enlargement 
lield  for  an   unexpired   residue  of  not  less  than  two^itoffe  "° 
hundred  years  of  a  tenn,  which  was  originally   of  not  *^°*P^®' 
less  than  three  hundred  years,  without  any  trust  or 
right  of  redemption  in  favour  of  the  freeholder  or 
reversioner,  and  without  any  rent,  or  with  a  rent  which 
is  of  no  money  value  or  has  been  released  or  has  ceased 
to  be  payable,  then  the  term  may  be  enlarged  into  a  fee 

(a)  It  has  been  decided  that    a  dant  term  within  this  Act.     Shaw 

term  of  years  assigned  to  a  trustee  v.  Johnson^  1  Dr.  k  Sm.  412. 
in  trust  for  securing  a  mortgage         Q»  Stat.   44    A   45    Vict.    c.  41, 

debt,  and  subject  thereto  to  attend  s.  65. 
the   inheritance,  is    not    an  atten- 

W.R.P.  K  K 
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Bimple  by  a  declaration  to  that  effect,  made  by  deed  by 
any  of  the  following  persons  (namel}') :  (1)  Any  person 
beneficially  entitled  in  right  of  the  term,  whether 
subject  to  any  incnmbrance  or  not,  to  possession  of  any 
land  comprised  in  the  term  {c) ;  (2)  any  person  l)eing 
in  receipt  of  income  as  trustee,  in  right  of  the  term,  or 
having  the  term  vested  in  him  in  trust  for  sale,  whether 
subject  to  any  incnmbrance  or  not ;  (3)  any  person  in 
whom,  as  personal  representative  of  any  deceased 
person,  the  term  is  vested,  whether  subject  to  any  in- 
cumbrance or  not.  The  fee  simple  so  acquired  is  in 
general  subject  to  the  same  trusts,  executory  limita- 
tions over,  rights  and  equities  as  the  term  ;  and  in- 
cludes the  fee  simple  of  all  mines  and  minerals  not 
severed  in  right  or  in  fact  at  the  time  of  the  enlarge- 
ment. Such  a  term  as  aforesaid  may  be  so  enlarged, 
although  it  have  not  the  freehold  as  the  immediate 
reversion  thereon :  but  not  if  liable  to  be  determined 
by  re-entry  for  condition  broken,  or  created  by  sub- 
demise  out  of  a  term  incapable  of  enlargement  to  fee- 
simple  (d). 

(d)  In    the   case    of    a    married      entitled  for  her  separate  use. 
woman,   the   concurrence    of    her         (d)  Stat.  46    &  46    Viot.    c.  S9, 
husband  is  required,  unless  she  be     s.  U. 


CHAPTER  11. 


OF  A  MORTCJAGE  OF  LAND. 


We  have  Been  (a)  that  a  mortgage  forms  part  of  the 
personal  estate  of  the  mortgagee.  We  will  now  consider 
the  nature  of  the  interests  in  land,  which  are  created 
by  a  mortgage.  At  the  present  day  what  is  generally 
understood  by  the  term  mortgage  is  a  conveyance  of 
land  or  other  property  as  security  for  the  payment  of 
money.  Mortgages  are  most  frequently  made  to  secure 
the  repayment  of  money  borrowed  by  the  owner  of  the 
property  mortgaged ;  in  which  case  he  incurs  a  debt, 
or  personal  obligation  to  repay  out  of  whatever  means 
he  may  possess  (&) :  unless,  indeed,  it  should  have  been 
agreed  that  he  should  not  be  under  any  personal 
liability  of  repayment  (<?).  Such  mortgages,  however, 
usually  include  an  express  covenant  for  repayment. 
But  in  so  far  as  a  mortgage  is  a  transfer  of  property,  its 
object  is  to  confer  on  the  mortgagee  a  proprietary  right, 
by  exercising  which  he  will  be  enabled  to  raise  the 
money  payable  to  him ;  so  that  he  shall  have  the  means 
of  securing  himself  from  loss  in  the  event  of  his  debtor 
being  personally  unable  to  pay,  or  of  attaining  the 
desired  end,  where  there  is  no  personal  liability  to  pay- 
ment. But  though  the  object  of  a  mortgage  of  land 
is  nothing  more  than  to  pledge  the  land  as  security  for 
a  money  payment,  the  form,  which  this  transaction  has 
usually  assumed  in  modern  English  law,  is  such  that 


(a)  ^n^,  p..  460.  (c)  Mathew  v.    Blaekmore^  1  H. 

{b)  Bac.     Abr.     Mortgage     (D) ;      k  X.  762. 
Yat€t  T.  A»Um,  4  Q.  B.  182. 

K  K   2 
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the  interests  of  the  parties  are  of  a  very  complicated 
nature.  For,  as  we  shall  see,  a  mortgagee  of  land 
occupies  one  position  at  law^  and  another  in  equity. 

Origin  of  term  The  origin  of  the  term  mortgage  appears  in 
Glanville  ((2),  in  whose  time  either  land  or  goods 
might  be  pledged  as  security  for  a  debt.  A  pledge  of 
land  was  effected  by  a  conveyance  thereof  to  the 
creditor  to  hold  until  the  debt  was  paid,  with  an 
agreement  either  that  the  creditor  should  apply  the 

/  rents  and  profits  in  reduction  of  the  debt,  or  that  he 

should  receive  them  without  any  liability  to  account. 
In  the  latter  case  the  transaction  was  called  mortuum 
vadium  (which  in  French  is  mort  gage^  whence  mort- 
~  gage) ;  because,  although  the  debtor  might  redeem  the 
land  on  payment  of  the  principal  sum,  in  the  meantime 
it  was  dead  or  unprofitable  to  him.  The  object  of  the 
mortuum  vadium,  was  to  give  the  creditor  the  profits 
of  the  land  in  lieu  of  interest ;  the  taking  of  which, 
under  the  name  of  usury,  was  anciently  regarded  as  an 
unchristian  abomination  {e).  But  these  ancient  methods 
of  pledging  land  seem  to  have  fallen  out  of  use  at  an 
early  date,  and  to  have  been  succeeded  by  a  more 
stringent  contract,  under  which  the  land  was  given  in 
pledge  until  a  certain  day  fixed  for  payment,  with  a 
stipulation  that  on  failure  to  pay  at  the  appointed  time 
the  land  should  remain  to  the  creditor  in  fee  {f).  Thus 
Littleton  (^)  describes  a  mortgage  as  a  feoffment  upon 


(d)  Glanv.  lib.  x.  c.  6—8. 

(e)  See  Plowden  on  Usury, 
Part  L  Interest  was  first  allowed 
by  law  bv  stat.  87  Hen.  VIII. 
c.  9,  by  w^icb  also  interest  above 
ten  per  cent,  was  forbidden.  By 
sut.  13  Anne,  c.  15  (12  Anne, 
St.  2.  c.  16,  in  Ruffbead),  the  le^al 
rate  of  interest  was  reduced  to  nVe 
per  cent.,  which  remained  the 
highest  rate  of  interest  that  could 
be  lawfully  taken  upon  the  mort- 
gage of  any  lands,   tenements  or 


hereditaments,  or  any  estate  or 
interest  therein,  until  all  the  laws 
asainst  usury  were  repealed  in 
1854.  Any  'rate  of  interest  to 
which  the  parties  may  agree  may 
now  be  taken  on  a  roortgare  o'f 
lands.  See  stats.  5  A  6  Will.  IV. 
c.  41;  2  A  8  Vict.  c.  37;  18  ft  14 
Vict.  c.  66;  17  &  18  Vict.  c.  90. 

C/')See  Glan.  x.  6.  7;  Bract. 
268  b;  Madox,  Form.  Angl.  Nos. 
560—662,  569,  579,  689. 

(g)  Sects.  832  et  uq. 
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condition  that  if  the  feoffor  pay  to  the  feoffee  on  a 
certain  day  a  certain  sum  of  money  then  the  feoffor 
may  re-enter.  And  he  says  that  this  is  called  a  niort- 
gage  because,  if  the  feoffor  do  not  pay,  then  the  land 
pledged  is  taken  from  him  for  ever  and  so  dead  to 
him.  We  have  seen  however  that  the  term  mart 
gage  had  been  used  earlier  in  a  different  sense.  Still 
Littleton's  derivation  may  help  the  reader  to  remember 
the  nature  of  the  transaction  now  called  a  mortgage  at 
law.  For  what  is  now  called  a  mortgage  of  land  is  the 
conveyance  thereof  from  one  to  another  for  an  estate  in 
fee,  or  other  estate,  which  is  to  be  determined  or  re- 
conveyed  on  condition  of  the  payment  of  money  by  the 
former  on  a  certain  da3\     And  at  law.  if  the  condition  Construction 

-     ,  of  a  mortgage 

be  broken  by  non-payment  of  the  money  at  the  ap-  at  law. 
pointed  tiiue,  the  estate  of  the  person,  to  whom  the 
land  was  so  conveyed,  becomes  absolute,  or  discharged 
from  the  condition.  So  that,  at  law,  he  will  be  entitled 
to  hold  the  land,  as  his  own,  for  all  the  estate  limited 
to  him.  For  in  the  Courts  of  Law  the  parties  were  h«ld 
to  the  terms  of  their  bargain,  by  which  the  land  was  to 
be  redeemed  on  a  certain  day,  or  if  not,  to  be  forfeited 
by  the  debtor  (A). 


mortgagors  in 
*  equity. 


Tiiis  strict   construction  of  a  mortgage  appears  to  Relief  given  to 
have  prevailed   for  a  long  time.      But  at   length 
mortgagor,  who  had  failed  to  pay  on  the  appointed  day, 
obtained  relief  in  the  Court  of  Chancery  against  the 
forfeiture,  which  he  had  so  incurred.     It  is  not  very 
clear  when  (t)  or  on  what  ground  {Jc)  this  equitable 


(A)  Bac.  Abr.  Mortgage  (D); 
Y.  B.  22  Hen.  VI.  67,  pi.  7;  7 
Edw.  IV.  8,  4,  pi.  7,  10  ;  Bro. 
Abr.  Condicions,  203 ;  Litt.  as. 
832,  887. 

(t)  Suits  for  redeeming  mort- 
gages appear  to  have  been  Drought 
m  Queen  Elizal>eth*»  reign ;  1 
Cal.  cxlv.  6y,  71,  77,  7»,   106,  111, 


125,  &c.;  2  Cal.  5,  14,  16,  27,  88, 
85,  Ac.  ;  and  see  Langford  ▼. 
Barnard  (87  Eliz.)  and  Bamahv 
▼.  Greene  (9  Jac.  I.)  in  Tothilf, 
tit.  Mortgage. 

{k)  It  would  appear  from  what 
is  said  by  Sir  G.  Garj  (Master  in 
Chancery,  1599—1612)  that  relief 
was  first  given  in  cases  of  failure 
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jarisdictioQ  was  first  exercised.  But  in  the  reign  of 
Charles  I.  it  was  established  as  equity  (I)  that  a  mort- 
gagor should  be  allowed  to  redeem  his  estate  after  the 
legal  day  of  payment  had  gone  by ;  and  the  Court  of 
Chancery,  on  application  by  the  mortgagor  after  the 
time  fixed  for  redemption  had  elapsed,  would  decree 
that  the  mortgagee  should,  on  repayment  of  all 
that  was  due  to  him,  reconvey  the  estate  to  the 
mortgagor  (m). 

PriDcipieaof       Tlie  main  principles  of  equity  in   respect  of  the 
fngmor^ages.  redemption  of  mortgages  were  settled  in  the  reign  of 
Charles  II.;  aboat  the  time  when  modern  equity  began 
to  take  shape  as  a  system  of  rules  resting  upon  prin- 
ciples evolved  from  precedent  (n).     The  first  principle 
Equity  of        established  was  that  of  the  mortgagor's  equity  of  re- 

redemption.  .  ^>  o.  ±       j     j 

demptioii;  that  is,  that  the  mortgagor,  or  any  one 
standing  in  his  place,  shall  be  admitted  in  equity  to 
redeem  a  mortgage  after  the  day  fixed  by  the  contract 
for  redemption  is  gone  by,  and, the  estate  has  become 
forfeited  at  law  ((?).  It  was  further  laid  down  as  a 
general  rule,  subject  to  very  few  exceptions,  that 
wherever  a  conveyance  of  an  estate  is  originally  in- 
tended as  a  security  for  money,  whether  this  intention 
appear  from  the  deed  itself  or  by  any  other  instrument 
or  even  by  parol  evidence  (/>),  it  is  always  considered 
in  equity  as  a  mortgage  and  redeemable ;  even  though 
there  is  an  express  agreement  of  the  parties  that  it 
shall  not  be  redeemable,  or  that  the  right  of  redemption 
shall  be  confined  to  a  particular  time,  or  to  a  particular 

to  pay  at  the  appointed  time  by  18  ;   WeldonY.  JiaUiaofif  ib.  91. 

a<v»(/«n^,  or  of  some  trifling  default,  {u)  AnU,^.  157. 

and  was    afterwards  extended  to  (o)  Bee  Tarn  y.  Turner,  39  Ch. 

all  cases  of  forfeiture  of  mortgaged  D.  456. 

land  by  failure  to  pay  money  when  {p)  Prec.   Ch.   526 ;   England  r. 

due;  see  Gary,  1.  Coaringtan,  1  Eden,    1G9;    Vemcm 

(I)  Ante,  p.  158.  v.  Bethell,  2  Eden,    110;   1   Coote 

(m)  How  V.  Viguru^  1  Ch.  Rep.  on  Mortgage,  ch.  Hi.  sect.  8. 
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deecription  of  persons  (y).  In  other  words,  it  was 
established  that  no  agreement  of  the  parties  to  a 
mortgage,  that  the  mortgage  should  not  be  redeemable 
according  to  the  roles  of  equity,  should  have  any  effect 
in  equity  (r).  This  principle  is  shortly  summed  up  in 
the  phrase  '^  once  a  mortgage,  always  a  mortgage  "  («). 
Furthermore,  it  was  held  that,  in  equity,  the  right  of 
the  mortgagee  was  to  the  money  secured,  and  he  held 
the  land  only  as  security  for  his  money ;  so  that  in 
equity  he  had  a  mere  charge  for  the  amount  due  to  him, 
even  though  he  were  absolute  tenant  in  feeat  law.  It 
was  therefore  decided  that  the  benefit  of  a  mortgage 
should  go,  along  with  the  rest  of  the  mortgagee's 
personal  estate,  to  his  executor  or  administrator,  not 
his  heir  if).  And  althoagh  at  law  the  estate  of  a 
mortgagee  in  fee  would  go  to  his  heir  or  devisee,  yet  in 
equity  the  heir  or  devisee  was  held  a  mere  trustee 
thereof  for  the  executor  or  administrator  (t^).  Con- 
versely, in  equity  the  mortgagor  was  regarded  as  the 
owner  of  the  mortgaged  land,  subject  only  to  the  mort- 
gagee's charge;  and  the  mortgagor's  eqnity  of  re- 
demption was  treated  as  an  equitable  estate  in  the 
land,  of  the  same  nature  as  other  equitable  estates  (a;). 


These  principles  of  equity  became  so  well  settled  and  Form  of 
understood  that  no  substantial  change  was  made  in  the  Siuaf *^*!  "^'^ 
usual  form  of  a  mortgage.     And   at  the  present  day, 


ya)  Go.  Litt  205  a,  Dot«  (1); 
1  Goot«  on  Mortgage,  ch.  iii. 
Hect.  2. 

(r)  Priu  T.  Psrris^  2  Freem. 
25S;  8<Ut  T.  Marquia  of  North- 
ampton,  1892,  A.  C.  1.  Upon 
this  principle  it  was  held  that  any 
attempt  to  fetter  the  equity  of 
redemption  with  any  other  con- 
dition than  the  payment  of  prin- 
cipal, interest  ana  costs  should  be 
void;  Jennings  ▼.  Ward,  2  Vern. 
520  ;  James  t.  £err,  40  Ch.  D. 
449,  459;  Field  v.  Hopkins,  44 
Ch.   D.   524;  Re  WaHi*,  Ex  parte 


Liekorish,  25  Q.  B.  D.  176.  As 
to  the  sums  which  the  mortgagee 
may  be  allowed  to  charge  for  The 
use  of  his  money  since  the  repeal 
of  the  Usury  Laws,  see  JUaintand 
T.  Cpjohn,  41  Ch.  D.  126. 

(8)  Lord  Nottingham,  C,  New- 
court  V.  Bonham,  1  Vern.  7  ; 
Howard  r.  Harris^  ib.  88. 

(0  Thornborough  r.  Baker,  1 
Ch.  Ca.  288  ;  8  Swanst.  628. 

(«)  2  Coote  on  Mortgage,  ch. 
Izxix.  sect.  1. 

(x)  Casbome  y.  Scarf e,  1  Atk. 
608,  605. 
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when  the  rcpajinent  of  a  loan  of  money  is  to  beseeared 
by  a  mortgage  of  land,  the  land  is  granted  to  the 
creditor  in  fee  simple,  with  a  proviso  for  reeooveyanoe 
of  the  land  to  the  debtor  in  fee  on  payment  of  the 
principal  sam  with  interest  at  a  specified  rate  on  a 
certain  day,  usually  six  months  after  the  date  of  the 
mortgage- deed.  By  the  same  deed  the  mortgagor 
generally  enters  into  a  personal  covenant  to  pay  prin- 
cipal and  interest  on  the  day  appointed  for  recon- 
veyance, and  also  to  continue  to  pay  interest  at  the 
came  rate  in  case  of  failure  to  redeem  at  the  appointed 
time.  Until  the  six  months  are  past  the  mortgagor 
has  a  legal  right  to  redeem  the  land  on  the  day  named 
for  repayment.  But  if  he  should  allow  that  day  to 
pass  without  payment  or  tender  of  the  amount  due,  the 
mortgagee's  estate  will  become  absolute  at  law,  and  the 
mortgagor  will  have  no  right  to  the  land  save  his  equity 
of  redemption.  Mortgages,  as  is  well  known,  are  gene- 
rally employed  as  permanent  investments  of  money; 
and  there  is  rarely  any  intention  on  either  side  that  the 
loan  shall  be  repaid  in  six  months.  ^Nevertheless,  so 
well  understood  is  the  construction  placed  on  a  mort- 
gage in  equity,  so  firmly  established  is  the  mortgagor's 
right  to  redeem  after  the  time  fixed  for  payment  is 
gone  by,  that  mortgage  deeds  are  always  drawn  in  the 
form  indicated.  All  that  is  expressed  is  an  immediate 
conveyance  of  the  laud  to  the  mortgagee  and  the 
agreement  for  reconveyance  on  payment  six  months 
after ;  and  the  real  intention  of  the  parties  is  left  to  be 
carried  out  by  the  operation  of  the  rules  of  equity  (y). 

(y)  The  following  daties  are  imposed  by  the  Stamp  Act,  1891,  itat. 
54  &  55  Vict.  c.  89,  replacing  88  A  84  Vict  c.  97,  aa  amended  bj  51 
Vict.  c.  8,  a.  15  and  schedule :  — 

Mortgage,  bond,  debenture,  covenant  (except  a  marketable 
securitj  otherwise  specially  charged  with  duty),  and  warrant 
of  attorney  to  confess  and  enter  up  judgment  : 

(1)    Being    the    only    or    principal    or    primary    security 
(other     than     an     equitable     mortgage)     for     the 
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Let  U8  now  consider  the  intei  ests  of  the  mortgagee  The  estate 
and  mortgagor  in  the  mortgaged  land  daring  the  con-gagee. 
tinuance  of  the  security.  On  execution  of  such  a 
mortgage  deed  as  has  been  described,  the  mortgagee 
acquires  the  fee  simple  and  seisin  of  the  land  at  law  (;?), 
and  an  immediate  right  of  entry  into  actual  pos- 
session (a).     A  mortgagor  remaining  in  possession  is  at 

pavment    or   repajnient    of    monej    not    exceeding  £  s.  d. 

AvVa       ••••        ■••■         ■•••        ••••        m   •    •    %  ■•■•        •• 

Exceeding   \0l.   aud  not  exceeding  25/. 

„             25/.  „  60/. 

„             50/.  „  100/. 

„           100/.  „  160/. 

150/.  „  200/. 

200/.  „  250/. 

„  250/.  ,,  800/. 
„          800/. 

For  eveiT  100/.  and  also  for  anj  fractional  part 
of  lOO/.  of  such  amount        0    2    6 

(2)  Bein^;  a  collateral  or  auxiliary  or  additional  or  sub- 
stituted security  (other  than  an  equitable  mort- 
gage), or  by  way  of  further  assurance  for  the 
above-mentioned  purpose  where  the  principal  or 
primary  security  is  duly  stamped : 
For  evBTj  100/.  and  also  for  any  fractional  part 
of  lOO/.   of  the  amount  secarea        0    0    6 

(8)  Beinff  an  equitable  mortgage: 

For    every     100/.     and    any    fractional    part    of 
100/.  of  the  amount  secured 0    1    0 

(4)  Transfer,    nssignment,    disposition,    or   assignation    of 
any   mortgage,    bond,    aebenture,    covenant  (except 
a  marketable  security),  or  of  any  money  or  stock 
secured    by  any  such    instrument,   or  by  any  war- 
rant of  attorney  to  enter  up  judgment,  or  by  any 
judgment : 
For    every    100/.     and    also    for    any    fractional 
part     of     100/.     of     the     amount     transferred, 
assigned    or    disponed,    exclusive     of     interest 
which  is  not   in    arrear        0    0    6 

r  The  same  duty  as  a 

And  also  where  any  further  money  is  J      principal  security 

added  to  the  money  already  secured  ]      ror  such  further 

I      money. 
(6)  Reconveyance,     release,     discharge,     surrender,     re- 
surrender,    warrant    to    vacate,    or   renunciation    of 
any   such   security  as  aforesaid,  or  of   the   benefit 
thereof,  or  of  the  money  thereby  secured  : 
For    every    100/.    and     also    for    any    fractional 
part  of  100/.   of   the  total  amount  or  value  of 
the  money  at  any  time  secured        0    0    6 

(f)  AfU4,  pp.  192.  198.  GroMsbrook.  2  Q.  B.  895.     If,  how- 

(a)  Doe  d.   Boylanes  ▼.   Light'     ever,  the  mortage  deed   contain 

foot,   8  M.   A  W.   553;   Rogera  v.      an  express  proviso  (formerly  com- 
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law  in  no  better  position  than  a  tenant  by  sufferance  (b). 
The  mortgagee  may  therefore  onst  him  at  his  pleasure, 
either  by  entry,  or,  if  he  will  not  go  out  peaceably,  by 
action.  And  if  the  mortgagee  chooses  so  to  assert  his 
legal  rights,  the  mortgagor  will  have  no  right  to  resist 
him  either  at  law  {c)  or  in  equity  {d)  without  paying 
the  amount  due  on  the  mortgage  {e).  For  the  Courts 
of  Equity  would  never  interfere  to  prevent  a  mortgagee 
from  taking  possession  (/').  But  if  he  do  take  posses- 
sion, he  will  become  liable  in  equity  to  account  very 
strictly,  in  case  of  subsequent  redemption,  for  the  rents 
and  profits  and  for  his  management  of  the  land  (ff) ; 
so  strictly,  indeed,  that  in  practice  a  mortgagee  avoids 
taking  possession  of  the  mortgaged  land,  save  as  a  last 
resource.  As  we  have  seen  (A),  at  law  the  estate  of  a 
mortgagee  in  fee  passed  on  his  death  to  his  heir  or 
devisee ;  though  in  equity  the  heir  or  devisee  was  a 
mere  trustee  for  the  mortgagee's  executor  or  adminis- 
trator, who  became  entitled  to  the  monev  secured.  But 
by  the  Conveyancing  Act  of  1881  (i),  on  the  death  after 
that  year  of  a  sole  mortgagee  of  any  freehold  estate  of 
inheritance,  his  estate,  notwithstanding  any  testamentary 
disposition,  devolves  like  a  chattel  real  upon  his  personal 
representatives.     So  that  all  the  rights  and  obligations. 


moD,  but  novr  unusual),  that  the 
mortgagor  shall  remain  in  posses- 
sion until  the  day  fixed  for  pay- 
ment, this  will  operate  as  a  demise 
by  the  mortgagee  to  the  mortgagor 
for  the  term  indicated,  and  the 
latter  will  have  a  legal  right  to 
possession  until  the  term  has  ex- 
pired; see  Davidson,  Prec.  Con  v. 
Vol.  II.  Part  II.  pp.  4.1—45,  4th 
I'd.;  1  Smith  L.  C.  653  et  se^., 
nth  ed. 

(b)  Notes  to  Keeoh  v.  //aW,  1 
Smith  L.  C.  565— 6C8.  9th  ed.; 
ante^  p.  462. 

(c)  Do€  d.  Boby  t.  Maisey,  8 
B.  k  C.  Tr.Y. 

(d)  «  Q.  B.  1).  3:)J*. 

(«)   Bv   >l«t.   r   Geo.    II.    c.    2<>, 


8.  1,  provision  was  made  for 
staying  the  proceedings  in  any 
action  of  ejectment  brought  by  a 
mortgagee,  on  payment  by  the 
mortgairor,  being  the  defen<fant  in 
the  action,  of  all  principal,  interest, 
and  costs;  Dot  d.  Rurtt  y.  €1%/- 
ton,  4  A.  &  E.  814.  See  also  sUt. 
15  k  16  Vict.  c.  76,  ss.  219,  220, 
repealed  (saving  the  jurisdiction 
thereby  conferred)  by  46  k  47 
Vict.  c.  49. 

(/)  2  Mer.  869;  6  Pri.  608. 

(g)  2  SetoD  on  Decrees,  1076, 
4th  ed. 

(A)  Ante,  p.  503. 

(•)  Stat.  44  k  45  Vict.  c.  41, 
.s.  80;  ante,  pp.  219,  288. 
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legal  as  well  as  equitable,  of  a  sole  mortgagee  of  free- 
holds now  pass  on  his  death  to  his  executor  or 
administrator. 

We  have  seen  that,  durins:  the  continuance  of  the  Th«/*^tato 
security,  the  mortgagor  s  equity  of  redemption  is  iri  gagor. 
equity  an  estate  in  the  mortgaged  land  {k).  A  mort- 
gagor's estate  has  generally  the  same  incidents  as  any 
other  equitable  estate :  but  being  subject  to  th^  mort- 
gagee's charge  it  is  of  course  not  so  beneficial  as  the 
estate  of  one,  for  whom  land  is  held  on  a  simple  trust  {[). 
Thus  we  have  seen  that  a  mortgagor's  possession  is  not 
protected,  even  in  equity,  against  the  will  of  the  mort- 
gagee (m).  But  if  the  mortgagor  be  allowed  to  remain 
in  possession,  he  may  take  the  profits  for  his  own  use 
without  liability  to  account  for  them  to  the  mort- 
gagee (n).  So  he  retains  generally  the  right  of  free 
enjoyment  incident  to  his  equitable  ownership  {o): 
nor  will  he  be  restrained  from  waste  (/>),  at  the  mort- 
gagee's instance,  unless  the  latter  show  that  the  acts 
contemplated  would  impair  the  value  of  the  security 
oflEered  to  him  (j'),  or  amount  to  wanton  destruction  (r). 
An  equity  of  redemption  is  alienable  at  the  mortgagor's 
pleasure  or  for  his  debts  in  the  same  A^ay  as  any  other 
equitable  estate,  which  is  not  a  simple  trust  estate  («). 
And  the  estate  of  a  mortgagor  in  fee  is  real  estate  in 
equity  and  will  pass  as  such  to  a  devisee  under  iiis 
will  (^,  or  will  descend  to  his  heir,  if  he  should  die 
intestate.  Formerly,  on  the  death  of  a  mortgagor  of 
Lmd,  the  mortgage  debt  was  primarily  payable,  like 
all  other  debts,  out  of  his  personal  estate ;    so  that  his 

h)  Ante,  p.  608.  (q)  King  v.  Smith,  2  Hare,  239, 

il)  Ante,  p.  170.  244. 

{^m)  Ante,  p.  606.  (r)  Goodman  r.    Kiue,   8  Bear. 

(n)  2    Coote  on   Mortgage,  ch.      879. 

1x1.  sect.  2;  2  Seton  on  iJecrees,  («r)  Ante,    pp.     170— 17S,     264— 

livrs,  4th  ed.  267;  Lewin    on     Trusts,   707,    HOO 

(0)  Ante,  p.  175.  et  »eq.,  8 IK,  827—829,  8th  ed. 

.  />)  Ante,  p.  10l».  (0  8  Atk.  S05. 
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heir  or  devisee  was  entitled,  as  a  rale,  to  have  the  land 
exonerated  from  the  mortgage  at  the  expense  of  the 
mortgagor's  general  personal  estate  (u).  But  this  rale 
was  reversed  by  an  Act  of  1854,  commonly  called  Locke 
King's  Act,  and  the  Acts  amending  it  (x).  And  now, 
nnder  these  Acts,  a  mortgagor's  heir  or  devisee  sncceed- 
ing  to  his  estate  in  the  mortgaged  land  is  not  entitled 
to  have  the  mortgage^  debt  discharged  out  of  the  mort- 
gagor's personal  or  other  real  estate ;  but  the  land  so 
charged,  as  between  the  different  persons  claiming 
under  the  deceased  person,  is  primarily  liable  to  the 
payment  of  all  mortgage  debts  with  which  the  same  is 
charged :  unless  the  mortgagor  shall  by  will,  deed  or 
other  document  have  signified  a  contrary  or  other 
intention  (y).  So  that  now,  as  a  rule,  a  mortgagor's 
heir  or  devisee  must  take  the  land  subject  to  the  mort- 
gage (3).  The  rule  established  by  these  Acts  does  not 
affect  the  right  of  the  mortgagee  to  obtain  full  pay- 
ment of  the  mortgage  debt  out  of  the  personal  estate  of 
the  mortgagor  or  otherwise  (a). 


Mortgagor's 

f>ower  of 
easing. 


As  the  mortgagor's  equity  of  redemption  is  an  estate 


(u)  2  Jarm.  Wills,  681  €t  seq,^ 
4th  ed.  ;  Williams  on  Real  Assets, 
27. 

(X)  Stats,  n  ft  18  Vict.  c.  118; 
80  &  31  Vict.  c.  69;  40  ft  41 
Vict.  c.  84. 

(y)  Stat.  17  ft  18  Vict.  c.  118. 
And  a  general  direction,  that  the 
debts  or  all  the  debts  of  a  testator 
shall  be  paid  out  of  his  personal 
estate,  is  not  to  be  deemed  to  be  a 
declaration  of  an  intention  con- 
trary to  or  other  than  the  rule 
estat>lished  by  Locke  King's  Act, 
unless  such  contrary  or  other  in- 
tention be  further  declared  by 
words  expressly  or  by  necessary 
implication  referring  to  all  or  some 
of  the  testator's  dents  charged  by 
way  of  mortgage  on  any  part  of 
his  real  estate;  stat.  80  ft  81 
Vict.     c.     69,    s.   1.    Nor  is  such 


contrary  intention  to  be  deemed 
to  be  signified  by  a  charse  of  or 
direction  for  payment  of  debts 
upon  or  out  of  residuary  real  and 
personal  or  residuary  real  estate; 
sUt  40  ft  41  Vict.  c.  34:  see  iiSe 
FUek,Vl  Ch.  D.  677. 

(«)  By  Stat.  40  ft  41  Vict  c.  S4. 
the  rule  of  Locke  King*s  Act  is 
extended  to  the  case  of  a  mortgage 
or  any  other  equitable  charse  (in- 
cluding any  lien  for  unpaid  pur- 
chase-money) on  any  land  or  other 
hereditaments,  of  whatever  tennrp, 
belonging  to  a  testator  or  an  in- 
testate; unless,  in  the  case  of  a 
Ustatw^  he  shall  within  the  mean- 
ing of  the  Acts  bare  signified  a 
contrary  intention.  See  H*  Ooek- 
crofU  24  Ch.  D.  94,  100;  R^ 
£erahaw,  87  Ch.  D.  674. 

(a)  Stat.  17  ft  18  Vict.  c.  IIS. 
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in  the  contemplatioa  of  equity  only,  it  does  not  enable 
biin  to  create  any  legal  estate  or  interest  in  the  mort- 
f^aged  land ;  not  even  a  lease  for  any  term  however 
short  (5).  In  some  oases,  however,  there  was  inserted 
in  the  mortgage  deed,  by  agreement  between  the 
parties,  a  power  for  the  mortgagor  to  grant  leases ;  and 
such  a  power  operated  under  the  Statute  of  Uses  in  the 
same  manner  as  a  power  of  leasing  given  to  fl  tenant 
for  life  by  a  settlement  (c).  But  under  the  Convey- 
ancing Act  of  1881,  if  the  mortgage  be  made  after  the 
year  1881,  the  mortgagor  while  in  possession  has  power 
by  virtue  of  that  Act  to  make  an  agricultural  or 
occupation  lease  for  any  term  not  exceeding  twenty- 
one  years,  or  a  bnilding  lease  for  any  term  not  exceed- 
ing ninety-nine  years  upon  the  conditions  defined  in 
the  Act  {d).  And  any  such  lease  made  in  compliance 
with  these  conditions  will  be  valid  as  against  the  mort- 
gagee {e).  When  a  mortgagor  exercises  this  statutory 
power  of  leasing,  tlie  lessee  obtains  a  term  in  the  land 
valid  at  law  in  the  same  manner  as  the  lessee  of  an 
equitable  tenant  for  life  obtains  a  legal  term  on  an 
exercise  of  the  power  of  leasing  given  by  the  Settled 
Land  Act,  1882  {/),  But  this  statutory  right  of  the 
mortgagor  may  be  excluded  or  restricted  by  agreement 
between  the  parties  expressed  in  the  mortgage  deed  or 
otherwise  in  writing  {g) ;  and  in  practice  a  stipulation 


{h)  Do€  d.  Lord  Downs  v. 
T/iompton,  9  Q.  B.  1087;  Zowt 
V.  Telford,  1  A  pp.  Gas.  414.  A 
leasie  made  by  a  mortgagor,  other- 
wise than  under  an  express  or  a 
statutory  power,  is  void  as  against 
the  mortgagee;  and  as  against 
the  mortgagor  himself,  his  suc- 
cessors in  estate  and  the  lessee,  it 
can  only  take  effect  legally  by 
estoppel.  See  an^«,  p.  468;  Kfech 
T.  H<aiy  1  Doug.  21;  1  Smith 
L.  C.  646,  9th  ed. ;  Alchorne  v. 
Gomnu,  2  Bing.  64;  Webb  t. 
Austin,  7  Man.  &  Gr.  701  ;  (Mh- 
hertson  v.  Irving,  6  H.  A  N.  186. 


But  a  lessee  from  the  mortgagor 
may  redeem  the  mortgage,  ana  so 
prerent  his  ejectment  by  the 
mortgagee ;  Tarn  y.  Turner,  89 
Oh.  D.  456. 

(c)  Ante,  p.  860;  Davidson, 
Free.  Conv.  Vol.  II.  Pt.  II.  882, 
836,  n . ,  4th  ed. 

{d)  Stat.  44  &  46  Vict.  c.  41, 
s.  18. 

{e)  Metropolitan,  dbc.  Building 
Society  r.  Smith,  22  Q.  B.  D.  70. 

(/)  AnU,  p.  872. 

Ig)  Stat.  44  &  46  Vict.  c.  41, 
s.  18,  sub-s.  18. 
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18  very  often  made  that  a  mortgagor  shall  not  exercise 
his  statutory  power  of  leasing,  or  that  he  shall  not 
exercise  it  without  the  consent  of  the  mortgagee.  It 
is  important  for  a  mortgagee  clearly  to  negative  the 
mortgagor's  right  to  lease,  should  he  wish  to  do  so ; 
for  a  contract  to  make  or  at'cept  a  lease  under  the 
statute  may  be  enforced  by  or  against  every  person  on 
whom  the  lease  would,  if  granted,  be  bindiug  (A). 
And  the  provisions  of  the  Act  are  to  be  construed  to 
apply,  as  far  as  circumstances  admit,  to  any  letting,  and 
to  any  agreement,  whether  in  writing  or  not,  for  leasing 
or  letting  (i).  Bat,  if  desired,  express  powers  of 
leasing  may  still  bo  given  by  the  mortgage  deed  as 
before;  and  what  is  more,  the  mortgagor's  statutory 
powers  of  leasing  may  be  enlarged  by  the  mortgage 
deed  to  any  extent  agreed  on  {k).  A  mortgagor's 
statutory  powers  of  leasing  may  be  applied  to  mort- 
gages made  before  the  year  1882,  by  agreement  in 
writing  between  mortgagor  and  mortgagee  made  after 
1881 :  but  so  nevertheless  that  any  such  agreement 
shall  not  prejudicially  affect  any  right  or  interest  of  any 
mortgagee  not  joining  in  or  adopting  the  agreement  (Z). 

Actions  by  A  further  conseouence  of  the  transfer  of  the  legal 

inortgftgor.  *  J  .  * 

estate  to  the  mortgagee  upon-^e  occasion  of  a  mortgage 
was  that  the  mortgagor  was  unable  to  bring  in  his  own 
name  any  action  at  law  to  recover  possession  of  the 
land  (m).  But  by  the  JWicature  Act  of  1873  (n),  a 
mortgagor  entitled  for  tl)e  time  being  to  the  possession 
or  receipt  of  the  rents  and  pi*ofits  of  any  land,  as  to 
which  no  notice  of  his  intention  to  take  possession,  or 
to  enter  into  the  receipt  of  the  rents  and  profits  thereof, 
shall  have  been  given  by  the  mortgagee,  may  sue  for 

(h)  Sect.  18,  Bub-8.  18.  <m)  Do€  d.  MaarrioU  r.  Bdwardt, 

li)  Sect.  18,  sub-8.  17.  6  B.  A  Ad.  1065. 

\k)  Sect.  18,  BQb-s.  14.  («)  Stat.   86  k  87  Tict.    c.  66, 

(1)  Sect.  18,  Bab-8.  16.  s.  25,  Bub-s.  5. 
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Bach  poseession,  or  for  the  recovery  of  such  rents  and 
profits  or  to  prevent  or  recover  damages  in  respect  of 
any  trespass  or  other  wrong  relative  thereto  in  his  own 
name  only,  unless  the  cause  of  action  arises  upon  a 
lease  or  other  contract  made  by  him  jointly  with  any 
other  person. 

Let  us  now  consider  what  remedies  the  mortgagee  Mortgagee's 
has  for  obtaining  the  repayment  of  his  loan.  And  first,  ^^^^  *^*' 
at  any  time  after  the  day  fixed  for  repayment  in  the 
deed,  he  may  call  in  his  money,  and  in  the  event  of 
non-payment  may  sue  the  mortgagor  personally  on  the 
covenant  contained  in  the  mortgage  deed.  Secondly, 
he  may  foreclose  the  mortgage.  For  although  the  Foreclosure. 
Courts  of  Equity  allowed  the  mortgagor  an  equity  of 
redemption  after  the  day  fixed  for  payment,  they 
would  not  permit  him  to  continue  to  hold  the  mort- 
gaged land  for  an  indefinite  time  after  the  mortgagee 
had  applied  to  them  to  enforce  repayment  {p).  To 
obtain  foreclosure,  it  will  be  necessary  for  the  mort- 
gagee to  take  proceedings  ( jt?)  against  the  mortgagor  in 
the  Chancery  Division  of  the  High  Court  (j),  claim- 
ing that  an  account  may  be  taken  of  the  principal 
and  interest  due  to  him,  and  that  the  mortgagor  may 
be  directed  to  pay  the  same,  with  costs,  by  a  day  to  be 
appointed  by  the  Court,  and  that  in  default  thereof  he 
may  be  foreclosed  his  equity  of  redemption  (r).  A  day 
is  then  fixed  by  the  Court  for  payment ;  which  day, 
however,  may,  on  the  application  of  the  mortgagor, 
good  reason  being  shown  («),  be  postponed  for  a  time. 

(o)  2   Coote   on  Mortgage,   Ch.  or  eDforcemeot  of  any  mortgage, 

Ixzriii.  charge  or  lien  for  not  more  than 

(^)  Formerljr  by  suit  or  action,  5002. ;  stat.   51  h  52   Vict.  c.  48, 

now    bv     onginating    summons ;  s.  67. 

Rules  of  the  Supreme  Court,  Dec.  (r)  2  Seton  on    Decrees,    1086, 

1885,  No.  21  (Order  LV.  r.  5  a);  4th  ed. 

W.  N.  2  Jan.  1886.  («)  Nanny  r.  Edwardt^  4  Rush. 

(^)  The  County  Courts  bave  the  124 ;  Eyre    t.    Bcnuon,    2    Beav. 

jurisdiction  of  the  High  Court  as  478. 
to  the  foreolosnre  or   redemption 
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Or,  if  the  mortgagor  should  be  ready  to  make  repaj- 
ment,  before  the  cause  is  brought  to  a  hearing,  he  may 
do  so  at  any  time  previously,  on  making  proper  applica- 
tion to  the  Court,  admitting  the  title  of  the  ujortgagee 
to  the  money  and  interest  {{).  If,  however,  on  the  day 
ultimately  fixed  by  the  Court,  the  money  shoald  not  be 
forthcoming,  an  order  will  be  made  that  the  debtor  do 
thenceforth  stand  absolutely  foreclosed  from  all  equity 
of  redemption  in  the  mortgaged  premises  (u).  Such  an 
order  is  considered  to  vest  in  the  mortgagee  for  the 
first  time  the  full  beneficial  title  to  the  mortgaged 
laud  (x) ;  which  he  will  thereafter  be  entitled  to  keep 
and  deal  with  as  his  own.  The  Conrt  may  now  order  a 
sale  of  the  mortgaged  property  in  foreclosure  proceed- 
ings, instead  of  foreclosure  (y).  Thirdly,  the  mortgagee 
may  take  possession,  as  we  have  seen  (2) ;  though  at 
the  risk  of  incurring  the  equitable  liabilities  of  a  mort- 
gagee in  possession.  A  mortgagee  may  pursue  all  these 
remedies  at  once  {a). 

Fourthly,  a  mortgagee  may  sell  under  bis  power  of 
sale,  if  he  have  one:  For  in  addition  to  the  remedy  by 
foreclosure,  which,  it  will  be  perceived,  iuvolves  the 
necessity  of  an  application  to  the  Couit,  it  has  long 
been  usual  to  provide  a  more  simple  and  less  expensive 
remedy  in  mortgage  transactions ;  this  is  nothing  more 
than  a  power  given  by  the  mortgage  deed  to  the  mort- 
gagee, without  further  authority,  to  sell  the  premises, 
in  case  default  should  be  made  in  payment.  When 
such  a  power  is  exercised,  the  mortgagee,  having  the 


it)  Stat.  7  Geo.  II,  c.  20,  8.  2. 

(u)  2  Seton  on  Decrees,  1089, 
4th  ed.  But  even  a  final  order 
for  foreclosure  is  not  absolutely 
conclusiye,  and  there  are  circum- 
stances under  which  a  mortgagor 
may  be  allowed  to  redeem  after 
such  an  order ;  see  Campbell  v. 
Hotyland,  7  Ch.  D.  166. 

(J)  Heath  V.  Pugh,  6  Q.    B.   D. 


845  ;  7  App.  Cas.  285. 

(V)  Stat.  44  A  45  Vict.  c.  41, 
s.  25 ;  see  Williams's  Convejanc- 
inff  Statutes,  162  et  ttq. 

(z)  ArUSy  p.  506. 

(a)  2  Coote  on  Mortgage,  Ch. 
Ixiii.  sect  3;  Loekhart  ▼.  Hardy^ 
9  Beav.  849  ;  Fhrrer  v.  Laqf, 
Bartland  db  Co.,  31  Ch.  D.  42. 
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whole  estate  in  fee  simple  at  law,  is  of  eouree  able  to 
convey  the  same  estate  to  the  purchaser,  and,  as  this 
remedy  wonld  be  ineffectual,  if  the  concnrrence  of  theThemort- 
mortgagor  were  necessary,  it  was  decided  that  his  fuSence  ^°' 
concurrence  cannot  be  required  by  the  purchaser  (5).  reqaired^ 
The  mortgagee,  therefore,  is  at  any  time  able  to  sell ; 
but,  having  sold,  he  has  no  further  right  to  the  money 
produced  by  the  sale  than  he  had  to  the  lands  before 
they  were  sold.  He  is  at  liberty  to  retain  to  himself 
his  principal,  interest  and  costs ;  and,  having  done  this, 
the  surplus,  if  any,  iniSst  be  paid  over  to  the  mortgagor. 
By  the  Act  commonly  called  "Lord  Cranworth's sutntory 
Act "  {bb),  a  power  of  sale  was  rendered  incident  to  sale, 
every  mortgage  or  charge  made  by  deed  executed  after 
the  passing  of  the  Act  on  any  hereditaments  of  any 
tenure,  unless  a  contrary  intention  were  declared  by 
the  deed.  But  it  was  nevertheless  usual  to  insert  an 
express  power  of  sale  in  mortgage  deed^,  until  this 
provision  of  Lord  Cranworth's  Act  was  repealed  by 
the  Conveyancing  Act,  1881  {c).  By  the  latter  Act  {co)y 
a  mortgagee  of  any  property,  under  a  mortgage  made 
by  deed  after  the  year  1881,  has  a  power  of  sale,  when 
the  mortgage  money  has  become  due,  to  the  same 
extent  as  if  the  power  had  been  expressly  conferred  by 
the  mortgage  deed.  But  a  mortgagee  shall  not  exercise 
this  statutory  power  of  sale  unless  and  until  (i)  notice 
requiring  payment  of  the  mortgage-money  has  been 
served  on  the  mortgagor  or  one  of  several  mortgagors, 
and  default  has  been  made  in  payment  of  the  mortgage- 
money,  or  of  part  thereof,  for  three  months  after  such 
service ;  or  (ii)  some  interest  under  the  mortgage  is  in 

(b)  Ovrder  r.   Morgan^   18  Yes.  liams's     CoDvejancing    Statutes, 

844:  ClavY    Sharpe,  Sugd.  Vend.  187—140. 

A  Par.    Appendix,    No.  XIII.  p.  {c)  Stat.  44  A   45    Vict.    c.  41, 

1096,  11th  ed.  a.  71 ;     see     WillianiB'H    ConTej- 

(M)  Stat.    28  A  24  Vict.  c.  145  ancing    Statutes,    187—141,    251— 

(passed   28th  Aug.    1860),   part  2;  253. 

see  also  sects.   82,  84.      See  Wil-  {cc)  Sect.  19. 
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arrear  and  anpaid  for  two  months  after  becoming  dne ; 
or  (iii)  there  has  been  a  breach  of  some  provision  con- 
tained in  the  mortgage  deed  or  in  the  Act,  and  on  the 
part  of  the  mortgagor,  or  of  some  person  concurring  in 
making  the  mortgage,  to  be  observed  or  performed, 
other  than  and  besides  a  covenant  for  payment  of  the 
mortgage-money  or  interest  thereon  {d).  Power  is 
expressly  given  by  the  Act  to  a  mortgagee  exercising 
his  statutory  power  of  sale  to  convey  the  property  sold 
by  deed  for  such  estate  and  interest  therein  as  is  the 
subject  of  the  mortgage,  freed  from  all  estates,  interests 
and  rights  to  which  the  mortgage  has  priority  {dd). 
The  proper  application  of  the  purchase-money  by  the 
mortgagee  is  also  provided  for  (e).  Where  a  convey- 
ance is  made  in  professed  exercise  of  the  power  of  sale 
conferred  by  the  Act,  the  title  of  the  purchaser  is  not 
to  be  impeachable  on  the  ground  that  no  case  had  arisen 
to  authorise  the  sale,  or  that  due  notice  was  not  given, 
or  that  the  power  was  otherwise  improperly  or  irregu- 
larly exercised ;  but  any  person  damnified  by  an  un- 
authorized, or  improper,  or  irregular  exercise  of  the 
power,  is  to  have  his  remedy  in  damages  against  the 
person  exercising  the  power  (y ).  All  these  statutory 
provisions  respecting  a  mortgagee's  power  of  sale  may 
be  varied  or  extended  or  entirely  excluded  by  the 
terms  of  the  mortgage  deed  (g).  But  it  is  now  usual  in 
practice  to  rely  upon  the  statutory  power  of  sale  instead 
of  inserting  express  powers  for  the  same  purpose  in 
mortgage  deeds  (A). 


(d)  Stat.  44  A  45  Vict.  c.  41, 
Bs.  20,  24;  see  Williams's  Con- 
veyancing Statutes,  144,  145,  160. 

(dd)  Sect.  21,  sub-sect  1 ;  see 
Williams's  GonTeyancing  Statutes, 
145 — 147.  This  does  not  enable 
an  equitable  mortgagee  by  deed 
to  convey  the  legal  estate  ;  Jie 
Bodfion  and  Uowe'tt  Contract,  85 
Ch.  D.  668. 

(«)   Sect.     21,    sub-sect.  8;    see 


Williams's  Conrejancing  Statutes, 
149. 

(/)  Sect.  21,  sub-sect.  2;  see 
Williams's  Conveyancing  Statutes, 
147—149. 

(a\  Sect.  19,  sub-sects.  2,  8. 

(h)  As  to  the  (question  of  the 
expediency  of  reiving  on  statutory 
powers,  see  Williams's  Convev- 
anoing  Statutes,  141—144,  252, 
258. 


OF  A  MORTGAGE  OF  LAND. 


515 


The  same  Conveyancing  Act   contains    provisions  Mortgagee's 
enabling  a  mortgagee  under  a  mortgage  made  by  deed  Spp(Snt 
after  1881,  in  the  absence  of  stipulation  to  the  contrary,  curtimber 
to  appoint  a  receiver  of  the  income  of  mortgaged  pro- f °^  8^*°*^ 

rr  o  -o        r       leases. 

perty,  but  not  before  his  statutory  power  of  sale  shall 
become  exerdseable  (i) ;  also  to  insure  against  fire,  under 
certain  conditions,  and  to  cut  and  sell  timber,  while  in 
possession  (k).  A  mortgagee  in  possession  under  a 
mortgage  made  after  1881  is  also  empowered  by  the 
same  Act,  in  the  absence  of  stipulation  to  the  contrary, 
to  grant  the  same  leases  as  a  mortgagor  in  possession  is 
thereby  empowered  to  grant;  and  leases  so  granted 
will  be  good  against  all  prior  incumbrancers  and  the 
mortgagor  {I).  But,  except  under  the  statutory  or  an 
express  power  of  leasing,  a  mortgagee  of  land  is  unable, 
before  foreclosure,  to  make  a  lease,  which  will  be  un- 
conditionally binding  on  the  mortgagor  {m). 

If  the  mortgagor  wish  to  pay  oflE  the  mortgage  after  Mortgagor's 
the  day  fixed  for  payment  is  past,  he  must,  as  a  rule, 
give  to  the  mortgagee  six  calendar  months'  previous 
notice  in  writing  of  his  intention  to  do  so,  and  must 
punctually  pay  or  tender  the  money  at  the  expiration 
of  the  notice  (n).  For  if  the  money  should  not  be  then 
ready  to  be  paid,  the  mortgagee  will  be  entitled  to 
fresh  notice ;  as  it  is  considered  reasonable  that  he 
should  have  time  afforded  him  to  look  out  for  another 


(t)  Stat.  44  &  45  Vict.  c.  41, 
as.  19,  24.  The  object  of  the 
appointment  of  a  receiver  is  to 
ensure  puymeut  of  the  interest 
out  of  the  income  of  the  mort- 
gaged property,  without  taking 
possession.  The  receiver  is  bound 
to  apply  the  income  (after  keepiuK 
down  outgoings)  in  payment  or 
the  interest,  but  to  pay  the  sur- 
plus to  the  mortgagor. 

(k)  Sects.  19,  23:  see  Williams's 
Conveyancing  Statutes,  187,  189 
—141,  153—160. 

(Q  Sect.     18,    sub-s.     2;    anUt 


p.  509. 

(m)  Bunaerford  v.  Clay,  9  Mod. 
1 ;  FrankltnsH  v.  Ball,  88  Beav. 
500,563;  Davidson,  Prec.  Conv., 
Vol.  II.  Pt.  II.  886,  887,  4th  ed. 

(n)  Shrapnell  v.  Blaks^  2  £q. 
Ca.  Abr.  608,  pi.  84;  Smith  ▼. 
Smith,  1891,  8  Ch.  550.  But 
this  rule  does  not  apply  where  the 
just  inference  from  the  transaction 
IS  that  the  mortgage  is  merely 
temporary,  as  in  the  case  of  a 
mortgage  to  bankers  by  deposit  of 
title  deeds;  MUgeratcTs  Truitse 
T.  Meliersh,  1892,  1  Ch.  885. 
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Re-oonvej- 
ance. 


invefitment.  A  mortgagor  is,  however,  entitled,  if  he 
thiuk  fit,  to  pav  the  mortgagee  six  months'  interest  in 
advance,  in  lien  of  notice  (o).  When  the  mortgagor 
has  duly  paid  or  tendered  the  money  due  from  him, 
either  after  proper  notice  or  with  due  interest  in 
advance  instead,  he  will  be  entitled  to  require  the 
mortgagee  to  execute  at  his  expense  a  reconveyance  of 
the  legal  estate  in  the  mortgaged  land  (p).  And  to 
enforce  this  right,  or  otherwise  duly  to  enforce  his 
equity  of  redemption,  he  may  take  proceedings  {q)  for 
redemption  in  the  Chancery  Division  (r)  against  the 
mortgagee  («).  An  order  for  sale  may  now  be  made  in 
redemption  as  well  as  in  foreclosure  proceedings  (Q. 


Lapse  of 
time  may 
bar  right  to 
redeem. 


A  mortgagor  may,  however,  lose  his  equity  of  re- 
demption by  lapse  of  time.  For  under  the  present 
Statute  of  Limitations  {u),  whenever  a  mortgagee  has 
obtained  possession  of  the  land  comprised  in  his  mort- 
gage, the  mortgagor  cannot  bring  an  action  to  redeem 
the  mortgage  but  within  twelve  {x)  years  next  after  the 
time  when  the  mortgagee  obtained  possession,  or  next 
after  any  written  acknowledgment  of  the  title  of  the 
mortgagor,  or  of  his  right  to  redemption,  shall  have 
been  given  to  him  or  his  agent,  signed  by  the  mort- 
gagee (y).     And  when  the  period  limited  by  the  Act  is 


(o)  Johnson  v.  Evana^  W.  N. 
1889,  p.  95. 

{p)  See  ants,  p.  505,  n.,  as  to 
the  stamp  on  a  reconyejance. 

(q)  Formerly  by  suit  or  action, 
now  by  originating  summons; 
Rules  of  the  Supreme  Court,  Dec. 
1885,  No.  21  (Order  LV.  r.  5  a); 
W.  N.  2Jan.  1886. 

(r)  Or  in  the  Connty  Court,  if 
the  amount  be  not  more  than 
500/. ;  see  anUf  p.  611,  n.  (q). 

(s)  2  Seton  on  Decrees,  1040, 
4th  ed. 

(t)  SUt.  44  &  45  Vict.  c.  41, 
s.  25;  see  Williams's  Con  rev- 
ancing  Statutes,  162  et  seq.  In 
redemption  as  well  as  in  foreclo- 


sure proceedings  a  mortgagee  la 
entitled  to  be  paid  his  costs  and 
expenses;  and  will  not  be  dis- 
allowed his  costs  without  positive 
misconduct  on  his  part^  see  2 
Seton  on  Decrees,  1057  et  9e^,, 
2nd  ed.  ;  ^aUoncU  I¥ovine%al 
Bank  of  England  r  Game»,  81 
Cb.  D.  582. 

(u)  SUt.  87  ft  88  Vict  c.  67, 
s.  7. 

(aj)  Formerly  twenty;  by  stat. 
8  &  4  Will.  ty.  0.  27,  8.  28,  and 
the  prerions  rule  of  equity;  2 
Goote  on  Mortgage,  ch.  Izxir. 
sect.  1. 

(y)  See  JA/de  v.  DaUaway^  % 
Hare,  528;  TVuelock  v.  Hobey,  18 
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determined,  the  mortgagor's  title  to  the  land  is  ex- 
tinguished (2).  So  that  when  a  mortgagee  has  been  in 
possession  for  twelve  years  without  giving  the  required 
acknowledgment,  he  becomes  absolutely  entitled  to  the 
land.  The  time  so  limited  for  the  mortgagor  to  redeem 
is  not  extended  in  the  case  of  his  being  under  any  dis- 
ability, such  as  lunancy  (a).  In  the  same  way  a  mort-  Mortgagee's 
gagee's  rights  may  be  barred  by  lapse  of  time,  if  he  by  lapse  of 
allow  the  mortgagor  to  remain  in  possession  without  *'™®* 
paying  principal  or  interest  and  without  acknowledg- 
ment of  his  title ;  in  which  case  he  will  be  barred  from 
taking  possession  twelve  years  after  his  right  of  entry 
accrued  (i),  and  will  be  barred  from  taking  foreclosure 
proceedings  or  suing  for  the  money  secured  by  a 
mortgage  of  land  twelve  years  after  his  right  of  action 
accrued.  But  if  the  mortgagee  obtain  from  the  mort- 
gagor any  payment  of  principal  or  interest,  or  any 
written  and  signed  acknowledgment  of  his  title  or 
right,  he  will  not  be  barred  from  any  of  his  remedies 
until  twelve  years  after  the  last  of  such  payments  or 
acknowledgments  (c).  And  if  the  mortgagee,  being  out 
of  possession,  take  foreclosure  proceedings  within  dne 
time,  he  will  not  be  barred  from  taking  or  suing  for 
possession,  till  twelve  years  from  the  date  of  the  order 
jfor  final   foreclosure,  which   first   gave  him   the  full 


Sim.  402,  Zvcatv.  Dennison,  18 
Sim.  584;  Stan^ld  v.  Bobson, 
16  Beav.  286. 

(z)  Stats.  8  44  Will.  IV.  c.  27, 
8.  84;  37  A  88  Vict.  c.  67,  s.  9. 

(a)  Kinsman  v.  Rouse,  17  Ch. 
D.  104;  FortUr  v.  PoiUrson^  ih. 
182.  This  is  different  from  the 
rule  of  equity  in  force  before  1888 ; 
see  2  Coote  on  Mortgage,  ch. 
Ixziv.  sect.  1. 

(ft)  AnU,  p.  505. 

\e)  Stats.  8  A  4  Will.  IV.  c.  27, 

BS.    2,  14;  1   Vict.  c.  28,  87  A  88 

Vict.  c.  67,  ss.  8,  9;     \^Hx4in   v. 

FfM,  8  Dro.  A    War.    104,    119; 


Harlock  r.  Ashberry,  19  Ch.  D. 
689 ;  IlugiU  y.  WilHnaon,  88  Ch. 
D.  480.  But  if  the  .mortjgagee,  or 
the  person  standing  in  bis  place, 
should  be  under  anj  of  the  dis- 
abilities mentioned  in  the  Statute 
of  Limitations  when  the  right  to 
sue  for  foreclosure  or  possession 
first  accrued,  it  appears  that  pro- 
ceedings may  be  taken  within 
the  further  time  now  allowed  in 
case  of  disability ;  see  stats.  8  A 
4  Will.  IV.  c.  27,  BS.  16—18;  87 
&  88  Vict.  c.  57,  BS.  8 — 5;  and 
see  next  chapter. 
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beneficial  title  to  the  land  {d).  The  mortgagee's  title 
to  the  land  is  extinguished  when  his  remedies  are 
barred  (e). 

Mortgages  Mortfi^as^es  of  freehold  lands  are  sometimes  made  for 

for  loDg  terms ,  ,  -n  ^  • 

of  years.  long  terms,  such  as  1,000  years.  But  this  is  not 
now  often  the  case,  as  the  fee  simple  is  more 
valuable  and  therefore  preferred  as  a  security.  Mort- 
gages for  long  terms,  when  they  occur,  are  usually 
'  made  by  trustees,  in  whom  the  terms  have  been  vested 
in  trust  to  raise,  by  mortgage,  money  for  the  portions 
of  the  younger  children  of  a  family,  or  other  similar 
purposes.  The  reasons  for  vesting  such  terms  in 
trustees  for  these  purposes  were  explained  in  ^he  last 
chapter  (f). 

Mortgage  of  Copyhold,  as  well  as  freehold,  lands  may  be  the 
subjects  of  mortgage.  The  purchase  of  copyholds,  it 
will  be  remembered,  is  effected  by  a  surrender  of  the 
lands  from  the  vendor  into  the  hands  of  the  lord  of  the 
manor,  to  the  use  of  the  purchaser,  followed  by  the 
admittance  of  the  latter  as  tenant  to  the  lord  (gi).  The 
mortgage  of  copyholds  is  effected  by  surrender,  in  a 
similar  manner,  from  the  mortgagor  to  the  use  of  the 
mortgagee  and  his  heirs,  subject  to  a  condition,  that  on 
payment  by  the  mortgagor  to  the  mortgagee  of  the 
money  lent,  together  with  interest,  on  a  given  day,  the 
surrender  shall  be  void.  If  the  money  should  be  duly 
paid  on  the  day  fixed,  the  surrender  will  be  void  accord- 
ingly, and  the  mortgagor  will  continue  entitled  to  his 
old  estate ;  but  if  the  money  should  not  be  duly  paid  on 
that  day,  the  mortgagee  will  then  aajuire  at  law  an 
absolute  right  to  be  admitted  to  the  customary  estate 

(d)  Heath  v.   Pugh,   6  Q.  B.  D.  s.  84;  87  A  88  Vict.  c.  57,  s.  9. 

845;    7    App.     Cas.     235;      arte,  (/)  Second,  p.  48S. 

p.  512  iff)  Ante,  pp.  447,  449. 

(<?)  Stats.  8  A  4  Will.  IV.  c.  27, 
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which  was  surrendered  to  him  ;  subject  nevertheless  to 
the  equitable  right  of  the  mortgagor,  confining  the 
actual  benefit  derived  by  the  former  to  his  principal 
money,  interest  and  costs.  The  mortgagee,  however, 
is  seldom  admitted,  unless  he  should  wish  to  enforce  his 
security,  contenting  himself  with  the  right  to  admittance 
conferred  upon  him  by  the  surrender ;  and,  if  the  money 
should  be  paid  off,  all  that  will  then  be  necessary  will 
be  to  procure  the  steward  to  insert  on  the  Court  rolls  a 
memorandum  of  acknowledgment,  by  the  mortgagee,  of 
satisfaction  of  the  principal  money  and  interest  secured 
by  the  surrender  (A).  If  the  mortgagee  should  have 
been  admitted  tenant,  he  must,  of  course,  on  repayment, 
surrender  to  the  use  of  the  mortgagor,  who  will  then  be 
re-admitted.  The  provisions  of  the  Conveyancing  Act 
of  1881,  by  which  estates  of  inheritance  vested  in  a 
sole  mortgagee  devolve  on  his  personal  representa- 
tives (i),  originally  applied  to  copyholds  as  well  as 
freeholds  {k).  But  by  the  Copyhold  Act,  1887  (/), 
these  provisions  shall  not  apply  to  land  of  copyhold  or 
customary  tenure  vested  in  the  tenant  on  the  Court 
rolls  of  any  manor  by  way  of  mortgage.  When  a 
mortgagee  of  copyholds  of  inheritance  has  been  ad- 
mitted tenant,  his  estate  will  therefore  pass  to  his  heir 
or  devisee:  but  if  he  has  not  been  admitted,  it  appears 
that  his  estate  will  devolve  on  his  executors  or  ad- 
ministrators. The  conditional  surrender  of  copyholds 
by  way  of  mortgage  is  usually  preceded  by  a  deed  of 
covenant  to  surrender  executed  by  the  mortgagor,  in 
which  the  power  of  sale  was  formerly  inserted  (m). 
The  statutory  power  of  sale  {n)  may  now  be  incorpo- 
rated in  such  a  deed. 


(A)  1   Scriv.   Cop.  242;  1  Watk.  (0  Stat.   60   4  61  Vict.   c.   78, 

Cop.  117.  118.  8.  45  :  see  Re  Afills,  40  Ch.  D.  14. 


(i)  ArUe,ja.60Q,  (m)  Dandson,  Prec.  Conv.  Vol. 

(h)  He   IIughM,    W.     N.      1884,      II.    Part  II.  pp.  113,  405,  4th  ed. 
p.  53.  (fi)  AnU,  p.  618. 


620 


OF  PERSONAL  INTERESTS  IN  REAL  ESTATE. 


Hortaage  of 
leaseEolds. 


Equitable 
mortgageB. 


Deposit  of 
title  deeds. 


Leasehold  estates  may  be  mortgaged  by  assignment 
of  the  term  to  the  mortgagee,  subject  to  a  proviso  for 
re-assignment  on  payment  of  the  money  advanced  on  a 
given  day.  But  in  such  a  case,  as  the  mortgagee  is 
assignee  of  the  term,  he  becomes  liable  to  the  kudlord 
for  payment  of  the  rent  and  performance  of  the  cove- 
nants of  the  lease  {o).  It  is  therefore  usual,  when  the 
rent  and  covenants  are  onerous,  to  mortgage  leaseholds 
by  demise  or  underlease  of  the  premises  for  a  term  less 
by  a  day  or  tv70  than  the  terra  granted  by  the  lease, 
with  a  proviso  for  surrender  of  the  term  granted  by  the 
mortgage  on  payment  of  the  amount  lent  with  interest 
on  the  day  appointed.  In  such  cases  the  mortgagee 
does  not  become  the  landlord's  tenant,  and  is  not  liable 
on  the  covenants  in  the  lease  {p) :  but  his  security  is, 
of  course,  only  the  term  created  by  the  underlease  by 
way  of  moi'tgage.  A  declaration  is  however  often 
inserted  in  such  mortgages  that  the  mortgagor  shall 
hold  his  reversion  in  the  original  term  on  trust  for  the 
mortgagee,  subject  to  redemption.  The  statutory  powers 
of  sale  and  leasing  will  now  be  incorporated  in  a  deed 
of  mortgage  of  leaseholds,  whether  by  assignment  or 
demise,  in  the  absence  of  provision  to  the  contrary  {g). 

Besides  the  mortgages  already  described,  which  give 
the  mortgagee  a  legal  proprietary  right  in  the  lands 
pledged  to  him,  there  are  equitable  mortgages  (r),  by 
which  lands  are  charged  in  equity  only.  Equitable 
charges  arise  upon  the  mortgage  of  an  equity  of  re- 
demption {s)  or  other  equitable  estate,  or  when  the 
legal  owner  of  lands  pledges  them  by  a  signed  writing 
without  deed  (Q,  or  by  deposit  of  the  title  deeds  with 
the  mortgagee.     For,   notwithstanding  the  stringent 


(o)  AnUf  p. 
(p)  AnU,  p. 


471. 
481. 
(q)  Ante,  pp.  609,  618. 
(r)  See  anU,   p.    606,    d.,   as  to 
ae  stamp  dutj  on  equitable  mort- 


gages. 

is)  See  anU^  pp.  508,  607. 

{t)  See  anU,  pp.   188.  177,  199, 
464,  466,  477. 
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provision  of  the  Statute  of  Frauds  to  the  contrary  (w), 
it  was  held  by  the  Court  of  Chancery  that  such  a 
deposit,  even  without  any  writing,  operated  as  an 
equitable  mortgage  of  the  estate  of  the  mortgagor  in 
the  lands  comprised  in  the  deeds  {x).  This  doctrine 
still  remains ;  and  the  same  doctrine  applies  to  copies 
of  Court  roll  relating  to  copyhold  lands  (y),  for  such 
copies  are  the  title  deeds  of  copyholders. 


Another  instance  of  an  equitable  charge  is  a  vendor's  "Vendor's  Uwl 
lien.  For  when  lands  are  sold,  but  the  \<rhole  of  the 
purchase-money  is  not  paid,  the  vendor  has  a  lien  in 
equity  on  the  lands  for  the  amount  unpaid,  together 
with  interest  at  four  per  cent.,  the  usual  rate  allowed,  in 
equity  (3).  And  the  circumstance  of  the  vendor  having 
taken  from  the  purchaser  a  bond  or  a  note  for  the  pay- 
ment of  the  money  will  not  destroy  the  lien  {a).  But 
if  the  vendor  take  a  mortgage  of  part  of  the  estate,  or 
any  other  independent  security,  his  lien  will  be  gone. 
If  the  sale  be  made  in  consideration  of  an  annuity,  it  fjjj^jfj 
appears  that  a  lien  will  subsist  for  such  annuity  (&), 
unless  a  contrary  intention  be  inferred  from  the  nature 
of  the  transaction  {c). 


anuuitj. 


A  curious  illustration  of  the  anxiety  of  the  Court  of  a  stipulation 
Chancery  to  prevent  any  imposition  being  practised  by  interest  on 
the    mortgagee   upon    the   mortgagor   occurs    in   the  punctuiu  par- 
following  doctrine :  that,  if  money  be  lent  at  a  given  ™®°* "  ^^^^ 


(u)  29  Car.  II.  c.  8,  as.  1,  8  ; 
ante,  p.  148. 

(X)  JiuMell  T.  RusmU,  1  Bro.  G. 
C.  269.  See  Ex  parte  Haigh,  11 
Ves.  408.  There  must  be  an  actual 
deposit;  Be  Bettham,  Ex  parte 
Broderick  18  Q.  B.  D.  880;  8 
Times  L.  R.  489. 

(y)  WhUbread  v.  Jordan,  1  You. 
A  Coll.  808;  *Le%DU  r.  John,  1  C. 
P.  Coop.  8.  See,  howeTer,  Sugd. 
Tend.  A  Pur.  680,  18th  ed.;  Jones 
T.  Smith,  1  Uare,  56 ;  1  Phill.  244. 


(»)  Chapman  v.  Tanner,  1  Vern. 
267;  Jblteaifen  v.  Moore,  8  Atk. 
272;  Machreth  v.  Symmone^  15 
Ves.  828;  Sugd.  Vend.  A  Pur. 
670,  14th  ed. 

(a)  Grant  t.  MilU,  2  V.  &  B. 
806;  Winter  v.  Lord  Hanson,  8 
Russ.  488. 

(5)  Matthmo  y.  Eotoler,  6  Hare, 
110. 

(c)  Euckland  v.  Ibcknell,  18 
Sim.  496;  Dixon  v.  Gayfere,  21 
Bea7.  118;  1  De  G.  A  J.  655. 
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rate  of  interest,  with  a  stipalation  that,  on  failnre  of 

punctual  payment,  each  rate  shall  be  increased,  this 

stipulation  is  held  to  be  void  as  too  great  a  hardship 

on  the  mortgagor ;  whereas  the  very  same  effect  may 

Bntastipaia-  \^  effectually  accomplished  by  other  words.    If  the 

diminish  the    Stipulation  be,  that  the  higher  rate  shall  be  paid,  but 

punctual  pay-  ou  punctual  payment  a  lower  rate  of  interest  shall 

ment  m  good,  y^  accepted,  such  a  stipulation,  being  for  the  benefit 

of  the  mortgagor,  is  valid,  and  will  be  allowed  to  be 

enforced  {d). 

Mortgages  to  The  loau  of  money  on  mortgage  is  an  investment 
frequently  resorted  to  by  trustees,  when  authorized  by 
their  trust  to  make  such  use  of  the  money  committed 
to  their  care:  in  such  a  case,  the  fact  that  they  are 
trustees,  and  the  nature  of  their  trust,  are  usually 
omitted  in  the  mortgage  deed,  in  order  that  the  title 
of  the  mortgagor  or  his  representatives  may  not  be 
affected  by  the  trusts.  It  is,  however,  a  rule  of  equity, 
that  when  money  is  advanced  by  more  persons  than  one, 
it  shall  be  deemed,  unless  the  contrary  be  expressed, 
to  have  been  lent  in  equal  shares  by  each  {e) ;  if  this 
were  the  case,  the  executor  or  administrator  of  any  one 
of  the  parties  would,  on  his  decease,  be  entitled  to 
Joint  account  receive  his  share  (f).  In  order,  therefore,  to  prevent 
clause.  j.j^g  application  of  this  rule,  it  was  usual  to  declare,  in 

all  mortgages  made  to  trustees,  that  the  money  was 
advanced  by  them  on  a  joint  account,  and  that,  in 
case  of  the  decease  of  any  of  them  in  the  lifetime 
of  the  others,  the  receipts  of  the  survivors  or  survivor 
should  be  an  effectual  discharge  for  the  whole  of  the 
money.     And  now  by  the  Conveyancing  Act  of  1881  (g) 

(d)  Strode  v.    J\irker,2  Vern.  Rep.    57;    1    Eq.    Ca.    Ab.    290; 
816;  8   Burr.   1874;    1  Fonb.  Eq.  Vickers  v.  CowelX  1  Beav.  ^29. 
898.     See  Union  Bank  of  London         (g)  SUt.   44  A  45  Vict.    c.  41, 
V.  Ingram,  16  Ch.  D.  P8.  s.  61 ;  as  to  the  effect  of  which, 

(e)  3  Atic.  734;  2  Ves.  sen.  258;      see    Williams's  Conveyancing  Sta- 
8  Ves.  jun.  631.  tutes,  288—240,  498. 

(/)  Pitty   V.    Stywardf    1  Cha. 
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provisions  having  the  effect  of  the  joint  account  clanse 
previously  usual  are  incorporated,  in  the  absence  of 
stipulation  to  the  contrary,  in  every  mortgage,  obliga- 
tion for  payment  of  money,  and  transfer  of  mortgage  or 
obh'gation  made  after  the  year  1881,  in  wliich  the 
money  secured  is  expressed  to  be  advanced  by  or  owing 
to  more  persons  than  one  out  of  or  as  money  belonging 
to  them  on  a  joint  account,  or  which  is  made  to  more 
persons  than  one  jointly,  and  not  in  shares. 


As  the  interest  even  of  an  equitable  mortgagee  is  an  Jwdgmem 

*  ®  ®  debts  a  chai 

interest  in  land,  it  was  held,  under  the  Act  extending  on  mort- 
creditors'  remedies  (A),  that  judgment  debts  against  afntlrestin 
mortgagee  were  a  charge  upon  his  interest  in  the  mort-  ^^^  ^^^^' 
gaged  lands  (i).     But  it  was  afterwards  provided  {k\ 
that  where  any  mortgage  should  have  been  paid  off 
prior  to,  or  at  the  time  of,  the  conveyance  of  the  lands 
to  a  purchaser  or  mortgagee  for  valuable  consideration, 
the  lands  should  be  discharged  both  from  the  judgment 
and  Crown  debts  of  the  mortgagee.     And  by  a  later  New 
,Utn«,  to  which  w,  h.™  al«.^  «ferred  (of  fte  lien  •"«— 
of  all  judgments,  of  a  date  later  than  the  28th  of  July, 
1864,  was  abolished. 

Mortgages  are  frequently  transferred  from  one  perso:)  Transfer  of 
to  another.  The  mortgagee  may  wish  to  be  paid  off,  ™°'^'^  *• 
and  another  person  may  be  willing  to  advance  the  same 
or  a  further  amount  on  the  same  security.  In  such  a 
case  the  mortgage  debt  and  interest  are  assigned  by  the 
old  to  the  new  mortgagee ;  and  the  lands  which  form 
the  security  are  conveyed,  or  if  leasehold  assigned,  by 
the  old  to  the  new  mortgagee,  subject  to  the  equity  of 
redemption  which  may  be  subsisting  in  the  premises ; 

(A)  Stat.    14  2    Vict.    c.  110,  s.  11  ;  Greaves  v,  Wilson,  25  Be&y. 

8.  13  ;  ante,  pp.  246,  266.  484. 

(i)  /insMell  T.   M'Culloch,  1  Kay  (/)  Stat.   2Y  A  28  Vict.   c.   112, 

A  J.  818.  ante,  pp.  248—250. 

(it)  Stat.   18  A   19  Vict.    c.   16, 
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Mortgagee 
mAT  be  com' 
pelled 
to  transfer. 


that  is,  subject  to  the  right  in  equity  of  the  mortgagor 
or  his  representatives  to  redeem  the  premises  on  pay- 
ment of  the  principal  sum  secured  by  the  mortgage, 
with  all  interest  and  costs  (m). 

Under  the  Conveyancing  Act  of  18S1  (n),  a  mort- 
gagor entitled  to  redeem  now  has  power  to  require  a 
mortgagee,  who  is  not  and  has  not  been  in  possession, 
instead  of  reconvcying,  and  on  the  terms  on  which  he 
would  be  bound  to  reconvey,  to  assign  the  mortgage 
debt  and  convey  the  mortgaged  property  to  any  third 
person ;  and  the  mortgagee  will  tlien  be  bound  to 
assign  and  convey  accordingly. 


Mortgage  of 
eqaity  of 
rMlemptioD. 


As  we  have  seen  {o\  the  equity  of  redemption  belong- 
ing to  the  mortgagor  may  again  bo  mortgaged  by  him ; 
this  may  be  either  to  the  former  mortgagee  by  way  of 
further  charge,  or  to  some  other  person.  In  order  to 
prevent  frauds  by  clandestine  mortgages,  it  is  provided 
by  an  Act  of  William  and  Mary  (ji?),  that  a  person  twice 
mortgaging  the  same  lands,  without  discovering  the 
former  mortgage  to  the  second  mortgagee,  shall  lose 
his  equity  of  redemption.  Unfortunately,  however,  in 
such  cases  the  equity  of  redemption,  after  payment  of 
both  mortgages,  is  generally  worth  nothing.  And  if  the 
mortgagor  should  again  mortgage  the  lands  to  a  third 
person,  the  Act  will  not  deprive  such  third  mortgagee 
of  his  right  to  redeem  the  two  former  mortgages  (y). 
When  lands  are  mortgaged,  as  occasionally  happens,  to 
several  persons,  each  ignorant  of  the  security  granted 
to  the  other,  questions  generally  arise  as  to  the  priority 
of  the  various  charges.  Such  cases  frequently  illustrate 
the  advantage  of    a  legal    proprietary   right,    which 


(m)  As  to  the  stamp  on  a 
transfer,  see  anU,  p.  605;  Wale 
Y.  Oommithionera  of  Inland  Jie- 
venue,  4  Ex.  D.  270. 

(n)  Stat.  44  &  45  Vict.  c.  41, 
s.  15,  amended  bj  stat.  45  &  46 
Yict.   c.  39,  8.  12;  see  Williams's 


Conveyancing  Statutes,   119 — 124. 

(o)  Ante,  p.  520. 

(/>>  SUt.  4  &  5  Will  A  Mary, 
c.  16,  8.  8;  see  Eennard  v.  Fat- 
voye,  2  0if.  81. 

iq)  8ut.  4  A  5  Will  &  Mary, 
c.  16,  8.  4. 
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avails  against  all  the  world,  over  an  equitahU 
right,  which  avails  not  against  purchasers  for  value 
without  notice  (?•).  Thus  the  claim  of  a  mortgagee, 
who  has  obtained  the  legal  estate,  will  take  precedence 
over  any  previous  equitable  charge,  of  which  he  had  no 
notice^  as  well  as  over subsequcDt  charges;  and  nothing 
short  of  connivance  in  fraud  will  deprive  him  of  this 
advantage  («)•  So  if  a  mortgagee  having  the  legal 
estate  make  a  further  advance  without  notice  of  an 
intermediate  mortgage,  he  has  a  first  charge  on  the 
lands  for  the  whole  amount  of  his  advances,  which 
must  be  satisfied  before  the  second  mortgagee  can 
receive  anything  thereout  (^).  And  if  a  third  or  sub- Tacking, 
sequent  mortgagee,  who  had  no  notice,  when  he  took 
his  security  (m),  of  any  but  a  first  mortgage,  can  procure 
a  transfer  to  himself  of  the  first  mortgagee's  legal  estate, 
he  may  tack^  as  it  is  said,  his  own  mortgage  to  the  first, 
and  so  postpone  any  intermediate  incumbrancer  (a?). 
But  no  claim  of  a  mortgagee,  who  has  secured  the  legal 
estate,  will  be  preferred  to  a  prior  equitable  charge,  of 
which  he  had  notice,  when  he  advanced  his  money  (y). 
As  between  themselves,  equitable  charges  rank,  as  a 
rule,  in  the  order  in  which  they  were  created  (s)  : 
though  one  equitable  mortgagee  may  be  postponed  to 
another,  whose  charge  whs  subsequent  to  his  own,  on 
grounds  of  fraud  or  even  of  negligence  (a). 


(r)  See  ante,  pp.  2,  8,  61,  170, 
171,  501,  505. 

(#)  See    Hewitt    v.  Lootemore,  9 
Hare,  449 ;    Northern    Cauntiet  of 
England    Fire    Ineurance    Co,    v. 
Whipp,  26  Ch.  D.  482. 

{t)  Ooddard  v.  Complin,  1  Ch. 
Ctt.  119;  Lloyd  v.  Attwood,  8  De 
G.  &  J.  614,  656,  657. 

(u)  Subsequent  notice  is  imma- 
terial. 

ix)  Marsh  v.  Let,  2  Vent.  887; 
Brace  V.  Duchess  of  diarlboroughy 
2  P.  W.  491  ;  Baiei  v.  Johnson, 
Job.  804  ;  Taylor  v.  Russell,  1891, 
1  Ch.  8,  affirmed,  8  Times  L.   R. 


463.  An  attempt  was  made  to 
abolish  tacking  by  stat.  87  k  88 
Vict.  c.  78,  s.  7,  repealed  by  88  A 
89  Vict.  c.  87,  s.  129. 

iy)  Le  Neve  v.  Le  Neve,  Amb. 
486,  446;  Birch  t.  EllatMS,  2 
Anst.  427. 

(z)  Jones  T.  Jones,  8  Sim.  688; 
Wilmot  V.  Pike,  5  Hare,  14. 

(a)  See  NaUonal  ProvincifU 
Bank  of  England  t.  Jackson,  88 
Ch.  D.'l ;  Union  Bank  of  London 
V.  Kent,  89  Ch.  I).  288;  Farrand 
r.  Yorkshire  Banking  Co.y  40  Cb. 
D.  182. 
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Mortgages 
of  land  lu 
Middlesex 
and  York- 
shire. 


Mortgagee  or  charges  made  by  any  deed  or  writing 
on  land  in  Middlesex,  Yorkshire  or  Kingston-apon-Holl, 
ought  to  be  registered  in  the  proper  county  register 
as  well  as  purchase  deeds  (J).  Under  the  Middlesex 
Begistry  Act,  if  more  mortgages  than  one  be  made  of 
the  same  pie^e  of  land,  they  have  priority  according 
to  the  date  of  registration  (o) ;  with  this  exception, 
that  the  claim  of  a  mortgagee,  who  has  obtained  the 
legal  estate  without  notice  of  any  previous  equitable 
charge  and  has  duly  registered  his  mortgage,  will  be 
perferred  to  the  claims  of  those  who  may  previously 
have  obtained  and  registered  merely  equitable  charges(<i). 
But  a  mortgagee  may  be  deprived  of  the  priority  given 
by  this  Act  in  consequence  of  the  operation  of  the  rule 
of  equity  already  mentioned  {e\  which  prevents  a  mort- 
gagee, who  has  had  clear  previous  notice  of  a  prior  un- 
registered charge,  from  gaining  any  priority  of  interest, 
with  regard  to  the  equitable  estate  in  the  land,  by 
priority  of  registration  (/*).  The  registration  of  a  cou- 
veyance  of  land  in  Middlesex  is  not  equivalent  to  notice 
of  the  conveyance  (y) ;  so  that  the  operation  of  tacking 
may  be  successfully  performed  by  a  third  mortgagee 
of  such  land,  if  he  have  no  notice  of  the  second 
mortgage,  notwithstanding  that  the  second  mortgage 
may  have  been  registered  (A).  The  provisions  of  the 
Middlesex  Registry  Act  do  not  apply  in  the  case  of  a 
mortgage  of  land  in  Middlesex  made  by  deposit  of 
title  deeds  without  any  written   memorandum  (t),  or 


(b)  See  ant€,  pp.  196,  197. 

(o)  See  J^ev€  v.  PenneU,  2  H.  A 
M.  170. 

{d)  Morecoek  v.  JHchint^  Amb. 
678. 

(«)  AfUe^  p.  197. 

If)  See  kolland  v.  Hart,  h.  R., 
6  Ch.  678;  Bradley  v.  Biches,  9 
Ch.  D.  189. 

ig)  Morecoek  t.  Dickifit,  Amb. 
678:  Malins,  V.G.,  Jie  Jiutsell 
Hood  Pureha86  Moneys^  L.  R.,   12 


Eq.  78,  88.  But  if  a  mao  searches 
the  register,  be  will  have  uotice 
of  registered  conveyances.  See 
Procter  ▼.  Cooper^  1  Jur.,  N.«8. 
149. 

{h)  Bedford  ▼.  Bacchus,  2  Eq. 
Ga.  Abr.  615,  Case  12;  Color  y. 
Cooley,  1  Cox,  182. 

(%)  Sumpter  v.  Cooper,  2  B.  it 
Ad.  228,  Wood,  V.-C,  Aeve  y. 
Flennell,  £  H.  A  M.  187;  C.  A., 
KeUlewell  ▼.    Wateon,    26  Ch.  D. 
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of  a  vendor's  lien  for  unpaid  purchase-money  {k). 
In  all  these  respects  the  law  was  formerly  the  same 
for  land  in  Yorkshire  as  for  land  in  Middlesex  (Z). 
But  now,  as  we  have  seen  (m),  all  assurances  registered 
under  the  Yorkshire  Registries  Act,  1884  (n),  shall 
have  priority  according  to  the  date  of  registration,  and 
no  person  shall  lose  any  priority  given  by  this  Act 
merely  in  consequence  of  his  having  been  affected  with 
actual  or  constructive  notice,  except  in  cases  of  actual 
fraud.  And  it  is  enacted  (o)  that  in  any  case  in  which 
priority  or  protection  might,  but  for  this  Act,  have  been 
given  or  allowed  to  any  estate  or  interest  in  lands  by 
reason  or  on  the  ground  of  such  estate  or  interest  being 
protected  by  or  tacked  to  any  legal  or  other  estate  or 
interest  in  such  lands,  no  such  priority  or  protection 
shall,  after  the  commencement  of  this  Act  (^),  be  so 
given  or  allowed  to  any  estate  or  interest  in  lands 
within  the  three  ridings,  except  as  against  any  estate 
or  interest,  which  shall  have  existed  prior  to  such  com- 
mencement, and  full  effect  shall  be  given  in  every  Court 
to  this  present  provision,  although  the  party  claiming 
such  priority  or  protection  as  aforesaid,  shall  claim  as  a 
purchaser  for  valuable  consideration,  and  without  notice. 
Where  any  lien  or  charge  on  any  lands  within  any  of 
the  three  ridings  is  claimed  in  respect  of  any  unpaid 
purchase-money  or  by  reason  of  any  deposit  of  title 
deeds,  a  memorandum  of  such  lieu  or  charge  may  be 


507.  If  the  deposit  of  deeds  be 
accompanied  by  any  written  docu- 
ment, charsinK  the  land,  the  Act 
applies,  and  the  document  ought 
to  be  registered  ;  ^'eve  t.  PtnneU^ 

2li.  A  m!  no. 

it)  See     C.    A.,    Kettlewell   v. 

aUon,  26  Ch.  D.  iOl,  507. 
(1)  WrighUon  t.  Hudton,  2  Eq. 
Ca.  Abr.  609.  Case  7;  lU  WigkVi 
Mortgage  Trust,  L.  R.,  16  £q. 
41;  Credland  t.  Ibtter,  L.  R.,  10 
Gh.  8  ;  KOtlewell  v.  WaUon,  26 
Gh.  D.  501,  607. 


4. 


(m)  Ante,  p.  197. 

(»)  Stat.  47  A  48  Vict.  c.  54, 
s.  12.  Sect.  15  of  this  Act  pro- 
vided that  the  registration  of  any 
instrument  under  this  Act  should 
be  deemed  to  constitute  actual 
notice  thereof,  but  was  repealed 
by  Stat.  48  A  49  Vict.  c.  26,  s.  5. 

(0)  Stat.  47  A  43  Vict.  c.  54, 
s.  16. 

{p)  The  Act  came  into  opera- 
tion on  the  Ist  January,  1885. 
See  sect,  2. 
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^lortgase  for 
future  debts. 


Future 
advances. 


registered  under  this  Act.  And  no  snch  lien  or  charge 
will  have  any  effect  or  priority  against  any  assurance 
for  valuable  consideration  which  may  be  re^stered 
under  this  Act,  unless  and  until  a  memorandum  thereof 
has  been  registered  in  accordance  with  the  provisions 
of  the  Act  (q). 

A  mortgage  may  be  made  for  securing  the  payment 
of  money  which  may  thereafter  become  due  from  the 
mortgagor  to  the  mortgagee  (r).  "Where  a  mortgage 
extends  to  future  advances,  it  has  l)een  decided,  that 
the  mortgagee  cannot  safely  make  snch  advances,  if  he 
have  notice  of  an  intervening  second  mortgage  (*). 


EflPectof  two  There  is  one  case  in  which  the  roles  of  equity  singa- 
Se^anfe^*  ^  hirly?  Rud,  as  the  late  author  thought,  unduly  favoured 
person.  ^j^^  mortgagee.     If  one  person  should  have  mortgaged 

lands  to  another  for  a  sum  of  money,  and  subsequently 
have  mortgaged  other  lands  to  the  same  person  for 
another  sum  of  money,  the  mortgagee  was  placed  by 
the  rules  of  equity  in  the  same  favourable  position  as 
if  the  whole  of  the  lands  had  been  mortgaged  to  him 
for  the  sum  total  of  the  money  advanced.  The  mort- 
gagor could  not  redeem  either  mortgage,  after  it  had 
become  absolute  at  law  (^),  without  also  redeeming 
the  other :  and  the  mortgagee  might  enforce  the  pay- 
ment of  the  whole  of  the  principal  and  interest  due  to 
him  on  both  mortgages  out  of  the  lands  comprised  in 
Consolidation  either  (u).  This  rule,  known  as  the  doctrine  of  consolida- 

of  securities} 

tion  of  securities,  was  extended  to  the  case  of  mortgages 


(g)  Sect.  7. 

(r)  As  to  the  stamp  duty  on 
such  a  mortgage,  see  stat.  64  k  55 
Vict.  c.  89,  8.  88.  replacing  33  k 
84  Vict.  c.  97.  8.  107. 

{»)  Holt  r.  n&pk%n9on^  9  H.  L.  C. 
614;  London  and  County  Banking 
Co.  V.  Ratcliffe,  6  App.  Cas.  722. 
See  also  Henzies  v.  Lightfoot,  L. 
R.  11  £q.,    59. 


(0  Cummimy,  ^UCcher,  14  Ch. 
D.  699.  The  right  of  a  mortgagee 
to  consolidate  does  not  arise  until 
the  interest  of  the  mortgagor  has 
become  an  equity  of  redemption  : 
14  Ch.  D.  708,  709/712,  718,  715; 
see  antf,  pp.  502,  504. 

(u)  ibpe  ▼.  Onslow,  8  Vem.  286; 
Jones  y.  Smithy  2  Ves.  Jan.  872^ 
876. 
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of  different  lands  made  to  different  persons  by  the  same 
mortgaf^or  becoming  vested  by  transfer  in  the  same 
mortgagee.  In  such  a  case,  it  was  held  that  the  mort- 
gagee, who  had  taken  a  transfer  of  the  different  mort- 
gages, might  consolidate  all  his  secarities  as  against  the 
original  mortgagor  (a?).  But  it  was  decided  that  a 
mortgagee  could  not  consolidate  his  securities  as  against 
an  assignee  of  the  equity  of  redemption,  unless  he 
should  have  acquired  a  right  of  consolidation  previously 
to  the  assignment  of  the  equity  of  redemption  (^).  The 
right  of  consolidation  arose  at  the  time  when  two  or 
more  mortgages  made  by  the  same  mortgagor,  or  any 
of  his  predecessors  in  title,  became  vested  in  the  same 
mortgagee  and  absolute  at  law  {z). 

The  right  of  a  mortgagee  to  consolidate  his  securities  Present  law  as 
is  now  partially  abolished  by  the  Conveyancing  Act  of  tk)n?°*^* 
1881  {a),  which  enacts  that  a  mortgagor  seeking  to 
redeem  any  one  mortgage,  shall,  by  virtue  of  this  Act, 
be  entitled  to  do  so  without  paying  any  money  due 
under  any  separate  mortgage  made  by  him,  or  by  any 
person  through  whom  he  claims,  on  property  other 
than  that  comprised  in  the  mortgage  which  he  seeks  to 
redeem.  But  this  provision  applies  only  if  and  as  far 
as  a  contrary  intention  is  not  expressed  in  the  mortgage 
deeds,  or  one  of  them;  and  only  where  the  mort- 
gages, or  one  of  them,  are  or  is  made  after  the  year 
1881.  The  rules  of  equity  as  to  consolidation  of  . 
securities  thus  appear,  still  to  remain  in  force  in  all 
cases  in  which  the  mortgages  sought  to  be  consolidated 
by  a  mortgagee  were  made  before  the  year  1882,  or  in 

(x)  a^lhy  T.  Ftmfret,  1  J.  &  H.  see   Vint  ▼.  liidget,  2  De  6.  A  J. 

886;  8    De    G.,   F.     A     J.     595;  611. 

EarUr  y.    Colman,  19  Ch.  D.  680,  {z)     Oummin»    v.     lUteh^r,    14 

689.  Ch.  D.  699. 

(y)  WhUe  t.   BUlacre,  8  T.   A  (a)  Stat.  44  A  45  Vict.   c.  41, 

C.    Ex.    597,    608,    609 ;  Jmningt  s.    17 ;   see    Williams's    Con^ey- 

T.      Jordan^    6    App.     Gas.    698 ;  aooing  Statutes,  125—128. 
BarUry.  Colman,!^  Ch.   D.  680; 

W.R.P.  M  M 
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which  one  of  the  mortgages,  though  made  after  1881, 
was  created  bj  a  deed  expressing  an  intention  to 
exdade  the  application  of  the  above  enactment  (c). 
A  declaration  of  snch  an  intention  is  not  unfreqaently 
inserted  in  mortgage  deeds.  It  follows,  therefore,  that 
no  person  can  safely  lend  money  on  a  second  mortgage. 
For,  in  addition  to  the  risks  of  some  third  mortgagee 
getting  in  and  tacking  the  first  mortgage  {d)^  there  is 
this  further  danger,  that  the  first  mortgagee  may  have 
previonely  acquired  a  right  to  consolidate  with  his 
security  some  other  mortgage,  by  which  property  of  the 
same  mortgagor  has  been  charged  for  more  than  its 
value,  and  may,  by  exercising  this  right,  exclude  the 
second  mortgage  (e).  The  purchaser  of  an  equity  of 
redemption  is  exposed  to  similar  risks.  Hence,  it 
follows,  that,  in  the  words  of  an  eminent  judge,  ^^  It  is 
a  very  dangerous  thing  at  any  time  to  buy  equities  of 
redemption,  or  to  deal  with  them  at  all "  (/*). 

(e)  GriffUh  T.  B>wid,  i5  Gh.  D.  log  Statutes.  186^-128. 

66S.  if)  Wood,    V.-C,    Batvar    ▼. 

Id)  AnU^.  625.  Luck,  L.  R.,  4  £q.  587,  549. 
{€)  See   WiUiami'f    GonTejano- 


PART  y. 

OP  TITLE. 


To  have  a  good  title  to  land  is  to  have  the  essential 
part  of  ownership,  namely,  the  right  to  maintain  or 
recover  possession  of  the  land  as  against  all  others  (a). 
In  English  law,  all  title  to  land  is  fonnded  on  posses- 
sion (b).  Thus  a  person,  who  is  in  possession  of  land, 
although  wrongfully,  has  a  title  to  the  land,  which  is 
good  against  all  except  those,  who  can  show  a  better 
title ;  that  is,  can  prove  that  they  or  their  predecessors 
had  earlier  possession,  of  which  they  were  wrongfully 
deprived  (c).  For  possession  of  land  is  prima  facis 
evidence  of  a  seisin  in  fee  {d) ;  and  be,  who  sues  for  the 
recovery  of  land,  of  which  another  is  in  possession,  must 
recover  on  the  stt^ngth  of  his  own  title,  and  cannot 
found  his  claim  on  the  weakness  of  the  possessor's 
title  {e).  And  not  only  does  possession  of  laud  give  a 
good  title  as  against  all  but  rightful  owners  (whose 
claim,  as  we  have  seen,  is  founded  on  prior  possession)^ 


(a)  AnU,  pp.  2,  61,  425.  469. 

(6)  By  the  common  law,  ererj 
one,  who  brought  a  real  or  mixed 
action  {flrU,  ^p.  28,  24),  must 
have  founded  hia  claim  on  the  pre- 
riouft  possession  of  himself  or  his 
aicestor;  Bract,  fo.  284  a,  486  b; 
Litt.  8.  170^  8  Black.  Comm.  180, 
196;  Holmes  on  the  Common  Law, 
pp.  244—246. 

(c)  Bract,  fo.  80  b,  81  a.  52  a, 
484  b.  486  a;  Doe  d.  Bughea  ▼. 
VyAall,  Moo.  k  Malk.  846;  Do4 
d.  BiMih  and  Btyns  r.  WM^r,  1 


A.  A  E.  119;   Ath€r  ▼.  WhiOoeh, 
L.  R.,  1  Q  B  1. 

idi  Do6  d.  Oraham  ▼.  Bsnfold, 
I.  A  P.  686;  Cole  on  Ejectment, 
211.  And  an  estate  bj  wrong 
especially  is  always  an  estate  in 
fee  simple;  Williams  on  Seisin, 
7,  8;  Leachy,  Jav,  9Ch.  D.  44. 

(«)  Hoe  d.  Bcudans  t.  Ran^^ 
4  Burr.  2484,  2487:  Cole  on 
Ejectment,  287 ;  uainford  ▼. 
MeAnuUjf,  8  App.  Cas.  456,  462  ^ 
Rules  of  the  Supreme  Court,  1888, 
Order  XXI.  r.  21. 

M  M  2 
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but  it  also  continnallj  tends  to  bar  the  rights  of  aU, 
who  have  such  prior  title  {f).  For  if  those,  who  are 
rightfully  entitled  to  land,  take  no  steps  to  assert  thrir 
rights  within  the  period  prescribed  by  statute,  their  re- 
medies will  be  barred  and  their  title  extinguished  (^). 
So  that  possession  of  land  for  the  prescribed  period  (A) 
will  give  a  good  title  thereto,  as  against  all  the  world. 


DuMbUities. 


The  limitation  of  actions  for  the  recovery  of  land  is 
now  regulated  by  a  statute  passed  in  1833  as  amended 
b}'  an  Act  of  1874  (t),  which,  however,  did  not  come 
into  operation  until  the  1st  of  January,  1879.  Under 
these  statutes,  no  person  shall  make  an  entry  or  bring 
an  action  {Jc)  to  recover  any  land  but  within  twelve  (Q 
years  next  after  the  right  to  do  so  first  accrued  to 
him,  or  to  some  person  through  whom  he  claims  {m). 
But  when  a  written  acknowledgment  of  the  title  of  the 
person  entitled  to  any  land  has  been  given  to  him  or 
his  agent,  signed  by  the  person  in  possession,  the  time 
for  recovery  of  the  land  is  extended  to  twelve  years 
from  such  acknowledgment  (n).  If,  however,  when  the 
right  of  entry  or  action  first  accrued,  the  person  en- 
titled was  under  the  disability  of  infancy,  coverture  (if 
a  woman),  or  unsoundness  of  mind,  then  the  land  may 
be  recovered  within  six  (o)  years  next  after  such  person 


(/)  Ltach    V.   Jay,    9   Ch.    D. 
44. 
{a)  Stat.  8  &   4  Will.  IV.  o.  27, 

{h)  See  Tnutui^  Exeeuton  and 
Agency  Co.  t.  Short,  18  App.  Gas. 
798. 

(i)  SUts.  8  ft  4  Will.  IV.  o.  27; 
87  k  88  Vict.  c.  57.  As  to  the 
limitation  of  the  old  real  and 
mixed  actions,  which  were  abolished 
by  the  former  statute,  and  the 
acqaisition  of  title  by  long  con- 
tinued possession  under  the  old 
law,  see  notes  to  N«^ean  v.  Dm, 
2  Smith  L.  C. ;  8  Black.  Comm. 
18U,   196;    Bac.    Abr.    Limitation 


of  Actions;  Co.  Litt.  114  b» 
115  a ;  Litt.  s.  170;  Bract,  fo. 
81  a,  51  b,  487  b;  Olanv.  III.  % 
Xm.  82. 

(Jh)  See  ante^  p.  61. 

iCi  Formerly  twenty;  stat  8  h 
4  Will.  IV.  c.  27,8.2. 

(m)  Stat.  87  ft  88  Vict.  c.  57. 
8.  1.  See  Nepean  r.  Doe,  2  M.  « 
W.  394. 

(»)  Stats.  8  ft  4  Will.  IV.  c.  87, 
s.  14:  87  ft  88  Vict.  c.  57,  s.  9. 
See2/otfd.  Ourwon  v.  Edmonds,  6 
M.  ft  W.  295;  Sandsn  t.  Sandin, 
19  Ch.  D.  878. 

(o)  Formerly  ten ;  stat  8  ft  4 
Will  IV.  c.  Si7,  s.  16,  which  also  i». 
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ceased  to  be  under  such  disability  or  died,  notwith* 
standing  that  the  time  otherwise  limited  for  action  may 
have  expired  (p):  but  the  land  cannot  be  recovered, 
even  in  case  of  disability,  after  the  expiration  of  thirty 
years  (q)  from  the  time  when  the  right  first  accrued  (/•). 
No  extension  of  time  is  allowed  for  the  disability  of  any 
person,  other  tlian  the  person  to  whom  the  right  of 
entry  or  action  first  accrued  {a).  The  right  to  rec^/veTBBttttes  in 
land  in  respect  of  an  estate  in  remainder  or  reversion  re^ew^onf  ^ 
or  other  future  estate  is  deemed  to  have  first  accrued 
at  the  time  when  the  same  became  an  estate  in  posses- 
sion :  but  if  the  person  last  entitled  to  any  particular 
estate,  on  which  any  future  estate  was  expectant,  was 
not  in  possession  of  the  land  when  his  interest  de- 
termined, a  person  becoming  entitled  in  possession  to  a 
future  estate  can  only  recover  the  land  within  twelve 
years  after  the  right  of  entry  or  action  first  accrued  to 
such  particular  tenant  or  within  six  years  after  such 
future  estate  became  vested  in  possession,  whichever 
period  shall  be  the  longer.  And  if  the  right  of  the 
particular  tenant  shall  have  been  barred  by  the  statute, 
no  one  can  recover  the  land  in  respect  of  any  sub- 
sequent estate  created  by  any  instrument  executed  or 
taking  effect  after  the  right  of  entry  or  action  first 
accrued  to  such  particular  tenant  (Q.  A  person  entitled  After  an 
to  an  estate  to  take  efiect  after  or  in  defeasance  of  an  ^ 
estate  tail  will  also  be  barred  from  recovering  the  land, 
if  the  tenant  in  tail  execute  an  assurance  insufficient  to 
bar  the  remainders,  &c.,  expectant  thereon  (t^),  and 
any  person  continue  in  possession  of  the  land  by  virtue 
of  such  assurance  for  twelve  years  after  the  time  when 

claded  absence  beyond  seas  m  the  Will.  IV.  c  27.  s.  17. 

Ust  of  disabilities.    This  was  re-  (r)  »ut   97  A  $8    Viet.    c.    57, 

moved  therefrom  by  stat.  87  ft  88  a.  5. 

Vict.  c.  ft7,  B.  4.  (»y  SUt.  8  ft  4  WiU.  IV.  c,  27, 

ip)  SUt.   87  ft  88  Vict.   c.  57,  s.  18. 

B.  8;    Borrowt  t.  £Uison,  L.  B.,  (t)  Stat.    87  ft  88  Vict.  c.  67» 

6£z.  128.  s.  2. 

(^)  Formerly  forty;  stat.  8  ft  4  («)  Seeofi^  p.  98. 
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the  tenant  in  tail,  or  his  sacceasor,  might,  without  the 
consent  of  any  other  person,  have  ezeonted  a  complete 
disentailing  assurance  (x).  Persons  entitled  in  equity 
to  any  estate  in  land  mnst,  as  a  role,  assert  their  rights 
within  the  same  period  as  if  they  had  been  entitled  to 
the  like  estate  at  law  (^).  But  when  any  land  shall 
have  been  vested  in  a  trustee  upon  any  express  trust, 
the  right  of  the  cestui  que  trust,  or  any  person  claim- 
ing through  him,  to  take  action  to  recover  the  land 
shall  be  deemed  to  have  first  accrued  at  and  not  before 
the  time  at  which  the  land  shall  have  been  conveyed 
to  a  purchaser  for  valuable  consideration,  and  shall 
then  be  deemed  to  have  accrued  only  as  against  such 
purchaser  and  any  person  claiming  through  him  (z). 
And  the  Statute  of  Limitations  does  not  bar  the  claim 
of  a  cestui  que  trust  against  his  trustee  to  recover  any 
property  held  on  an  express  trust,  or  the  proceeds 
thereof  retained  by  the  trustee  or  previously  received 
by  him  and  converted  to  his  own  use,  or  for  any  fraud 
or  fraudulent  breach  of  trust  to  which  the  trustee  was 
party  or  privy  (a).  In  every  case  of  a  concealed  fraud, 
the  right  of  any  person  to  sue  in  equity  for  the  recovery 
of  any  land,  of  which  lie  or  any  person  through  whom 
lie  claims,  may  have  been  deprived  by  such  fraud,  shall 
be  deemed  to  have  first  accrued  at  and  not  before  the 
time  at  which  such  fraud  shall,  or  with  i^asonable 
diligence  might,  have  been  first  known  or  discovered : 
but  this  shall  not  enable  any  owner  of  lands  to  sue  in 
equity  for  the  recovery  thereof,  or  for  setting  aside  any 
conveyance  thereof  on  account  of  fraud,  against  any 
hand  Ude  purchaser  for  valuable  consideration,  who  has 


(X)  Stat.  87  k  88  Viot.  o.  67, 

*'  (y)  SUt.  8  ft  4  Wm    IV.  c.  27, 

B  24. 

'  («)*  Stat.  8  A  4  WiU.  IV.  c.  27, 
B.  25.  See  Lewin  on  Trasts,  876, 
8th  ed. ;    Bitrick  v    Simpton,  24 


Q.  B.  D.  128. 

(a)  Stats.  86  ft  87  Vict.  c.  66. 
B.  25,  BQb-s.  2;  61  ft  52  Vict.  c. 
69,  8.  8;  Lewin  on  TrustB, 
ch.  XXX,  Beets.  1,  8,  pp.  868  i^ 
seg,,  900,  8th  ed. 


OF  TITLE. 


585 


not  aBsisted  in  the  commission  of  such  frand,  and  who 
at  the  time  he  made  the  parchase  did  not  know  and 
had  no  reason  to  believe  that  any  such  fraud  had  been 
committed  (b).  And  nothing  in  the  Statute  of  Limita- 
tions shall  be  deemed  to  interfere  with  any  rule  or 
jurisdiction  of  Courts  of  Eqnity  in  refusing  relief,  on 
the  ground  of  acquiescence  or  otherwise,  to  any  person 
whose  right  to  sue  may  not  be  barred  by  virtue  of  that 
statute  (c).  The  manner  in  which  the  rights  of  a  mort- 
gagor and  mortgagee  of  land  are  affected  by  the 
Statutes  of  Limitation  has  been  already  noticed  {d). 
The  right  to  rents,  whether  rents  service,  rents  seek  or  Rents, 
rents  charge  (e),  and  also  the  right  to  tithes  when  in  Tithes, 
the  hands  of  laymen  {/)y  is  subject  to  the  same  period 
of  limitation  as  the  right  to  land  {g).  The  time  for  Advowson. 
bringing  an  action  to  enforce  the  right  of  presentation 
to  a  benefice  is  limited  to  three  successive  incum- 
bencies, all  adverse  to  the  right  of  presentation  claimed, 
or  to  the  period  of  sixty  years,  if  the  three  incum- 
bencies do  not  together  amount  to  that  time  (A) ;  but 
whatever  the  length  of  the  incumbencies,  no  such 
action  can  be  brought  after  the  expiration  of  100 
years  from  the  time  at  which  adverse  possession  of  the 


ib)  SUt.  8  &  4  Will.  IV.  c.  27, 
8.  26;  Stwgia  t.  Morse^  24  Bear. 
641 ;  affirmed  8  De  Gez  k  Jo.  1 ; 
Chdham  ▼.  Boar€<,  L.  R.,  9  £q. 
671;  FaiMT.  Vane,  L.  R.,  8  Ch. 
883;  Lavoranoe  t.  Lord  JSorrty%y 
16  App.  Cas.  210. 

(c)  SUt.  3^4  Will.  IV.  c.  27» 
f.  27. 

id)  JnUfP.  516. 

(e)  See  Chant  ▼.  Ellis,  9  M.  A 
W.  118,  deciding  that  the  SUtute 
of  Limitations  does  not  operate  to 
bar  the  landlord's  right  to  recover 
rent  reserved  on  a  lease  for  years ; 
D€  fieauvoir  ▼.  Owtn,  6  Ex.  166; 
ArMold  y.  SeuUy,  9  H.  L.  0. 
860,  876;  Ibyne  ▼.  EtdaiU,  18 
App.  Cas.  613. 

\y)  Stat.  8  &  4  Will.  IV.  c.  27, 
s.  1;  see  Ikan  qf  Ely  ▼.  BlUa^  2 


De  G.  M.  A  G.  469,  deciding  that 
this  Act  applies  only  as  between 
riyal  claimants  to  tithes,  and  not 
as  between  the  tithe-owner  and 
the  owner  of  the  land  snbject*  to 
tithe.  As  to  the  time  reouired  to 
support  a  claim  of  rnoata  deei- 
mandi,  or  exemption  from  or  dis- 
charge of  tithes,  see  stat.  2^3 
Will.  lY.  c.  100,  amended  by  4  A 
6  Will.  IV.  c.  88;  Salkeld  t. 
Johnson,  1  Mac.  k  G.  242.  The 
circnmstances  under  which  lands 
may  be  tithe  free  are  well  ex- 
plained in  Burton's  Compendium, 
ch.  6,  sect.  4. 

{g)  See  the  enactments  cited 
above  with  regard  to  the  recovery 
of  land. 

(A)  Stat.  8  &  4  WiU.  IV.  c.  27, 
s.  80. 
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benefice  shall  have  been  obtained  {%).  And  in  every 
case  where  the  period  limited  by  the  Act  is  determined, 
the  right  and  title  of  the  person  who  mi^t  have  taken 
proceedings  for  the  recovery  of  the  land,  rent  or  ad- 
vowson  in  question  within  the  period,  is  extinguished  (J), 
Money  secured  by  any  mortgage,  jndgment  or  lien,  or 
otherwise  charged  upon  or  payable  oat  of  any  land  or 
rent  at  law  or  in  eqnity,  or  any  legacy,  can  only  be 
recovered  within  twelve  (k)  years  next  after  a  preseut 
right  to  receive  the  same  accrued  to  some  person 
capable  of  giving  a  discharge  therefor,  or  from  the  last 
payment  of  principal  or  interest  on  account  thereof,  or 
the  last  written  and  signed  acknowledgment  of  the 
right  thereto  (Z).  And  no  proceedings  can  be  taken  to 
recover  any  sum  of  money  or  legacy  charged  upon  or 
payable  out  of  any  land  or  rent  at  law  or  in  equity,  and 
secured  by  an  express  trust,  or  to  recover  any  arrears  of 
rent  or  of  interest  in  respect  of  any  such  sum  of  money 
or  legacy,  or  any  damages  in  respect  of  such  arrears, 
except  within  the  time,  within  which  the  same  would 
be  recoverable  if  there  were  not  any  sucli  trust  (m). 
The  Crown  is  not  bound  by  the  Statutes  of  Limitation 
of  1833  and  1874  (n) :  but  by  an  Act  of  George  III.  (o) 
the  rights  of  the  Grown  in  all  lands  and  hereditaments 
are  barred  after  the  lapse  of  sixty  years. 


The  title  to  purely  incorporeal  hereditaments,  whether 

appendant,  appurtenant  or  in  gross,  depends  upon  grant 

Preioription.   or  upon  prescription  from  immemorial  user,  by  which  a 


(t)  Sect.  83. 

(J)  Stat.  Z  k  4  Will.  IV.  c.  27. 
8.  84;  ScoU  T.  Jhxon,  8  Dm.  k 
War.  388;  8and§  to  Thompton, 
22  Gh.  D.  614. 

{k)  Former  twenty;  stat.  8  k 
4  Will.  IV.  c.  27.  8.  40. 

(0  Stat.  37  k  88  Vict,  c  67, 
8.  8 ;  Sutton  y.  Sutton,  22  Gh.  D. 
611;  Feamtide  ▼.  Flint,  ib,  679. 

(m)  Sut.  37  k  88  Vict.    c.  67, 


8.  10. 
(a)  See    Shelford'a    Real    Pra- 

SiTij  SUtutea.  140,  141,  Stb  ed.; 
ac.  Abr.  Prerogatire  (S.  6,  7). 
(o)  Sut.  9  Oeo.  III.  c.  14, 
amended  br  24  &  26  Vici.  e.  62, 
and  extended  to  the  Dnke  of 
Gomwall  br  28  A  24  Vict.  c.  68. 
and  24  &  26  Vict.  c.  62,  a.  2,  and 
extended  to  Ireland  bj  89  4  40 
Vict.  c.  87. 
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grant  is  implied.  The  time  of  legal  memory  was  long  Legal 
since  fixed  at  the  beginning  of  the  reign  of  King  "^''"^'y- 
Richard  I.,  by  analogy  to  the  time  which,  by  a  statute 
of  £dward  I.  ( p),  was  fixed  for  the  limitation  of  the 
old  writ  of  right  {q).  And  in  the  absence  of  an  express 
grant,  a  man  might  either  prescribe  that  he  and  his 
ancestors  had  from  time  immemorial  exercised  a  certain 
right  in  gross  {r),  or  that  he,  being  seised  in  fee  of 
certain  lands,  and  all  those  whose  estate  he  had,  had 
from  time  immemorial  exercised  as  appendant  or  appur- 
tenant to  their  own  lands  certain  rights,  such  as  riglits 
of  common  or  way,  over  certain  other  lands  {s).  In 
both  of  these  cases  proof  of  a  user  as  of  right,  for  twenty 
years  or  upwards,  was  formerly  considered  to  afford  a 
presumption  of  immemorial  enjoyment  {t).  But  this 
presumption  might  be  effectually  rebutted  by  proof  that 
the  enjoyment  had  in  fact  commenced  within  the  time 
of  legal  memory  (u) ;  in  which  case  the  enjoyment  for 
centuries  would  go  for  nothing.  This  is  still  the  law 
with  regard  to  prescriptions  of  the  former  kind,  namely, 
prescriptions  of  immemorial  user  by  a  man  and  bis 
ancestors  (x).  But  with  regard  to  prescriptions  of  the 
latter  kind,  where  the  owner  of  one  tenement,  some- 
times called  the  dominant  tenement,  claims  to  exercise 
some  right  over  another  tenement,  called  the  servient 
tenement,  he  may  either  still  prove  his  rights  as 
before  (^),  or  he  may  have  recourse  to  an  Act  of  The  Preteilp* 
William  IV.  (3),  called  the  Prescription  Act,  which  has  **'*'' ^^ 
materially  shortened  the  proof  required,  in  all  cases 
where  a  recent  uninterrupted  user  as  of  right  can  be 

(p)  Stat    of    Weatminster    the  Greaa.  64. 

Firat,  8  Edw.  L  c.  89.  (tr)  See   J§nhin$   r.   Barvey,    1 

(g)  LiU.  aect.  170;  2  Inat.  288;  Gro.,  Mee.  ft  Roac.  894,  895. 

2B1.  Com.  81.    Secants,  p.  89.  (z)  ShuUUwoHh  t.  Z«  FUming^ 

(r)  Welcome   r.    Uvtotit    6   Mee.  uH  tupra. 

k   W^ela.    686;  HhuUleworth  v.  Le  {y)  Warrick  r.    QueetCt  CoUege, 

Iteming,  19  C.  B.,  N.  8.  687.  (hiford,    L.   R.,    6   Ch.    716,    728; 

is)  OaUwarift  caae,  6  Rep.  59b.  Ayneleyv,  Glover,  L.  R.,  lOCh.  288. 

{t)JieK   T.    Jolife,    2   Barn,    k  («)  Stat.  2  A  8  WUl.  IV.  0.  71. 
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shown.  By  this  Act  no  right  of  common  or  other  profit 
or  benefit,  called  in  law-French />nr>/E^  &  prendre^  to  be 
taken  and  enjoyed  from  or  upon  land  (except  tithes, 
rent  and  seryices),  shall,  if  actually  taken  and  enjoyed 
by  any  person  claiming  right  thereto  without  inter- 
ruption for  thirty  years,  be  defeated  by  showing  only 
that  it  was  first  enjoyed  prior  thereto ;  and  if  enjoyed 
for  sixty  years  the  right  is  made  absolute  and  in- 
defeasible, unless  it  shall  appear  that  the  same  was 
taken  and  enjoyed  by  some  consent  or  agreement 
expressly  made  or  giyen  for  that  purpose  by  deed  or 
writing  (a).  For  rights  of  way  and  other  easements, 
watercourses  and  the  use  of  water,  the  terms  are  twen^ 
and  forty  years  respectiyely  instead  of  thirty  and  sixty 
years  (b).  And  when  the  access  and  use  of  light  for 
any  dwelling-house,  workshop,  or  other  building,  shall 
haye  been  actually  enjoyed  therewith  for  the  full  period 
of  twenty  years  without  interruption,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  any  local 
usage  or  custom  to  the  contrary  notwithstanding,  unless 
it  shall  appear  that  the  same  was  enjoyed  by  some  con- 
sent or  agreement  expressly  made  or  giyen  for  that 
purpose  by  deed  or  writing  (c).  The  periods  mentioned 
are  periods  next  before  some  action  or  sait  in  which 
the  claim  is  brought  in  question  ;  and  no  act  is  deemed 
an  interruption  unless  submitted  to  or  acquiesced  in  for 
one  year  after  the  party  interrupted  shall  have  had 
notice  thereof  and  of  tlie  person  making  or  authorizing 
the  same  to  be  made  (d).  The  time  during  which  any 
person,  otherwise  capable  of  resisting  any  claim,  shall 
bo  an  infant,  idiot,  non  compos  mentisjfeme  covert  or 
tenant  for  life,  or  during  which  any  action  or  suit  shall 
haye  been  pending,  and  which  shall  have  been  diligently 
prosecuted  until  abated   by   the  death  of  any  party 


{a)  Sect.  1 . 
[b)  Sect.  2. 
Jo)  Sect.  8. 


{d)  Sect.  4;    Bennuon  r.    CaH' 
Wright,  5  Best  k  Smith,  1 
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thereto,  is  excluded  from  the  above  periods,  except 
when  the  claim  is  declared  absolute  and  indefeasible  {e); 
provided  that  in  the  case  of  ways  and  watercourses 
where  the  servient  tenement  shall  be  held  for  term  of  life 
or  years  exceeding  three  years,  the  time  of  enjoyment 
of  the  way  or  watercourse  during  such  term  is  excluded 
from  the  computation  of  the  period  of  forty  years,  in 
case  the  claim  shall,  within  three  years  next  after  the 
end  or  sooner  determination  of  such  term,  be  resisted 
by  any  person  entitled  to  any  reversion  expectant  on 
the  determination  thereof  {/).  The  Crown  is  expressly  g»«^*«  {>^^ 
bound  by  the  provisions  of  the  Prescription  Act  re- 
specting ^(?/?fe  A  prendre^  ways  and  water  rights :  but 
is  not  bound  by  those  respecting  light  (g).  The  rights  ^bandoo 
above  mentioned  may  be  lost  by  abandonment,  of  which 
non-user  for  twenty  years  or  upwards  is  generally  snfli- 
cient  evidence,  although  a  shorter  period  will  suffice  if 
an  intent  to  abandon  appear  (A). 

Although  the  possession  of  land  is  attended  with  the 
advantages  before  described  (^),  yet  mere  possession  is 
of  course  not  conclusive  evidence  of  a  title  good  against 
all  the  world.  Some  further  proof  or  guarantee  of  title 
is  required  on  a  transfer  of  real  property,  unless  the 
transferee  is  to  take,  without  compensation,  the  risk  of 
being  ejected  by  some  person,  who  has  a  better  title. 
In  ancient  times,  as  we  have  seen,  conveyances  of  land 
were  principally  made  from  a  superior  to  an  inferior,  as 
from  the  great  baron  to  his  retainer,  or  from  a  father  to 
his  daughter  on  her  marriage  {k).    The  grantee  became 

(«)  Sect.  1.  Ea.   279;  2  Ch.  478.    For  further 

(/)  Sect.   8.     See   Symonds   ▼.  information  as  to  the  la«r  of  pre- 

Leaker,  16  Q.  B.  T>.  629.  scripttve  rights,  the  reader  is  re- 

(g)  Pgrry  v.   EanuSf  1891,  1  Ch.  f erred  to  the  author' r  Lectures  on 

658.  Rig^hts  of  Common  and  other  Pre- 

(A)  Moore   r.    Jiaic»on^   8    Barn.  scnptiTe  Rights,  now  published. 

k  Ores.   882,  3.31»;     The   Queen  t.  (t)  Ante,  p.  681. 

Chorl^y      12     Q.     B.     615,    519;  (1;)  See  an^,  p.  64. 
CroaaUy  ▼.    lAghtowleTf  L.  R.,  8 
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the  tenant  of  the  grantor ;  and  if  any  oonBideration  were 
given  for  the  grant,  it  more  frequently  assumed  the  form 
of  services  or  annual  rent,  than  the  immediate  payment 
of  a  large  sum  of  money  (Q.  Under  these  circumstances, 
it  may  readily  be  supposed,  tliat,  if  the  grantor  were 
ready  to  warrant  the  grantee  quiet  possession,  the  title 
of  the  former  to  make  the  grant  would  not  be  very 
strictly  investigated ;  and  this  appears  to  have  been  tlie 
practice  in  ancient  times ;  every  charter  or  deed  of 
feoffment  usually  ending  with  a  clause  of  warranty,  by 
which  the  feoffor  agreed  that  he  and  his  heirs  would 
warrant,  acquit,  and  for  ever  defend  the  feoffee  and  his 
heirs  against  all  persons  (m).  Even  if  this  warranty 
were  not  expressly  inserted,  still  it  would  seem  that 
the  word  give  used  in  a  feoffment,  had  the  effect  of  an 
implied  warranty ;  but  the  force  of  such  implied  war- 
ranty was  confined  to  the  feoffor  only,  exclusive  of  his 
heirs,  whenever  a  feoffment  was  made  of  lands  to  be 
holden  of  the  chief  lord  of  the  fee  (n).  Under  an  express 
warranty,  the  feoffor,  and  also  his  heirs,  were  bound,  not 
only  to  give  up  all  claim  to  the  lands  themselves,  but 
also  to  give  to  the  feoffee  or  his  heirs  other  lauds  of  the 
same  value,  in  case  of  the  eviction  of  the  feoffee  or  his 
heirs  by  any  person  having  a  prior  title  (o) ;  and  this 
warranty  was  binding  on  the  heir  of  the  feoffor,  whether 
he  derived  any  lands  by  descent  from  the  feoffor  or 
not  ( p)j  except  only  in  the  case  of  the  warranty  com- 
mencing, as  it  was  said,  by  disseisin ;  that  is,  in  the 
case  of  the  feoffor  making  a  feoffment  with  warranty  of 
lands  of  which  he,  by  that  very  act  (^),  disseised  some 


(I)  Ante,  pp.  14,44,47,65. 

(f»)  Bract,  fo.  17  a.  As  we 
have  seen,  the  obligation  of  war- 
ranty originally  formed  part  of 
the  relation  between  feudal  lord 
and  tenant;  and  this  obligation, 
in  the  days  of  subinfeudation, 
was  a  potent  factor  in  the  acquisi- 
tion by  a  tenant  in  fee  of  the  right 


to  alien  as  against  his  heir;  anU, 
pp.  87,  64. 

(n)  4  Edw.  I.  Stat  8,  C  6;  S 
Inst.  275;  Go.  Litt.  884  a,  n.  (1). 

(0)  Co.  Litt.  865  a. 

(»)Litt  8.712. 

(g)  Litt  8.  704;  Co.  Litt 
871a. 
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person  (r),  in  which  case  it  was  too  palpable  a  hardship 

to  make  the  heir  answerable  for  the  misdeed  of  his 

ancestor.     But,  even  with  this  exception,  the  right  to 

bind  the  heir  by  warranty  was  found  to  confer  on  the 

ancestor  too  great  a  power.;   thus,  a  husband,  whilst 

tenant  by  the  curtesy  of  his  deceased  wife^s  lands,  could, 

by  making  a  feoffment  of  such  lands  with  warranty, 

deprive  his  son  of  the  inheritance ;  for  the  eldest  son  of 

the  marriage  would  usually  be  heir  both  to  his  mother 

and  to  his  father ;  as  heir  to  his  mother  he  would  be 

entitled  to  her  lands,  but  as  heir  of  his  father  he  was 

bound  by  his  warranty.     This  particular  case  was  the 

first  in  which  a  restraint  was  applied  by  Parliament  to 

the  effect  of  a  warranty,  it  having  been  enacted  («),  that 

the  Bon  should  not,  in  such  a  case,  be  barred  by  the 

warranty  of  his  father,  unless  any  heritage  descended 

to  him  of  his  father's  side,  and  then  he  was  to  be 

barred  only  to  the  extent  of  the  value  of  the  heritage 

so  descended.     The  force  of  a  warranty  was  afterwards 

greatly  restrained  by  other  statutes,  enacted  to  meet 

other  cases  (t) ;  and  the  clause  of  warranty  having  been  ^  «™?*J,"®^ 

long  disused  in  modem  conveyancing,  its  chief  force 

and  effect  were  removed  by  clauses  of  two  statutes  of 

1833,  passed    at    the    recommendation   of   the    Beal 

Property  Commissioners  (w). 

The  old  warranty  of  title  was  better  suited  to  the  ^^^f  ^J  *i**® 

.  .  ....  required  in 

transactions  of  the  feudal  times,  in  which  it  originated,  modem  times, 
than  to  modem  dealings  with  land.     When  a  transfer 
of  land  takes  the  form  of  a  sale  for  a  sum  of  money 
paid  down  and  representing  the  full  value  of  the  land, 
it  is  obviously  desirable  to  require  proof  of  the  vendor's 

(r)  Litt.  88.  697,  698,  699,  700.  Vaaghan,    875;      stats.     11    Hen. 

(«)Stat.  6Edw.  I.  c.  8.  VII.   o.   20,   4  A  5  Anne,     c.     8 

(0  Stat.   De  donis,  18  Edw.  I.  (c.  16  in  Ruffhead)^.  21. 

o.  1,  as  construed  by  the  judges;  («)  Suts.  8  A  4  Will.  IV.  c.  27, 

see    Go.     Litt.     878    b,    n.     (2);  s.  89;  3  &  4  WiU.  IV.  o.  74,  s.  14. 
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title. 


title  before  completing  the  sale,  as  well  sls  a  gnarantee 
of  compensation  in  case  of  his  title  afterwards  proving 
Vendor  bound  to  be  defective.  It  has  been  accordingly  established  in 
good  tiUe.  modem  times  that,  on  every  sale  of  land,  the  vendor  is 
bound  to  show  a  good  title  thereto  {x).  The  proof  so 
reqaired  is  furnished  by  his  giving  evidence  of  the 
exercise  of  acts  of  ownership,  particularly  of  the 
power  of  disposition,  by  himself  or  his  predecessors  over 
the  land  sold  for  a  certain  number  of  years  back,  and 
by  deducing  from  previous  dispositions  and  devolution 
of  the  land  a  right  in  himself  to  the  fee  simple  or  other 
estate  sold.  A  vendor  of  land  is  therefore  bound  to 
furnish  at  his  own  expense  (y)  to  the  purchaser  an 
abstract  of  his  title  to  the  property  sold.  This  abstract 
must  contain  a  statement  of  the  material  parts  of  every 
deed,  will,  or  other  instrument,  by  which  any  disposi- 
tion of  the  property  was  made  during  the  time  for 
which  title  has  to  be  shown ;  it  must  also  contain  a 
statement  of  every  birth,  death,  marriage,  bankruptcy, 
or  other  event  material  to  the  devolution  of  the  estate 
contracted  for  (z).  The  vendor  is  further  bound  to 
verify  the  abstract  by  producing  for  examination  by 
the  purchaser  or  his  solicitor  the  original  deeds  or 
documents  abstracted,  and  the  probates  or  office  copies 
of  the  wills  and  other  documents,  of  which  the  originals 
cannot  be  produced ;  also  by  furnishing  proper  evidence 
of  every  fact  material  to  title  (a).  But  the  parchaser, 
in  the  absence  of  stipulation  to  the  contrary,  must  now 
bear  the  expense  of  producing  all  documents  of  title, 
which  are  not  in  the  vendor's  possession  (b)y  and  of 


Verification 
of  abstract. 


(x)  Dot  d.  Grav  ▼.  S^rtian,  1 
M.  &  W.  696,  701;  Sag.  V.  ft  P. 
16,  14th  ed.;  Lutaght  r.  Edwardt, 
2  Cb.  D.  499.  607;  Mlis  v. 
Boo«rt,  29  Ch.  D.  661,  670.  672. 

(y)  Sag.  V.  A  P.  406.  14th  ed.; 
Jis  JohMon  it  Tuttin,  30  Ch.  D. 
42. 

(«)  See  Sug.  v.  4s  P.  Cb.  XI. 


V 


406  St  8€0.,  14th  ed.:  1  Dart 
.  A  P.  Ch.  VIII.  pp.  819  €t  MO.. 
6th  ed. 

(a)  Sag.  V.  ft  P.  406.  414  d 
$40.,  429-482,  447—460,  14th 
ed.;  1  Dart  V.  ft  P.  pp.  159,  160^ 
850  it  MO.,  470,  6th  ed. 

(b)  See  lie  WUUU  and  AnmOi, 
5  Times  L.  R.  476. 
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procnring  all  other  evidence  of  title,  which  the  vendor 
has  not  in  his  possession  (c).  The  purchaser  also  bears 
all  the  expense  of  the  examination  of  the  title-deeds  by 
his  solicitor  {d).  It  is  now  a  term  of  contracts  for  the 
sale  of  land,  in  the  absence  of  stipulation  to  the 
contrary,  that  recitals,  statements,  and  descriptions  of 
facts,  matters  and  parties  contained  in  deeds,  instru- 
ments. Acts  of  Parliament,  or  statutory  declarations, 
twenty  years  old  at  the  date  of  the  contract,  shall, 
unless  and  except  so  far  as  they  shall  be  proved  to  be 
inaccurate,  be  taken  to  be  suiBcient  evidence  of  such 
facts,  matters  and  descriptions  (e).  This  may,  of  course, 
save  a  vendor  from  the  necessity  of  furnishing  evidence, 
which  he  would  otherwise  be  obliged  to  give. 


The  vendor's  obligation  to  show  a  good  title  is  to  Length  of 
show  a  good  title  according  to  the  contract,  i.  e.y  such  a  a  Vendor 
title  as  he  has  contracted  to  give  (/).     The  length  of  tT^e.*  **''''^ 
time  for  which  title  shall  be  shown  is  very  frequently 
the  subject  of  express  agreement  between  buyers  and 
sellers  of  land  (g).     But  in  the  absence  of  stipulation 
to  the  contrary,  a  purchaser  can  now  require  title  to  be 
shown  for  the  following  periods.     On  the  sale  of  aFwehokte 
freehold  (A)  or  copyhold  estate,  he  can  call  for  the  title  hoida. 
for  the  last  forty  years  (f).     But  if  the  freehold  sold 
should  be  land,  formerly  of  copyhold  or  customary 


(o)  Stat.  44  A  45  Vict.  c.  41, 
8.  8,  Bub-8.  6;  see  WilUaniB's 
Converancing  Statutes,  47 — 60. 

id>  See  Bug.  Y .  &  P.  406,  429, 
480;  Williams's  CoDveyanciDg 
Sututes,  47—50. 

(0)  Stat.  87  A  8S  Viet.  c.  78,  s.  2; 
see  Williams's  ConreyanciDg  Sta- 
tutes, a— 11. 

(/)  LatprU  r,  £m8,  7  App. 
Cas.  19. 

(g)  Ad  J  stipulation  restricting 
the  period,  for  which  the  pur- 
chaser would  otherwise  be  entitled 
to  require  title  to  be  shown,  mast 
be  fair  and  explicit  and  must  not 


contain  anj  misrepresentation  as 
to  facts  within  the  knowledge  of 
the  render,  or  it  will  not  be 
binding  on  the  purchaser,  in  case 
specific  performance  of  the  con- 
tract is  sought;  lie  Banisttr^ 
Broad  r.  MunUtn,  12  Ch.  D.  181; 
Bs  Manh  and  Earl  QranvilU,  24 
Ch.  D.  II. 

(h)  Whether  of  inheritance  or 
for  life  or  lives;  see  anU^  p.  60. 

(t)  Stat.  87  k  88  Vict.  o.  78, 
s.  1;  see  Williams's  GonTejan- 
cing  Statutes,  2;  1  Dart  V.  4 
P.  884,  6th  ed. 
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tenare,  which  has  been  enfranchised  (k)^  he  will  not 
have  the  right  to  call  for  the  title  to  make  the  en- 
franchisement (2).  On  the  sale  of  leaseholds  for  jears^ 
he  can  require  an  abstract  and  production  of  the  leaae^ 
whatever  be  its  date.  And  if  the  lease  be  not  more 
than  forty  years  old,  he  can  call  for  the  subsequent 
title  under  the  lease  to  the  date  of  the  contract :  but 
if  the  lease  be  more  than  forty  years  old,  all  the  sub- 
sequent title  he  can  require  is  the  title  for  the  forty 
years  next  before  the  contract  (m).  And  he  will  not  in 
either  case  be  entitled  to  call  for  the  title  to  the  free- 
hold, or  to  any  leasehold  reversion  (74.),  Kot  less  than 
one  hundred  years'  title  must  be  shown  to  an  ad- 
vowson  (<?).  Upon  the  sale  of  tithes  or  other  property 
held  under  a  grant  from  the  Crown,  the  original  grant 
must  be  shown,  whatever  be  its  date ;  after  which,  it 
appears,  the  title  for  the  forty  yeai-s  next  before  the 
contract  is  all  that  can  be  required  {p).  And  upon 
the  sale  of  a  reversionary  interest,  its  creation  must  be 
shown,  whatever  be  its  antiquity  (y).  Furthermore,  if 
an  abstract  of  title  commence  with  an  instrument  of 
disposition,  it  must  be  such  as  will  form  what  is  called 
Ooodjroot  of  a  good  root  of  title ;  that  is  to  say,  it  must,  as  a  rule, 
be  an  instrument  dealing  with  the  whole  estate,  legal 
and  equitable,  in  the  property  sold,  containing  a  de- 
scription by  which  the  property  can  be  identified,  and 
containing  nothing  to  cast  any  doubt  on  the  title  of 


tiUe  required. 


(k)  Ante,  pp.  442—444. 

(l)  Stat.  44  ft  45  Vict.  c.  41, 
8.  8,  Bub-s.  2;  aee  Williams*  a 
Cogyeyancing  Statmea,  81. 

(to)  '  Sag.  V.  k  P.  868.  870, 
14th  ed.;  Frend  y.  BuekUy,  L. 
R.,  5  Q.  B.  213;  stat.  87  k  88 
Vict.  c.  78,  B.  1;  1  Dart  V.  k  P. 
294,  5th  ed.;  Williams  on  Real 
Property,  450,  18th  ed.;  see 
Williams  s  Coayeyancing  Sta- 
tutes, 2,  8. 

in)  Stats.  87  k  88  Yict.  c.  78, 
B.    2;    44  A  45  Vict.   c.   41,  s.  8, 


sub-s.  1;  see  Williams's  Gonyey- 
ancing  Statutes,  4,  5,  Sd. 

(p)Sug.  y.  k  P.  867,  14th  ed.; 
1  Dart  V.  k  P.  298,  5th  ed.,  884, 
6th  ed.;  Williams  on  Real  Pro- 
perty,  449—451,  18th  ed.;  see 
wilnams's  Conyeyaocing  Sta- 
tutes, 8,  8. 

(«)  Sug.  V.  k  P.  867,  14th 
ed.;  1  Dart  V.  k  P.  895,  5th 
ed.,  886,  6th  ed. 

iq)  1  Dart  Y.  k  P.  894,  5th 
ed..  885,  6th  ed. ;  see  WUUama*! 
Coayeyancing  Statates»  8,  4. 
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the  disposing  parties.  If  it  be  deficient  m  any  of  these 
particulars,  the  purchaser  may  require  further  evidence 
to  supply  the  deficiency  (r).  For  example,"  if  the 
abstract  commence  with  a  will  containing  a  general 
devise  of  the  testator's  real  estate,  under  which  the 
property  sold  is  alleged  to  have  passed,  the  purchaser 
will  be  entitled  to  require  evidence  of  the  testator^s 
seisin  («).  But  a  conveyaneein  fee  on  a  sale  or  by  way 
of  mortgage  is  a  good  root  of  title.  It  is  obvious  that, 
in  consequence  of  the  rule  requiring  a  good  root  of 
title,  a  vendor  may  have  to  go  back  more  than  forty 
years,  if  he  wish  to  commence  his  abstract  with  a 
document,  which  shall  be  free  from  objection  (t) 

Before  the  year  1875,  the  rule  was  that  title  might  Wixty  years' 
be  required  to  be  shown  for  sixty  years,  in  all  cases  reqaired. 
where  forty  years'  title  can  now  be  called  for  (u).     The 
origin  of  this  rule  is  sometimes  attributed  to  the  fact 
that  under  the  Statutes  of  Limitation  applicable  to  the 
old  real  and  mixed  actions  {x)  nothing  less  than  sixty 
years'  possession   would  bar    adverse    claims  to  the 
land  (y).    But  even  sixty  years'  possession  wi!l  not 
necessarily  give  a  sure  title  to  land,  as  against  all  the 
world ;  for  if  the  land  had  been  limited  for  an  estate 
tail  or  for  life,  the  right  of  the  reversioner  or  remainder 
man  to  enter  into  possession  would  not  accrue  till  after 
the  determination   of  the  particular  estate   (z);  and 


(r)  See  1  Dart.  V.  ft  P.  Ch. 
VIII.  R.  4.  pp.  295  a  9eq.,  5th 
ed.;  887  et  mo.,  6th  ed. 

(«)  See  Arr  v.  Lov^grovt^  4 
Drew.  170. 

{t)  As  a  rule,  the  parchaaer 
now  has  no  ri^ht  to  inquire  into 
or  require  eridence  of,  or  object 
to  the  title  prior  to  the  time 
fixed,  by  the  contract  or  by  law, 
for  the  commencement  of  title: 
but  to  this  rule  there  are  several 
important  exceptions;  see  stat. 
44  &  45  Vict.  c.  41,  s.  8,  8ub~s.  8; 

W.R,P. 


d   MO., 

1    Ph. 


Williams's  Conveyancing  Sta- 
tutes. 81—41,  581—585;  NoU 
tingham  BUerU  Brick  dt  TiU  Co. 
T.  BuiUr,  16  Ch.  D.  778. 

(u)  Sug.    V.   A  P.   865 
407;     Cooper    v.    Emery, 
888. 

(z)  See  ariU,  p.  582,  n.  («'). 

{y)  See  sut.  82  Hen.  VTII. 
c.  2;  8  Black.  Comm.  198—196: 
Sug.  V.  k  P.  865,  14th  ed. 

iz)  Ante,  pp.  808,  818—815, 
588. 
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under  the  present  {a)  as  well  as  the  old  {h)  Statutes 
of  Limitation^  circumstances  might  occur  to  render 
possible  the  reoov^ery  of  land  by  a  reversioner  or 
remainderman  more  than  sixty  years  after  the  dis- 
possession of  the  tenant  in  tail  or  for  life.  Another 
reason  is  accordingly  given  for  the  rule ;  namely,  that 
the  term  of  sixty  years  corresponds  with  the  ordinary 
duration  of  human  life,  and  inquiry  into  the  title  for 
the  duration  of  an  ordinary  lifetime  affords  some  safe- 
guard against  the  existence  of  the  adverse  claims, 
which  might  not  have  accrued  until  the  death  of  a 
particular  tenant  (c).  The  period  of  sixty  years  was 
reduced  to  forty  by  the  Vendor  and  Purchaser  Act, 
1874  (d),  on  no  other  ground,  apparently,  than  that  in 
practice  purchasers  were  generally  fouud  willing  to 
accept  a  Ibrty  years'  title. 


Sale  of  land 
subject  to  in- 
cumbrances. 


It  is  not  necessarv  for  a  vendor  of  land  to  show  that 
he  is  himself  absolutely  entitled  to  the  whole  estate 
contracted  to  be  sold;  a  good  title  will  have  been 
shown  if  it  appear  that  the  vendor  has  an  equitable 
interest  enabling  him  to  procure  the  conveyance  of  the 
estate  to  the  purchaser  {e).  If  any  other  persons,  besides 
the  vendor,  be  interested  in  the  land  sold,  the  abstract 
of  title  will  of  course  disclose  their  names  and  the  nature 
of  their  interests.  And  if  the  vendor  desire  to  complete 
tlie  sale  without  resorting  to  the  aid  of  the  Court,  the 
concurrence  of  all  these  parties  must  beobtained  by  him. 


(a)  AfU^  pp.  68d— 584. 

(6^  See  Bug.  V.  k  P.  609,  11th 
ed.,  866,  14th  ed. 

(c)  See  Mr.  6rodie*s  opinion,  1 
Hayes's  Conveyancing,  564;  1 
Ph.  G89. 

('(i)  Stat.  87  &  88  Vict.  c.  78, 
B.  1.  In  the  same  way  the  further 
^restrictions  on  a  purchaser's  rights 
made  bv  the  Conveyancing  Act 
of  1881  (Stat.  44  A  45  Vict.  c.  41, 
s.  8;  af?^,  pp.  548,  544)  appear  to 


bare  been  introduced  because  pur- 
chasers commonly  submitted  to 
like  restrictions  by  express  agree- 
ment; see  Williams's  Convey anc- 
ing  Statutes,  29  «t  sea. 

(«)  See  8  Ves.  486;  Townt*nd 
V.  Champemownn  1  i .  A  J.  449; 
Sug.  V.  &  P.  217,  218,  849,  AtH 
—425.  14th  ed.;  2  Dart,  V.  A  P. 
821—826,  1177  «^  W.,  6tb  ed.; 
Be  Brt/avt  and  Bamingham*a 
Contract,  44  Oh.  0.  218. 
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in  order  that  an  unincumbered  estate,  in  fee  simple  or 
otherwise  as  contracted  for,  may  be  conveyed  to  the  pur- 
chaser. Thus,  if  the  lands  be  in  mortgage,  the  mortgagee 
must  be  paid  oS  out  of  the  purchase- tnoney, and  must  join 
to  relinquish  his  security  and  convey  the  legal  estate  {f). 
If  the  widow  of  any  previous  owner  is  entitled  to  dower 
out  of  the  lands  {g)^  she  must  concur  in  the  conveyance  ; 
if  the  lands  are  sui)ject  to  a  rent-charge  (A),  the  person 
entitled  thereto  must  join  to  release  the  lands  from  his 
charge.  In  the  absence  of  stipulation  to  the  contrary, 
tiie  expense  of  the  concurrence  in  the  conveyance  to 
the  purchaser  of  all  necessary  parties,  other  than  the 
vendor,  must  be  paid  by  the  vendor  (J),  Under 
the  Conveyancing  Act  of  1881  (i),  upon  the  sale  of 
land  subject  to  any  mortgage,  lien  or  charge,  whether 
of  a  capital  or  an  annual  sum,  the  Court  has  power 
to  allow  payment  into  Court  of  a  sum  of  money  suffi- 
cient to  provide  for  the  amount  charged  on  the  land 
and  future  costs,  and  thereupon  to  declare  the  land  to  he 
freed  from  the  charge,  and  to  make  any  order  for  con- 
veyance, or  vesting  order,  proper  for  giving  effect  to  the 
sale.  This  enables  a  vendor  to  procure  land,  which  {$ 
subject  to  mortgages  or  charges,  to  be  conveyed  to  the 
purchaser  for  an  unincumbered  estate,  without  the 
concurrence  of  the  incumbrancers. 

On  every  mortgage  of  land,  the  title  is  investigated  Proof  of  title 

.      .  t  "  1         r        i.  •  °"  mortgage. 

m  the  same  manner  as  upon  a  sale ;  for  to  acquire  a 
good  marketable  title  is  of  even  greater  importance  to  a 
mortgagee,  who  only  wants  security  for  his  money,  than 
to  a  purchaser,  who  may  buy  for  occupation.  A  good 
ma7*ketable  title  is  one,  which  will  enable  the  party  Good  market- 
acquiring  it  to  sell  the  property  without  the  necessity* 

(/)  J rU4,Tp,  605.  814,    ()th  ed.;    I   Davidson,   Prec. 

(J)  AnUy  pp.  295  et  seq.  Conv,  ."iTO— 572,  «12.  4th  ed. 

{%)  AnU^  pp,  SU  ei  seq.  ik)  Stat.    44  k  4,^>   Vict.   c.    41. 

(»)  Suflf.   v.  ft  P.  667,  668,  661,  a.  5;  sees.  2(vii». 
Uth   ed.;    2  Dart,    V.   k  P.  798, 
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of  making  special  conditions  of  sale  restrictive  of  the 
purchaser's  rights.  As  we  have  seen,  a  mort^^agee's 
power  of  sale  affords  the  hest  means  of  realizing  his 
security  (Z) ;  and  he  cannot  safely  accept  a  title,  which 
is  at  all  likely  to  hamper  the  exercise  of  his  most 
efficient  remedy.  Here  it  may  be  pointed  out  that  the 
relation  of  intending  mortgagor  and  mortgagee  is  very 
different  from  that  of  vendor  and  purchaser.  A  vendor 
and  purchaser  of  land  are  parties  to  a  contract,  which 
may  be  decreed  to  be  specifically  enforced,  at  the 
instance  of  either  of  them,  under  the  equitable  juris- 
diction of  the  Court  {m).  Hence  their  respective  rights 
are  strictly  defined  from  the  moment  they  have  signed 
the  contract  for  sale  (n).  But  it  is  not  usual  for  mort- 
gagees to  bind  themselves  by  contract  in  contemplation 
of  making  a  loan  on  real  security  (o) ;  and  even  if  they 
were  to  do  so,  the  Court  will  not  specifically  enforce  an 
agreement  to  lend  or  borrow  money  (p). 

Proof  of  title  Upon  a  contract  to  grant  a  lease  for  a  term  of  years, 
grtSuSl^*.  ^  tl^e  ""^'^  formerly  was  that  the  intended  lessor  might 
be  called  upon  to  show  a  good  title,  the  grant  of  a  lease 
being  regarded  as  equivalent,  in  this  respect,  to  the  sale 
of  a  leasehold  interest  (q).  But  now,  in  the  absence  of 
stipulation  to  the  contrary,  the  intended  lessee  has  no 
right,  under  such  a  contract,  to  call  for  the  title  to 
the  freehold  (r). 

Upon  a  contract  for  an  underlease^  however,  the  pro- 
posed lessee  still  has  the  right  to  call  for  an  abstract  and 

(I)  AnU,ja.  61%.  175:     SieM     t.      MomUhal,      80 

(m)  See  Setoo  on  Decrees,  1286,  Beav.  871. 

th    ed.;    2    Dart,    V.    k   P.    Ch.  (g)   Hoper  r.    CbambM,   6  B.  * 

XVIII.  C.  534;  Sug.  V.  ft  P.  867,  n.  (1). 

(n)    See    anU,    pp.     174,     177,  14tb    ed.;    S^ank$   v,    St.    Joki, 

465.  L.  R.,  2  0.  P.  876. 

(o)      Davidson,      Prec.      Conr.  (r)  Stat.  87  A  88  Vict.  c.  79. 

Vol.   II.   Part  II.   p.    104,  Q.   (a),  s.  2;  Jom8  t.    IVaUa,  43  Oh.  D. 

4th  ed.  574. 

(p)  Jiogera  v.  Challis,  27  Bear. 
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productioD  of  the  lease,  under  whicb  his  intending  lessor 
holds,  and  of  the  subsequent  or  the  last  forty  years'  title 
thereunder,  iu  the  same  manner  as  if  he  had  contracted 
to  buy  the  lease  (s).  But  he  has  now  no  right,  in  the 
absence  of  stipulation  to  the  contrary,  to  call  for  the  title 
to  any  leasehold  reve7*8ion  expectant  on  any  lease,  under 
which  his  proposed  lessor  holds  {t).  The  covenants  and 
conditions,  which  can  be  required  to  be  inserted  in  a 
lease,  in  the  absence  of  special  stipulation,  have  been 
already  referred  to  (a). 

On  the  completion  of  any  sale  or  mortgage  of  land.  Title  deeds. 
the  purchaser  or  mortgagee  becomes  entitled  to  ail 
documents  of  title,  which  relate  exclusively  to  the 
property  dealt  with  (x) ;  and  these  are  always  handed 
over  to  him.  The  possession  of  the  title-deeds  is  of  importance 
the  greatest  importance;  for  if  the  deeds  were  not posse^asion. 
required  to  be  delivered,  it  is  evident  that  property 
might  be  sold  or  mortgaged  over  and  over  again  to 
differeut  persons,  without  much  risk  of  discovery.  The 
only  guarantee,  for  instance,  which  a  purchaser  has  that 
the  lands  he  contracts  to  purchase  have  not  been  mort- 
gaged, is  that  the  deeds  are  in  the  possession  of  the 
vendor.  It  is  true  that  in  the  counties  of  Middlesex  Registration, 
and  York,  registries  have  been  established,  a  search  in 
which  will  lead  to  the  detection  of  all  dealings  with  the 
property  (y) ;  but  these  registries,  though  existing  in 
Scotland  and  Ireland,  do  not  extend  to  the  remaining 
counties  of  England  or  to  Wales.  Generally  speaking, 
therefore,  the  possession  of  the  deeds  is  all  that  a 
purchaser  has  to  depend  on :  in  most  cases,  this  pro- 
tection,  coupled  with  an  examination  of  the  title  they 
disclose,  is  found  to  be  sufficient :  but  there  are  certain 
circumstances  in  which  the  possession  of  the  deeds  can 

(t)  AfU4,  p,  6iA.  (x)    Sug.    y.    ik    p.   407,    4M 

(t)  But.  44  &  45  Vict.  c.  41,  s.      14th  ed. 
18.  (jf)  See  anUf  pp.  196,  626. 

(tt)  Ante,  p.  470,  n.  («). 
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PoMnession  of  afFord  no  security.  Thus  the  possession  of  the  deeds 
guard  awrnlr  i^  00  Safeguard  against  an  annuity  or  rentchai^ 
ttn>nt.cbarge:pgy^))lQ  out  of  the  lauds ;  for  the  grantee  of  a  rent- 
iior  against  charge  has  no  right  to  the  deeds  (3).  So  the  pos- 
M^gieulnt  session  of  the  deeds,  showing  the  conveyance  to  the 
for  life  oniv.  yendor  of  an  estate  in  fee  simple,  is  no  guarantee  that 
the  vendor  is  not  now  actually  seised  only  of  a  life  estate ; 
for,  since  he  acquired  the  property,  he  raay,very  possibly, 
have  married  ;  and  on  his  marriage  he  may  have  settled 
the  lands  on  himself  for  his  life,  with  remainder  to 
his  children.  Being  then  tenant  for  life,  he  will,  like 
every  other  tenant  for  life,  bo  entitled  to  the  custody  of 
the  deeds  (a) ;  and  if  he  should  bo  fraudulent  enough 
to  suppress  the  settlement,  he  might  make  a  con  veyance 
from  himself,  as  though  seised  in  fee,  deducing  a  good 
title,  and  handing  over  the  deeds;  but  the  purchaser, 
having  actually  acquired  by  his  purchase  nothing  more 
than  the  life  interest  of  the  vendor,  would  be  liable, 
on  his  decease,  to  be  turned  out  of  possession  by  his 
children ;  for,  as  marriage  is  a  valuable  consideration, 
a  settlement  then  made  cannot  be  set  aside  by  a  sub- 
sequent sale  made  by  the  settlor.  Against  such  a 
fraud  as  this  the  registration  of  deeds  seems  the  only 
protection.  In  some  cases,  also,  persons  are  entitled  to 
an  interest,  which  thej  would  like  to  sell,  but  are  pre- 
vented,  from   not  having   any  deeds  to   hand  over. 


(2)  The  late  author  once  met  with 
aa  instance  in  which  lands  were, 
from  pure  inadvertence,  sold  as 
free  from  incumbrance,  when  in 
fact  they  were  subject  to  a  rent- 
cbiirge,  which  had  been  granted 
by  the  vendor  on  bis  marriaffe 
to  secure  the  payment  of  the 
premiums  of  a  policy  of  insurance 
on  his  life.  The  marriage  settle- 
ment was,  as  usual,  prepared  by 
the  solicitor  for  the  wife;  and  the 
vendor's  solicitor,  who  conducted 
the  8dle,  but  had  never  ^een  the 
settlement,  iras  not  aware  that 
any  charge  had  been  made  ou  the 


lands.  The  vendor,  a  person  of 
the  highest  respectability,  was,  'as 
often  happens,  ignorant  of  the 
legal  effect  of  the  settlement  he 
had  siirned.  The  charge  was  for- 
tunately discovered  by  accident 
shortlv  before  the  completion  of 
the  sale. 

{a)  Sugd.  Vend.  A  Pur,  445, 
n.  (1),  14tb  ed.;  Leatkes  v.  Lwihtt, 
5  Ch.  D.  221.  Even  an  equitable 
tenant  for  life  has  been  declared 
entitled  to  the  custody  of  the  title 
deeds;  Be  SurwOy's  SUtUd 
^«t<i/sir,  42  Ch.  b.  C2l. 


OF  TITLE. 


551 


Thus,  if  lands   be   settled   on   A.   for   his   life,   with  Difficulty  io 
remainder  to  B.  in  fee,   A.  during  his  life  will  be  en*  reversion,  for 
titled   to  the  deeds;  and  B.  will  find  great  difficulty ^vMdence that 
in   disposing  of   his   reversion  at  an   adequate  price ;  "aii^ffag  5"^^ 
because,  having  no  deeds  to  give  up,  he  has  no  means  made, 
of  satisfying  a  purchaser  that   the  reversion   has  not 
previously    been   sold    or  mortgaged    to    some   other 
person.     If,  therefore,  B.'s  necessities  should  oblige  him 
to  sell,  he  will  find  the  want  of  a  registry  for  deeds  tlie 
cause  of  a  considerable  deduction  in  the  price  ho  can 
obtain.     It  may  here  be  remarked,  that  as  few  people  Sale  of 
would  sell  a  reversion  unless  they  were  in  difficulties, 
equity,  whenever  a  reversion  was  sold,  threw  upon  the 
purchaser  th^*onus  of  showing  that  he  gave  the  fair 
market  price  for  it  (J).     But  it  is  now  provided  that  New  enact- 
no  purchase,  made   botid  fidey  and  without  fraud   or  "*^"* 
unfair  dealing,  of  any  reversionary  interest  in  real  or 
personal  estate  shall  hereafter  be  opened  or  set  aside 
merely  on  the  ground  of  undervalue  (c). 


reversions. 


Again,  if  lands  are  subject  to  any  mortgage  made 
before  the  year  1882,  there  may  be  a  difficulty  in  deal- 
ing with  them  on  account  of  the  absence  of  title  deeds. 
For  a  mortgagee  under  such  a  mortgage  who  has  pos-  Mfutga^or 
session  of  the  title  deeds,  cannot  as  a  rule  be  compelled  spectdeedT' 
to  produce  them  for  inspection,  without  being  paid  off  {d).  JJ}  m^^mff^ag^^^ 
With  regard,  however,  to   mortgages  made  after  the®^^®P*^J^ 


year  1881,  it  is  enacted  by  a  section  of  the  Convey- jj^^^^j^^j^ 
ancing  Act  of  1881  («),  which  has  effect  notwithstand-"*^*"*- 


ib)  Lord  Aldborovgh  v.  Trye,  7 
Ci.  k  Fin.  4»6;  DavUt  v.  Coopei\ 
6  My.  k  Cr.  270;  Sugd.  Vend.  & 
Pur.  278,  14th  ed.;  £dward$  v. 
Jiurt,  2  Dc  Gex,  M.  &  G.  56. 

{e)  Stat.  81  Vict.  c.  4.  See 
Lord  Ayl4*ford  v.  Morrw^  L.  K., 
8  Ch.  484;  (/ Horke  r.  SoUng- 
broke,  2  A  pp.  Cas.  814;  Fry  v. 
Lane,  40  Ch.  D.  812. 

{d)     C/tii'hetUr    v.    Marquis    of 


Donegall,  L.  R.,  6  Ch.  497; 
Sugd.  Vend,  k  Pur.  435,  44% 
14th  ed.  See  1  Dart,  V.  k  P. 
475,  6th  ed.;  Seton  on  Decrees, 
1058,  4th  ed.;  Davidson,  Prec. 
Conv.  Vol.  II.,  Part  II.,  p.  251, 
4th  ed. 

(«)  Stat.  44  &  45   Vict.   c.  41, 
8.  ]6;    see  WtlHams's  GonyeyaQC 
ing  Statutes,  124. 
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ing  any  stipulation  to  the  contrary,  that  a  mortgagor, 
as  long  as  his  right  to  redeem  subsists,  shall,  by  viitne 
of  that  Act,  be  entitled,  at  his  own  cost,  to  inspect  and 
make  copies  or  abstracts  of  or  extracts  from  the  docu- 
ments of  title  relating  to  the  mortgaged  property  in  the 
custody  or  power  of  the  mortgagee. 

Title  deeds  Where  the  documents  of  title  relate,  not  only  to  the 

other°and.      la"d  sold,  but  also  to  Other  property,  which  the  vendor 

retains,   he  is   entitled   to   retain  the  docnments  (/). 

Where   the  title-deeds  cannot  be  delivered  over  to  a 

purchaser,  ho  is  entitled  to  require  the  vendor  to  give 

Acknowiedsr-   OT  procurc  him  a  statutory  written  acknowledgment  of 

S^^^oductfou  ^^^®  right  to  their  production,  and  to  delivery  of  copies 

of  documeiiu.  thereof  (g).  When  such  an  acknowledgment  is  given  by  a 

person,  who  retains  possession  of  documents,  it  has  the 

effect  provided  in  the  9th  section  of  the  Conveyancing 

Act  of  1881  (A) ;  which  is,  shortly,  to  impose  on  every 


8.  §.' 


')  SUt.  87  A  88  Vict.  c.  78,      see  Davidson,  Prec.  Coqt.  VoL  II., 

This  rule  does  not  applr  to      Part  II.,  288  et  aeq.,  SM,  4tb  ed. 

the  case  of  a  mortgage,  as  to  wnicb 


(^)  In  such  cases  the  purchaser  was   formerly  entitled  to  a  eotenant 
for  production  of  the  title  deeds:  but  now  any  liability  to  giro  Buch  « 
covenant   will    be    satisfied    by    the   statutory     acknowledgment.    The 
A)itAitiAd  purchaser  was  also  entitled  to  require  attesMd  copies  to  be  furnished 

Attestea  ^^  \i\m^  at  the  vendor^s  expense,  of  any  documents,  of  which  he  was 

copies.  entitled  to  a  covenant  for  production,   except  instruments  oo  record. 

But,  though  he  is  still  entitled  to  hare  such  attested  copies,  the  rule 
now  is  that  he  must  bear  the  expense  of  them  himself.  The  statutory 
acknowledgment  must  also  be  prepared  at  the  purchaser's  expense,  but 
the  vendor  must  bear  the  expense  of  the  perusu  and  execution  tbereti/ 
on  behalf  of  and  by  himself  and  all  necessary  parties  other  tban  the  pur- 
chaser. A  purchaser  is  entitled  to  the  statutorv  acknowledgment  iu 
respect  of  all  such  documents,  not  delivered  to  nim,  as  are  aecessarv 
to  make  a  good  title  according  to  the  contract;  except  documents  (not 
bein^  in  the  vendor's  possession  or  power),  of  which  the  purchaser  can 
obtain  good  evidence  nimself,  as  deeds  of  bargain  and  sale  enrolled  or 
copies  of  court  roll.  See  Cooper  v.  Emerj/^  1  Ph.  888;  Sug.  V.  4  P. 
84,  446—450,  458,  14th  ed.;  stots.  87  A  88  Vict.  c.  78,  a.  2;  44  &  45 
Vict.  c.  41,  ss.  8  (snb-s.  6),  9  (sub-s.  8);  Williams's  Conveyancing 
Statutes,  12—14,  48. 

{h)  Stat  44  k  45  Vict.   c.   41.  appears  to  reqoire  the  same  stamp 

See       Williams's       Conveyancing  as  an  agreement;  see  mtU,  p.  17^ 

Statutes,  94.     A  statutory  ack  now-  n.  (^). 
ledgment,    unless  given  by  deed, 
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poeeeesor  of  the  docaments,  during  such  time  odIj  as  they 
remain  in  his  possession  or  control,  an  obligation  to  pro- 
duce them  whenever  reasonably  required  for  proving  or 
supporting  the  title  of  any  person  entitled  to  the  benefit 
of  the  acknowledgment,  and  to  deliver  to  him  true  copies 
of  or  extracts  from  them.  This  obligation  will  be  en- 
forceable by,  but  at  the  expense  of,  the  person  to  whom 
the  acknowledgment  is  given,  or  any  person,  not  being 
a  lessee  at  a  rent,  having  or  claiming  any  estate,  interest, 
or  right  through  or  under  him,  or  otherwise  becoming 
through  or  under  him  interested  in  or  affected  by  the 
terms  of  any  of  the  documents.  The  statutory  acknow- 
ledgment does  not  confer  any  right  to  damages  for  loss 
or  destruction  of,  or  injury  to  the  documents  to  which 
it  relates  (i).     But,  under  the  same  9th  section  of  the  Undertaking 

for  snfe 

Conveyancing  Act,  1881,  if  a  person  retaining  pos- custody  of 
session  of  documents  gives  to  another  a  written  under-  °^""*®"*®- 
taking  for  safe  custody  thereof,  that  will  impose  on 
every  possessor  of  the  documents,  so  long  as  he  has 
possession  or  control  of  them,  an  obligation  to  keep 
them  safe,  whole,  uncancelled  and  nndefaced,  unless 
prevented  from  doing  so  by  fire  or  other  inevitable 
accident  {k).  A  purchaser  entitled  to  require  a  statutory 
acknowledgment  for  production  of  documents  would 
appear  to  be  also  entitled,  as  a  rule,  to  require  an 
undertaking  for  their  safe  custody  {I).  So  that  a  vendor, 
who  desires  to  limit  his  liability  to  that  imposed  by  the 
statutory  acknowledgment,  should  be  careful  to  stipulate 
expressly  that  he  will  give  no  undertaking  for  the  safe 
custody  of  any  documents  retained.  Such  a  stipulation 
is  usually  made  on  sales  by  trustees.    An  acknowledg- 

(f)  Stat.    44  &  46  Vict.    c.  41,  for  safe  cuatody .      And  the  atatn- 

8.  9,  8ub-8.  6.  tory  undertaking  will  now  satisfy 

(k)  Stat.  44  A    45  Vict.   c.    41,  any  liability   to  give   a  corenant 

8.  9,  8ub-8.  9.  for   safe   custody    of   documents. 

(0  The   common    form    of   the  See  1   Davidson,    Prec.  Gonv.  238, 

covenant  for   production    of  title  4th  ed.;  stat.  44  &  4A  Vict.  c.  41, 

deeds  in  use  before  1882  {anUfp,  s.   9,  sub-s.    11;    Williiims^s  Coo- 

062,  D.  (g)  ),  included    a  covenant  veyancing  Statutes,  101,  102. 
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nieut  of  right  to  prodnction  of  title-deedB,  to  take  effect 
under  the  statute,  must  be  given  by  the  person  who 
retains  possession  of  the  deeds ;  and  this  will  not 
necessarily  be  the  vendor.  Thus,  if  part  of  an  estate 
in  mortgage  be  sold  by  the  mortgagor  with  the  con- 
currence of  tlie  mortgagee,  the  latter  will  be  the  person 
who  retains  possession  of  the  title-deeds  (m).  In  this 
case  therefore  the  vendor,  to  satisfy  his  liability  to  the 
]>urchaser  (n),  must,  if  he  can,  procure  the  statutory 
acknowledgment  to  be  given  b}^  the  mortgagee  (o). 
But  it  will  be  no  objection  to  the  title,  that  the  vendor 
is  unable  to  procure  for  the  purchaser  a  statutory 
acknowledgment  from  the  person  in  possession  of  the 
title-deeds,  if  the  purchaser  will  have  an  equitable  right 
to  their  production  independently  of  any  acknowledg- 
ment {j}).  It  appears  that,  when  part  of  an  estate  is 
sold  and  the  vendor  retains  the  title  deeds,  the  purchaser 
will  have  an  equitable  right  to  their  production  in  proof 
of  his  title,  without  any  express  agreement  therefor  (q). 


Bearcb  in 
Middlesex 
and  Vork 
rej^istries. 


When  the  lands  sold  or  to  be  mortgaged  are  situated 
in  either  of  the  counties  of  Middlesex  or  York,  search 
18  made  in  the  registries  established  for  those  counties, 
to  discover  if  there  be  any  registered  assurance  affect- 
ing the  lands,  which  has  not  been  disclosed  by  the 
abstract  (/•) ;  and  a  memorial  of  the  conveyance  is  of 


(m)  See  ani€,  p.  549. 

(n)  Ante^  p.  552. 

(o)  Undei  tlie  practice  before 
1882,  a  covenant  for  production 
of  the  title  deeds  should  have 
been  entered  into  by  the  person 
entitled  to  their  possession  in 
respect  of  the  lef^al  estate  in  the 
land;  see  Sug.  V.  k  P.  453  and 
II.  (1;,  14th  ed.;  1  Dart.  V.  k  P. 
554,  55f>,  5th  ed. ;  1  Davidson, 
J'rec.  Conv.  590,  691,  4th  ed. 

(/;)  Stat.  87  k  88  Vict,  c.  78, 
s.  2;  see  Williunis's  Conveyauclng 
Statutes,  12. 


iq)  Fain  v.  Ay^n,  2  S.  A  S. 
533,  535;  Sog.  V.  k  P.  445, 
n.  (1),  453,  n.  (1),  14th  ed. 

(r)  Ante,  pp.  196,  526.  By 
Stat.  47  k  48  Vict.  c.  54,  as.  20  — 
28,  81,  provision  is  made  for 
official  search  in  the  Yorkshire 
rcKisters,  and  the  issue  of  a  cer- 
tincate  of  the  result  of  such  a 
search.  Like  provision  as  to 
Middlesex  is  maae  by  the  Rules 
under  the  Land  Registry  (Middle- 
sex Deeds)  Act,  1891;  W.  N 
18lh  Feb.  1892, 
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course   duly    registered  as  soon  as  possible  after  its 
execution.     As  to  lands  in  all  other  counties  also,  there 
are  certain  matters  affecting  the  title,  of  which  every 
purchaser  can  readily  obtain  information.     Thus,  if  any 
estate  tail  has  existed  in  the  lands,  the  purchaser  can 
always  learn  whether  or  not  it  has  been  barred  ;  for  the  Seurcii  for 
records  of  all  fines  and  recoveries,  by  which  the  bar  was  veriea,  and 
formerly  effected  (s),  are  preserved  in  the  Public  Kecord  dled"!*"'"^ 
Ofiice  (t) ;  and  the  deeds,  which  have  been  substituted 
for  those  assurances  were  required  to  be  enrolled,  for- 
merly in  the  Court  of  Chancery  (w),  and  since  the  year 
1879  in  the  Central  Office  of  the  Supreme  Court  {v). 
Conveyances  executed  by  married  women  under  theoeedb 
provisions  of  the  Act  for  the  abolition  of  fines  and  re-  Jy  nmrrief^ 
covcries  before  the  year  1883  can  also  be  discovered  by  Jhe'^ear'iSr 
a  search  in  the  index  of  the  certificates  of  the  acknow- 
ledgment of  such  deeds  (a;),  which  is  now  kept  at  the 
same  Central  Ofiice  (y).     So  we  have  seen  that  search  Search  for 

writs  and 

is  always  made  in   the   register  of   writs  and  orders  orders  affect- 
affecting  land,  in  order  to  discover  if  the  land  has  been  ]^pendem^^ 
taken  in  execution   {z) ;  also  for  registered   pending 
actions,  by  which  the  purchaser  or  mortgagee  would  bo 
bound  (a).    Again,  iudcrments  entered  up  before  the  Search  for 

/^r.    1       i.    T   -I      ^rt/»/v         %     "I   1  11^  .  ,  judgments  and 

23rd  of  July,  1860,  and  debta  to  the  Crown  mcurred  Crown  debts, 
before  the  2nd  of  November,  1865,  are  charges  on  land, 
if  duly  registered ;  and  if  the  vendor  or  mortgagor,  or 


I; 


(«)  AnUj  pp.  92,  94. 

it)  EsUblished  by  slat.  1  A  2 
Vict.  c.  92. 

(u)  AnU,  pp.  98,  94.  As  to 
tines  and  recoveries  m  Wales  and 
Cheshire,  see  stat.  5  A  6  Vict, 
c.  32. 

(V)  Stat.  42  A  48  Vict.  c.  78, 
44.  5;  Rales  of  the  Supreme  Court, 
1883,  Ord.  LXI.  r.  9.  Au  official 
search  for  such  deeds  may  now  be 
directed  to  be  made,  and  a  certi- 
ficate of  the  result  obtamed ; 
Ord.  LXI.  r.  28;  see  Williamn's 
Convevancin^f    Statute?*,    273,    274. 

(x)  i^ao  arUe,  p.  2H4  and  n.   (<;); 


Williams's  Conveyancing  Sta- 
tutes, 281—285. 

(y)  An  official  search  for  such 
conveyances  may  he  directed  tfi 
be  made  and  a  certificate  of  the 
result  obtained  :  see  stat.  45  & 
46  Vict.  c.  89,  ss.  2,  7 ;  Rules  of 
the  Supreme  Court,  1888,  Ord. 
LXI.  r.  28;  Williams's  Convey- 
ancing Statutes.  2H2.  268.  2(3H, 
270,  m,  281—2555,  477—479,  488, 
486,  490,  491. 

iz)  Ante,  pp.  249,  250,  266, 
268. 

(a)  Ante,  pp.  267,  208 
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Search  for 
Crown  process 
of  ezocution. 


Search  for 
life  annuities. 


Search  for 
Land  Charges. 


Search  in 
Court  Rolls. 

Search  for 
bankruptcy 
or  insolvency ; 


and  for  deeds 
of  arrange- 
ment. 

Practice  us 
to  searches. 


any  former  owner  might  have  created  such  incum- 
brances, they  should  be  searched  for  (&).  And  where 
liability  to  the  Crown  may  have  been  incurred  after 
the  let  of  November,  1865,  the  register  of  Crown  writs 
<»r  processes  of  execution  should  be  searched  (c).  It  is 
also  usual  to  search  the  register  of  life  annuities  granted 
(otherwise  than  by  marriage  settlement  or  will)  after 
the  25th  of  April,  1855  {d).  On  a  sale  or  mortgage  ol 
agricultural  land,  it  is  desirable  to  search  for  land 
charges  affecting  the  same  and  registered  under  the 
Land  Charges,  &c..  Act  of  1888  {e) ;  and  also  for  land 
improvement  charges  not  so  registered  (y).  On  the 
sale  or  mortgage  of  copyholds,  the  Court  Rolls  are 
always  searched  (g).  Lastly,  the  bankruptcy  of  and 
vendor  or  mortgagor,  or  his  insolvency  prior  to  the 
Bankruptcy  Act,  1861  (A),  may  be  discovered  by  a 
search  in  the  records  of  the  Bankrupt  or  Insolvent 
Courts  ;  and  it  is  the  duty  of  the  purchaser's  or  mort- 
gagee's solicitor  to  make  such  search,  if  he  has  any 
reason  to  believe  that  the  vendor  or  mortgagor  is  oi 
has  been  in  embarrassed  circumstances  (i).  In  such  a 
case,  search  should  also  be  made  for  any  deed  of 
arrangement,  which  may  affect  the  land  {k).  Searches 
are  usually  confined  to  the  period  which  has  elapsed 
from  the  last  purchase  deed, —  the  search  presumed  to 


(J)  Ante,  pp.  a46— 251,  a(W. 
261,  268.  It  is  not  necessary  to 
search  for  judgment  or  Crown 
debts  agum»t  the  names  of  trustees, 
or  of  mortgagees,  who  have  been  or 
are  to  be  pam  off;  WhUtooHk  ▼. 
Oaugain,  1   Ph.  728 ;  ante,   p.  523. 

(c)  AnU,  pp.  261,  268. 

{d)  AnU,  pp.  894,  895.  Life 
annuities,  which  m^  have  been 
charged  on  the  land  tor  money  or 
money's  worth  prior  to  the  10th 
of  August,  1854,  may  generally 
be  discovered  by  a  search  amongst 
the  memorials  of  such  annuities; 
see  ante,  p.  894,  n.  {I).  The  lands 
charged,   however,   are  not  neces- 


sarily mentioned  in  the  memorial. 
This  search  must  now  be  made  in 
the  Central  Office ;  but  at  the 
present  time  it  can  rarely  be 
necessary. 

(4)  See  anU,  pp.  120,  121,  487. 

(/)  AnU,  p.  121  ;  as  to  these 
searches,  see  Elphinstone  and 
Clark  on  Searches,  109  H  »eq. 

(g)  Elphinstone  and  Clark  on 
Searches,  161;  1  Dart,  V.  A  P. 
454,  497,  5th  ed.;  528,  666,  6th 
ed. 

(h)  Ant€,  pp.  258—255. 

(•')  CoowT  V.  8ttphienM>n^  16  Jar. 
424;  21   L.  J.,  Q.  B.  292. 

{k)  AnU,  p.  254. 
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have  been  made  on  behalf  of  the  former  purchaser 
being  generally  relied  on  as  a  saffident  guarantee 
against  latent  incuinbrant^es  prior  to  that  time  {I). 

The  bnlk  of  the  purchase  money  is  never  paid,  on  aP*y™®°*<>' 

,  *•  purchase  or 

sale  of  land  (m),  nor  is  mortgage  money  nsaally  mortgage 
advanced,  until  the  title  has  been  investigated  in  the  ^uTeyance. 
manner  described  (n),  and  the  necessary  searclies 
made.  But  if  all  th^e  inquiries  have  been  satis- 
factorily prosecuted,  tlie  transaction  is  then  completed 
by  conveyance  of  the  land  on  the  one  hand,  and  pay- 
ment of  the  consideration  money  on  the  other.  As  a 
rule,  a  person  bound  to  pay  money  to  another  will  not 
be  discharged  from  his  liability  by  payment  to  the 
other's  solicitor,  unless  the  solicitor  be  expressly 
authorised  to  receive  the  money  (o).     But  by  the  Con- P*y™«?*  *° 

•^    ^  •'  vendor  8  or 

veyancing  Act  of  1881  {p\  where  a  solicitor  produces  a  mortgagor's 
deed  having  in  the  body  thereof  or  indorsed  thereon  a 
receipt  for  consideration  money  or  other  consideration, 
the  deed  being  executed  or  the  indorsed  receipt  being 


{I)  Williams  on  Real  Property, 
857,  l8t  ed. ;  465,  18th  ed.  ;  El- 
phinstone  and  Clark  on  Searches, 
50,  148,  149.  As  we  ha^e  seen 
(ante,  pp.  268,  269),  in  the  case 
of  matters,  whereof  entries  are 
required  or  allowed  by  statute  to 
be  made  in  the  Central  Office,  or 
which   may  be  entered  in  the  re- 

Sisters  established  by  the  Land 
harses  Act  of  1888,  official 
searches  may  be  made,  and  a  cer- 
ti6cate  of  the  result  obtained. 
And  it  is  enacted  that  such  a 
certificate  shall  be  conclusive  in 
favour  of  a  purchaser.  It  appears, 
however,  that  such  a  certificate 
will  merely  be  conclusive  evid- 
ence, in  favour  of  a  purchaser, 
that  there  are  no  entries  against 
the  person  named  therein  off  the 
description  therein  applied  to  him. 
Hence  private  searches  may  be  pre- 
ferred, as  affording  a  better  oppor- 
tunity for  tracing  entries  gainst 
the  same  person  under  a  dicferent 


description  ;  see  the  work  last 
cited  (which  should  be  consulted 
on  the  subject  of  searches  gene- 
rally), np.  166—168. 

(m)  On  all  sales  by  auction  and 
many  private  sates,  a  deposit  of 
a  certain  percentage  of  tne  pur- 
chase money  is  made,  on  entering 
into  the  contract,  as  a  guarantee 
for  its  due  performance  ;  see 
Bowe  V.  SmUh,  87  Ch.  D.  89. 

(n)  Ante,  p.  542. 

(q)  See  Wilkinaon  v.  Candlith, 
5  Ex.  91  ;  Finey  v.  Chaplin,  2 
De  O.  &  J.  468,  477,  481;  Bour- 
dillon  V.  Jioche.  27  L.  J.,  N.  S. 
Ch.  681  ;  £x  parte  Sunnbanke,  11 
Ch.  D.  525. 

(p)  SUt.  44  &  45  Vict.  c.  41, 
s.  56.  SUt.  51  A  52  Vict.  c.  59, 
s.  2  (altering  the  law  as  laid  down 
in  j?«  Belkimy  and  Metropolitan 
Board  of  Worke,  24  Ch.  D..887), 
now  enables  trustees  so  to  autho- 
rize their  solicitor  to  receive 
money  due  to  them. 
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Payment  to 
trustees. 


Trustee's 
receipt  for 
mon«y,  securi 
ties  and  other 
persoThal  pro- 
perty^  now  u 
good  dis- 
charge. 


signed  by  the  person  entitled  to  give  a  receipt  for  that 
consideration,  the  deed  shall  be  sntUcient  anthoritj 
to  the  person  liable  to  pay  or  give  the  same  for  his 
paying  or  giving  the  same  to  the  solicitor^  without  the 
solicitor  prodacing  any  other  authority  in  that  behalf. 
Formerly  it  was  a  rule  of  equity,  that  any  person 
paying  money  or  assigning  other  pei-sonal  estate  to  a 
trustee  thereof  was  bound  to  see  that  the  same  was 
duly  applied  pursuant  to  the  trust,  unless  exempted 
from  that  obligation  by  the  intention  of  the  author  of 
the  trusts ;  which  intention  might  be  either  expressly 
declared  or  implied  from  the  natnre  of  the  trusts  (^}. 
But  it  is  now  cnticted  (r)  that  the  receipt  in  writing 
of  any  trustees  or  trustee  for  any  money,  securities  or 
other  personal  property  or  effects  payable,  transferable 
or  deliverable  to  them  or  him  under  any  trust  or  power 
shall  be  a  6u£Scient  discharge  for  the  same,  and  shall 
effectually  exonerate  the  person  paying,  transferring 
or  delivering  the  same  from  seeing  to  the  application 
or  being  answerable  for  any  loss  or  misapplication 
thereof. 


Not  only  is  proof  of  title  required  in  modern  dealings 
with  land  (.^),  but  a  guarantee  of  indemnity,  in  case  the 


{a)  See  Sug.  V.  k  P.  667  iiitq., 
14tn  ed.;  Lewin  on  Trusts,  452 
*i  seg.f  8th  ed.  It  was  conse- 
quently the  practice  to  insert  in 
all  instruments  creating  a  trust  a 
clause,  called  the  receipt  clause, 
declaring  that  the  receipt  of  the 
trustees  should  discharge  any 
person  paying  money  to  them 
from  the  obligation  so  imposed. 
This  practice  was  discontinued 
after  the  passing  of  Lord  Cran- 
worth's  Act  ;  see  next  note ; 
Davidson,  Prec.  Conr.  Vol.  III. 
Pt.  I.  p.  226,  Pt.  II.  p.719,  n., 
Srd  ed . 

(r)  Stat.  44  6i  45  Vict.  c.  41, 
8.  86,  which  applies  to  trusts 
created  either  before  or  after  the 


commencement  of  the  Act.  Also 
by  Stat.  22  &  23  Vict.  c.  85,  s.  28, 
the  receipt  of  a  trustee  for  any 
purehase  or  mortgage  money  pay- 
able to  him  is  a  good  discbarffe, 
unless  a  contrary  intention  t>e 
expressly  declared  by  the  instru- 
ment creating  the  trust.  Lord 
Granworth's  Act,  stat.  28  A  24 
Vict.  c.  145,  8.  29,  provided  that 
trustees'  receipts  should  be  good 
discharges  for  any  money  payable 
to  them  *  but  this  provision 
applied  only  in  the  case  of  in- 
struments executed  after  the  Act, 
and  was  repealed  by  stat.  44  A  45 
Vict.  c.  41,  s.  71. 
{$)  Ante,  p.  541. 
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title  should  afterwards  ])rove  defective,  is  also  taken. 
This  guarantee,  however,  does  not  follow  the  form  of 
the  old  warranty,  which  bound  the  warrantor  to  give 
lands  of  equal  value  in  default  of  maintaining  hin 
title  (t) ;  but  it  is  contained  in  certain  covenants  for  Covenants 
title,  as  they  are  termed,  given  by  the  party  conveying  ^^  *  ®" 
the  land ;  for  breach  of  whifth  covenants  the  remedy 
is  an  action  for  damages  {u).  Unlike  the  simple  clause 
of  warranty  in  ancient  days,  modern  covenants  for  title 
were  five  and  are  now  four  in  number.  The  first 
covenant  was,  that  the  vendor  is  seised  in  fee  simple; 
the  next,  that  he  has  good  right  to  convey  the  lands  ;  the 
third,  that  they  shall  be  quietly  enjoyed  ;  the  fourth,  that 
they  are  free  from  incumbrances ;  and  the  last  that  the 
vendor  and  his  heirs  will  make  any  further  assurance 
for  the  conveyance  of  the  premises  which  may  reason- 
ably be  required.  But  during  the  second  quarter  of 
the  present  century  the  first  covenant  went  out  of  use, 
the  second  being  evidently  quite  suflBicient  without  it. 
Covenants  for  title  vary  in  xiomprehensiveness,  accord- 
ins:  to  the  circumstances  of  the  case.  A  vendor  is  Covenants 
not  bound  to  give  absolute  covenants  for  the  title  vendor, 
to  the  lands  he  sells  (a?),  but  is  entitled  to  Umic 
his  responsibility  to  the  acts  of  those  who  have 
been  in  possession  since  the  last,  sale  of  the  estate; 
so  that  if  the  land  should  have  been  purchased  by 
his  father,  and  so  have  descended  to  the  vendor,  or 
have  been  left  to  him  by  his  father's  will,  the  covenants 
will  extend  only  to  the  acts  of  his  father  and  himself  (y) : 
but  if  the  vendor  should  himself  have  purchased  the 
lands,  he  will  covenant  only  as  to  his  own  acts  (^),  and 
the  purchaser  must  ascertain  by  an  examination  of  the 

It)  AnU,  p.  640.  (y)  Sugd.  Vend,   and  Pur.  574. 

(1*)   Sug.   V.    &   P.  610  et  MO,,  14th    ed.;  1    Dart,   V.    A  P.   6l«;, 

Uth   pd. ;  Jenkins  v.  Jones,  9  Q.  617,  6th  ed. 

B.  1).  129.  («)  See   next    chapter    and  Ap- 

(x)   Church  V.  Browny   16  Ves.  pendix  (A). 
268. 


500  ^*"  ^'T^^- 

previous  title,  that  the  vendor  pnrcliased  what  be  may 
covenanta  for  properij'  re-sell.      A  mortgagor,  on    the  other  hand, 
mortgagor,      always   givos    absolute  covenants  for  title;  for  those 
who  lend    money  are   accastomed   to  require   every 
Covenantobj  possiblo  securitj  for  its  repayment.     When  a  sale  is 
trusteen.         made  by  trustees,  who  have  no  beneficial  interest  in  the 
property  themselves,   they  merely  covenant   that  they 
have  respectively  done  no  act  to  encumber  the  premises. 
If  the  money  is  to  be  paid  over  to  A.  or  B.  or  any  persons 
in  fixed  amounts,  the  persons  who  take  the  money  are 
expected  to  covenant  for  the  title  (a) ;  but,  if  the  money 
belongs  to  infants  or  other  persons  who  cannot  covenant, 
or  is  to  be  applied  in  payment  of  debts  or  for  any 
similar  purpose,  the  purchaser  must  rely  for  the  security 
of  the  title  solely  on  the  accuracy  of  his  ovm  investi- 
gation (&). 

On  a  conveyance  of  freeholds,  the  covenants  for  title 
are  always  included  in  the  deed  of  conveyance :  but  on 
the  sale  or  mortgage  of  copyhold  lands  these  covenants 
are  usnallv  contained  in  a  deed  of  covenant  to  surrender, 
by  which  the  surrender  itself  is  immediately  preceded  (<?), 
the  whole  being  regarded  as  one  transaction  (d).  It  is 
no  longer  usual,  however,  to  insert  in  such  deeds 
express  covenants  for  title  at  length ;  the  present 
practice  is  by  the  use  of  the  proper  statutory  expres- 
sions to  incorporate  in  deeds  of  conveyance  the  cove- 
nants for  title  contained  in  the  Conveyancing  Act  of 
1881  {/).    For  by  virtue  of  this  Act  certain  covenants 

(a)  Sugd.  Vend,  and  Pur.  574,  sum,  then  a  dutj  of  eqaal  amount 

14tb  ed.  only  is  payable. 

(6)  Ibid.  (d)  Bidden  v.   BiddOl,  7  Sim. 

(c)  Antey  p.  619.     By  tbe  Stamp  529. 

Act,    1891,    sUt.    54    &    65    Vict.  (/)   Sut  44  A  45  Vict   c.   41, 

c.    89,    replacing   38    A    84   Vict.  s.  7;   see  also  sects.  59 /sub-s.  8), 

c.  97,  such  H  deed  of  covenant  is  60     (sub-s.     8)     64;     Williams's 

now  charged  with  a  duty  of  IO0./  Conveyancing     Statutes,      74 — 98, 

and  if  the  ad  valorem  duty  on  the  284,  286,  244. 
sale  or  mortgage  is  less  than  that 
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for  title  are  implied,  in  certain  cases,  upon  conveyances 
made  after  the  year  1881.  These  cases  and  the 
covenants  so  implied  appear  to  be  the  following,  the 
implied  covenant  being  in  each  case  made  with  the 
person  or  persons  to  whom  the  conveyance  is  made: — 


\l)  In  a  conveyance  far  vfduabU  consideraHon^  other  than  a 
mortgage^  covenants  by  a  perton  who  conveys  and  ie  eocpreseed  to 
convey  as  beneficial  owner,  for  right  to  convey,  for  quiet  enjoy- 
ment, for  freedom  from  incumbrances,  and  for  further  assurance 
limited  to  the  acts  of  the  person  who  so  conveys,  and  of  any 
one  through  whom  he  derives  title^  otherwise  than  by  purchase 
for  value.  The  expression  *'  purchase  for  value  **  does  not  in 
this  case  include  a  conveyance  in  consideration  of  marriage  (g) : 

<2)  In  a  conveyance  of  leasehold  property  for  valuable  considera- 
tion,  other  than  a  mortgage,  the  same  covenants  by  a  person  who 
conveys  and  is  expressed  to  convey  <u  beneficial  owner  as  arc  implied 
in  case  (1)  {h)\  and  a  further  covenant  (similarly  limited)  that 
the  lease  is  valid,  that  the  rent  has  been  paid,  and  that  the 
covenants  have  been  performed  (•')  : 

(8)  In  a  conveyunce  by  way  of  mortgage^  absolute  covenants 
for  title  by  a  person  who  conveys  and  is  ej^essed  to  convey  as 
beneficial  otoner  {k) : 

(4)  In  a  conveyance  by  way  of  mortgage  of  leasehold  property, 
the  same  covenants  by  a  person  who  conveys  and  is  expressed  to 
convey  as  beneficial  owner  as  are  implied  in  case  (8)  (l),  and,  in 
addition,  an  absolute  covenadt  for  validity  of  the  lease  creating 
the  term  for  which  the  land  is  held,  and  for  indemnity  against  the 
rent  and  covenants  of  the  lease,  so  long  as  any  money  remains  on 
the  security  of  the  conveyance  (m) : 

(5)  In  a  conveyance  by  way   of  settlementy    a   covenant   for   further, 
assurance   by   a  person   who   conveys   and   is   expressed   to   convey   at 
settlor  limited  to  himself,  and  every  person  deriving  title   under   him 
subsequently  to  that  conveyance  (n) : 


{g)  Sect.  7,  aub-s.  1  (A);  see 
Williams's  Conveyancing  Sta- 
tutes, 74,  78—82. 

(h)  An  assignment  of  leaseholds 
is  included  in  case  (1);  see  sect. 
2;  Williams's  Conveyancing  Sta- 
tutes, 27,  88. 

(«)  Sect.  7,  sub-s.  1  (B);  see 
Williams's  Conveyancing  Sta- 
tutes, 74,  78,  82,  88. 

(k)  Stat.  44  A  45  Vict.  c.  41, 
s.  7,  sub-s.  1  (C) ;  see  Williams's 
Conveyancing     Statutes,    74,    78, 

W.R.P. 


88—86. 

(Q  A  mortgage  of  leaseholds  is 
included  in  case  (8) ;  see  sect.  2 ; 
Williams's  Conveyancing  Sta- 
tutes. 27,  85. 

(m)  Stat.  44  &  45  Vict.  c.  41, 
s.  7,  sub-s.  1  (D);  see  Williams's 
Conveyancing  Statutes,  74,  78, 
86. 

(ri)  Sect.  7,  sub-s.  1  (E);  see 
Williams's  Conveyancing  Sta- 
tutes, 74,  78,  86. 
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Cases  in 
which  coTe- 
nants  for  title 
are  not  now 
impHed. 


Copyholds. 


Benefit  of 
implied  cove- 
nant to  run 
with  the  land. 


(6)  /a  any  convtyanee,  a  covenant  against  inenmbranoes  ftjr 
€V£ry  perton  who  conveys  and  ie  apr«9ed  to  convey  as  trustee  or 
mori^agesy  or  as  persotuU  representative  of  a  deceased  person,  or  as 
committee  of  a  lunatic  so  found  hy  inquisitiotk,  or  under  an  order  qf 
the  Courts  which  covenant  is  to  be  deemed  to  extend  to  eterj 
such  person's  own  acts  only  (0) : 

(7)  Where  in  a  conveyance  it  is  expressed  that  by  direction  of  a 
person  expressed  to  direct  as  beneficial  owner  ashother  person  convey*^ 
then  the  person  giving  the  direction,  whether  he  conveys  and  is 
expressed  to  convey  as  beneficial  owner  or  not,  is  to  be  deemed 
to  convey  and  to  be  expressed  to  convey  as  beneficial  owner,  and 
a  covenant  on  his  part  to  be  implied  accordingly  (p) : 

(b)  Where  a  wife  conveys  and  is  expressed  to  convey  as  ben^idal 
owner,  and  the  httd>and  also  conveys  and  is  expressed  to  convey  a» 
beneficial  owner,  then  the  wife  is  to  be  deemed  to  convey  and  to 
be  expressed  to  convey  by  direction  of  the  hasband,  as  benefi- 
cial owner ;  and,  in  addition  to  the  covenant  implied  on  the  part 
of  the  wife,  there  is  also  to  be  .  implied,  first,  a  covenant  on  the 
part  of  the  husband  as  the  person  giving  that  direction,  and, 
secondly,  a  covenant  oh  the  part  of  the  husband  in  the  same 
terms  as  the  covenant  implied  on  the  part  of  the  wife  {q), 

(Sect.  7,  sub-sect.  4.)  Where  in  a  conveyance  a  person  con- 
veying is  not  expressed  to  convey  as  beneficial  owner,  or  as  settlor, 
or  as  trustee,  or  as  mortgagee,  or  as  personal  representative  of  a 
deceased  person,  or  as  committee  of  a  lunatic  so  found  by  in- 
quisition, or  under  an  order  of  the  Court,  or  by  direction  of  a 
person  as  beneficial  owner,  no  covenant  on  the  part  of  the  person 
conveying  shall  be,  by  virtue  of  this  section,  implied  in  the 
conveyance  (r). 

(Sect.  7,  sub-sect.  5.)  In  this  section  a  conveyance  includes  a 
deed  conferriDg  the  right  to  admittance  to  copyhold  or  customary 
land,  but  does  not  include  a  demise  by  way  of  lease  at  a  rent^  or 
any  customary  assurance,  other  than  a  deed  conferring  the  right 
to  admittance  to  copyhold  or  customary  land  («). 

(Sub-sect.  6.)  The  benefit  of  a  covenant  implied  as  aforesaid 
shall  be  annexed  and  incident  to,  and  shall  go  with,  the  estate 
or  interest  of  the  implied  covenantee,  and  shall  be  capable  of 
being  enforced  by  every  person  in  whom  that  estate  or  interest 
is,  for  the  whole  or  any  part  thereof,  from  time  to  time  vested  (t). 


(0)  Sect.  7,  8ub-9.  1  (F;;  see 
Williams's  Conveyancing  Sta- 
tutes, 74,  78,  87. 

(p)  Sect.  7,  sub-s.  2;  see  WiU 
liams's  Conveyancing  Statutes, 
87,  88. 

(q)  Sect.  7,  sub-s.  8;  see  Wil- 
Hams' s     Conveyancing     Statatea, 


88—91. 

(r)  See  Williams's  Conveyane- 
inff  Statutes,  91. 

(s)  See  Williams's  Conveyanc- 
ing Statutes,  92. 

{t)  See  Williams's  Conveyanc- 
ing Statutes,  92,  98. 
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(Sub-sect.    7.)    A   covenant    implied    as    aforesaid   may    be   varied  Covenant 
w.    extended    by    deed,    and,    as   so   varied    or   extended,    shall,    »^  *^?  f   ^ 
far  as  may  be,   operate   in    the   like   manner,   and  with  all  the  like  ^^  varied  l>y 
incidents,    efFects    and    consequences,     as     if     such     variations     or  deed, 
extensions  were  directed  in  this  section  (u) 

By  means  of  the  above  enactments  snitahle  covenants 
for  title  may  be  incorporated  in  a  deed  of  conveyance 
of  freeholds  or  leaseholds  upon  a  sale,  mortgage  or 
settlement,  or  in  a  deed  of  covenant  to  surrender  copy- 
holds. But  to  accomplish  this  the  exact  expressions 
employed  in  the  Act  must  be  used ;  otherwise  no  cove- 
nant will  be  implied.  The  use  of  statutory  covenants 
for  title  will  be  illustrated  in  the  next  chapter. 

Fonnerly  some  words  used  in  conveyancing  in  them-  ^^Ji  j 
selves  implied  a  guarantee  of  good  title.     Thus  we  havepljjng  a 

•    \i  1  i-»i«j  t  guarantee  of 

seen  (x)  that  the  word  give  implied  a  personal  warranty ;  good  title. 

and  the  word  grant  was  supposed  by  some  to  imply  a  04ve. 

warranty,  unless  followed  by  an  express  covenant,  im-  Grani. 

posing  on  the  grantor  a  less  liabilit}^  (y).     At  common 

law  too,   an   exchange  and   a  partition   between  oo- Exchange. 

parceners    implied   a   mutual    right    of    re-entry,   onI^»r^i^n. 

the  eviction  of  either  of  the  parties  from  the  lands  ex 

changed  or  partitioned  (z).  And,  by  the  former  Registry  ^^J  *^q^^** 

Acts  for  Yorkshire,  the  words  grant,  bargain  and  seU,  in  bw-gam  and 

a  deed  of  bargain  and  sale  of  an  estate  in  fee  simple,  in  Yorkshire. 

inrollcd  in  the  Register  Office,  implied  covenants  for 

the  quiet  enjoyment  of  the  lands  against  the  baigainor, 

his  heirs  and  assigns,  and  all  claiming  under  him,  and 

also  for  further  assurance  thereof  by  the  same  parties, 

unless  restrained  by  express  words  (a).   The  word  grunt^ 

by  virtue  of  some  other  Acts  of  Parliament,  also  implies 

covenants  for  the  title  (b).     But  the  Act  to  amend  the  the  Uw^  n^x 

property. 

(«)  See  Williams's   Conveyanc-  (a)  Stat.   6   Anne,  c.   62  (c.  85 

ine  Statutes,  98.  in  Ruffhead),  ss.  80,  84;  8  Geo.  II. 

Tx)  Ante,  p.  540.  c.  «,  s.  85. 

(y)  See  Co.  Litt.  884  a,  n.  (1).  (h)  As  in  conveyances  by  com- 

(»)  Bustard's  oass^  4  Bep.  121  a.  panies  under   the   Lands   Clauses 

o  2 
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CoTeoant 
implied  in 
lease. 


Iaw  of  real  property  now  provides  that  an  exchange  or 
a  partition  of  any  tenements  or  hereditaments  made  by 
deed  shall  not  imply  any  condition  in  law ;  and  that 
the  word  give  or  the  word  grant  in  a  deed  shall  not 
imply  any  covenant  in  law  in  respect  of  any  tenements 
or  hereditaments  except  so  far  as  the  word  give  or  the 
word  grant  may  by  force  of  any  Act  of  Parliament 
imply  a  covenant  {c).  The  mere  conveyance  of  a  free- 
hold estate,  therefore,  does  not  now  imply  any  covenant 
for  title  (d).  Bnt  if  a  man  grant  a  lease  of  land  for  a 
term  of  years,  using  the  word  demise  or  equivalent 
expressions,  there  will  be  implied  on  his  part  a  cove- 
nant for  quiet  enjoyment  of  the  land  according  to  the 
lease  so  long  as  the  lessor  or  any  one  deriving  title 
from  him  shall  have  any  estate  in  the  land  {e).  So  that 
if  the  lessor's  estate  should  come  to  an  end  during  the 
term,  without  any  act  or  default  of  his  own,  as  by  the 
death  of  a  tenant  for  life,  the  lessee  would  be  without 
remedy  upon  such  an  implied  covenant  (f).  Though 
if  the  lessor  had  no  estate  at  all  in  the  land  coinprLsed 
in  the  lease,  which  took  effect  merely  by  estoppel  {g)y 
the  lessee  might  then  sue  on  the  implied  covenant  in 
case  of  bis  eviction  or  failure  to  enter  (A).  If,  however, 
the  lease  should  contain  an  express  covenant  by  the 
lessor  for  quiet  enjoyment,  limited  to  his  own  acts  only, 
such  express  covenant,  showing  clearly  what  is  intend^, 
will  nullify  the  covenant,  which  would  otherwise  be  im- 
plied in  law  from  the  word  demise  or  other  words  of 


ConsolidatioD  Act,  1845,  stat.  8 
&  9  Vict.  0.  18,  8.  182;  and  in 
conveyances  to  the  Governora  of 
Queen  Anne's  Bounty,  stat.  1  & 
2  Vict.  c.  20,  8.  22. 

{e)  SUt.  8  A  9  Vict.  o.  106, 
B.  4,  repealing  7  A  8  Vict.  c.  76, 
8.  6.  The  writer  is  not  aware  of 
any  Act  of  Parliament  by  force 
of  which  the  word  ffive  Implies  a 
CO  Ten  an  t 

{d)  See  Go.  Litt.  884  a,  n.  (1). 


(e)  Spmoa'8  com,  5  Rep.  17«; 
Shepp.  ToQch.  160,  165,  178; 
Bac.  Abr.  CoTenaot  (B);  Mosiftn 
V.  TU  WtU  MoHyn  Coal  df  Irrm 
Co.,  1  C.  P.  D.  145. 

(/)  Adamt  v.  Gihnty^  6  Bing. 
656. 

(^)  AfUe,  p.  468. 

(A)  Holdm^  V.  Taylwr,  Hob.  12; 
atyU  V.  ^MriA^,  Cro.  Jaa 
78. 
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lease  (i).  As  lias  been  before  mentioned  (A),  a  covenant 
so  limited  is  all  that  an  intending  lessee  can  require  to 
be  inserted  in  a  lease,  withoat  s})ecial  stipulation. 
This  covenant  must  still  be  set  out  at  length,  as  no 
covenants  for  title  are  implied  by  the  Conveyancing 
Act  in  a  demise  at  a  rent,  even  though  the  statutory 
expressions  be  used  (l).  • 


Some  mention  should  here  be  made  of  the  Acts  which 
have  been  passed  with  a  view  to  the  simplification  of 
titles  and  to  facilitate  the  transfer  of  land.     An  Act  has 
been  passed  "for  obtaining  a  declaration  of  title"  (?;i).  Actfoi- 
This  Act  empowers  persons  claiming  to  be  entitled  to  declaration  of 
land  in  possession  for  an  estate  in  fee  simple,  or  claiming 
power  to  dispose  of  such  an  estate,  to  apply  to  the  Court 
of  Chancery,  now  represented  by  the  Chancery  Division 
of  the  High  Court,  by  petition  in  a  summary  way  for 
a  declaration  of  title.     The  title  is  then  investigated  by 
the  Court;  and  if  the  Court  shall  be  satisfied  that  such 
a  title  is  shown  as  it  would  liave  compelled  an   un- 
willing purchaser  to  accept,  an  order  is  made  establish- 
ing the  title,  subject,  however,  to  appeal  as  mentioned 
in  the  Act.     This  Act,  though  seldom  resorted  to,  does 
not  appear  to  have  been  repealed.     Another  Act  of  the 
same  session  is  intituled  "  An  Act  to  facilitate  the  Proof  Act  to  faciii- 
of  Title  to  and  the  Conveyance  of  Real  Estates"  (w).  of  titie\o™nd 
This  Act  established  an  office  of  land  registry,  and  con-  JerreTates.  °' 
tained  provisions  for  the  official  investigation  of  titles, 
and  for  the  registratim  of  such  as  appeared  to  be  good 
and  marketable.     It  has,  however,  now  been  superseded 
by  the  Land  Transfer  Act,  1875  ((>),  which  provides  (p)  The  Land 
that  after  the  commencement  of  that  Act,  which  tookiS75. 
place  on  the  1st  of  January,  1876  (y),  application  for  the 
registration  of  an  estate  under  tiie  former  Act  shall  not 


ft)  I^okt*8  ea«€,  4  Rep.  80  b. 
[k)  AnU,  ]>.  470,  n.  («). 
ll)  Ante,  p.  662. 
to)  Stat.  25  k  26  Vict.  c.  67. 


(n)  Stat.  25  k  26  Vict.  c.  68. 
0)  Slat.  88  k  89  Vict.  c.  87. 
>)Sect.  125. 
{q)  Sect.  8. 
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be  entertained.  For  the  provisions  of  this  Act  reference 
slionld  be  made  to  the  Act  itself.  Registration  nnder 
this  Act  is  optional,  and  its  success  has  not  been  suffi- 
cient to  justify  any  lengthened  account  of  it  in  an 
elementary  work  like  the  present.  When  land  is  ouce 
registered  under  this  Act,  it  ceases,  if  situate  in  Middle- 
sex or  Yorkshire,  to  be  subject  to  the  county  registry  of 
deeds  (r). 

Such  is  a  very  brief  and  exceedingly  imperfect  outline 
of  the  methods  adopted  in  this  country  for  rendering 
secure  the  enjoyment  of  real  property  when  sold  or 
mortgaged.  It  may  perhaps  serve  to  prepare  the 
student  for  the  course  of  study  which  still  lies  before 
him  in  this  direction.  The  valuable  treatises  of  Lord 
St.  Leonards  and  of  Mr.  Dart  on  the  law  of  vendors 
and  purchasers  of  estates  will  be  found  to  afford  nearly 
all  the  practical  information  necessary  on  tliis  branch  of 
the  law.  The  title  to  purely  personal  property  depends 
on  other  principles,  for  an  explanation  of  which  the 
reader  is  referred  to  the  author's  treatise  on  the  prin- 
ciples of  the  law  of  personal  property.  From  what  has 
already  been  said,  the  reader  will  perceive  that  the 
law  of  England  has  two  different  systems  of  rules  for 
regulating  the  enjoyment  and  transfer  of  property; 
that  the  laws  of  real  estate,  though  venerable  for  their 
antiquity,  are  in  the  same  degree  ill  adapted  to  the 
requirements  of  modern  society:  whilst  the  laws  of 
pei'sonal  property,  being  of  more  recent  origin,  are  pro- 
portionably  suited  to  modern  times.  Over  them  both 
has  arisen  the  jurisdiction  of  the  Court  of  Chancery,  by 
means  of  which  the  ancient  strictness  and  simplicity  of 
our  real  property  laws  have  been  in  a  measure  rendered 
subservient  to  the  arrangements  and  modifications  of 
ownership,  which  the  variou'fe  necessities  of  society  have 

(r)  Sect.  127. 
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reqaired.  Added  to  this  have  been  coDtinnal  enact- 
ments,  especially  of  late  years,  by  which  many  of  the 
most  glaring  evils  have  been  remedied,  but  by  which, 
at  the  same  time,  the  symmetry  of  the  laws  of  real 
property  has  been  greatly  impaired.  Those  laws  cannot 
indeed  be  now  said  to  form  a  system ;  their  present 
state  is  certainly  not  that  in  which  they  can  remain. 
For  the  future,  perhaps,  the  wisest  course  to  be  followed 
would  be  to  aim  as  far  as  possible  at  a  uniformity  of 
system  in  the  laws  of  both  kinds  of  property ;  and,  for 
this  purpose,  rather  to  take  the  laws  of  personal  estate 
as  the  model  to  which  the  laws  of  real  estate  should  be 
made  to  conform,  than  on  the  one  hand  to  preserve 
untouched  all  the  ancient  rules,  because  they  once  were 
useful,  or  on  the  other,  to  be  annually  plucking  oflE,  by 
parliamentary  enactments,  the  fruit  which  such  rules 
must,  until  eradicated,  necessarily,  produce. 
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Date. 


Partiei. 


SeciUl 


The  reader  is  now  in  a  position  to  understand  all  the 
clauses  usual  in  an  ordinary  deed  of  conveyance  upon 
sale.  Since  the  commencement  of  the  Conveyancing 
Act  of  1881  (a),  the  usual  form  of  such  a  deed  has 
undergone  a  great  change,  several  clauses,  which  were 
previously  inserted  at  length,  being  now  omitted  in 
reliance  on  provisions  of  that  Act.  But  it  is  impossible 
to  understand  the  changes  iu  practice,  which  the  Act 
has  caused,  without  some  acquaintance  with  the  kind 
of  deed  previously  in  use.  We  will  therefore  b^n  by 
considering  the  form  of  the  conveyance  requisite  before 
the  year  1882  to  complete  a  simple  transaction  of  sale 
of  a  piece  of  land  by  a  vendor,  who  purchased  it  liim- 
self  {h)j  and  is  entitled  thereto  for  an  unincumbered 
estate  in  fee  simple.  For  convenience  of  examination 
each  clause  is  printed  in  a  separate  paragraph. 

"  THIS  INDENTURE  {c)  made  the  8Ist  day  of  De- 
cember  1881 

"  Bbtwekn  a.  B.  of  Cheapside  in  the  city  of  London 
^^  esquire  of  the  one  part  and  C.  D.  of  Lincoln's  Inn  in 
"  the  county  of  Middlesex  esquire  of  the  other  part 

'*  Whereas  the  said  A.  B.  has  agreed  with  the  said 
**  0.  D.  for  the  sale  to  him  of  the  fee  simple  in  posses- 


Co)  Stat.  44  A  45  Vict.  c.  41, 
which  commenced  immediately 
after  the  8l8t  Dec    1881. 


(h)  AiUe,  p.  659. 
(e)  AnU,  p.  147. 
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^^sioD  free  from  incombrauoes  of  the  hereditaments 
"hereinafter  expressed  to  be  hereby  granted 

"Now  THIS  Indenture  witnbsseth  that  in  pursn- Testatum. 
"  ance  of  the  said  agreement  and  in  consideration  (d)  of  Consideratioa. 
"  the  sum  of  one  thousand  pounds  upon  the  execution 
"  of  these  presents  paid  by  the  said  C.  D.  to  the  said 
"  A.  B.  (the  receipt  of  which  sum  the  said  A.  B.  doth  Receipt. 
"  hereby  acknowledge)   the  said  A.  B.   doth  hereby  Operative 
"gi-ant  {e)  unto  the  said  C.  D.  and  his  heirs 

"All  that  messuage  or  tenement  [insert  d^mp- Parcels. 
"  tion  of  ihepropeiiy] 

"  Together  wrrn  all  buildinffs  fixtures  lights  com-  General 

words. 

"  mons  fences  ways  waters  watercourses  easements  and 
"  appurtenances  whatsoever  to  the  said  hereditaments 
"or  any  of  them  appertaining  or  with  the  same  or  any 
"  of  them  now  or  heretofore  enjoyed  or  reputed  as  part 
"  thereof  or  appurtenant  thereto  {f) 

"  And  all  the  estate  right  title  interest  claim  and  Estate  clause. 
"  demand  of  the  said  A.  B.  in  to  and  upon  the  said 
"  premises 

"To  have  and  to  hold  the  said  premises  herein- Habendum. 
"  before  expressed  to  be  hereby  granted  unto  and  to  Jj*^*^®^^^®  °^^ 
"  THE  USE  ijg)  of  the  said  C.  D.  his  heirs  and  assigns  for  j^  ^^  Bimpie. 
"  ever  (A) 

"  And  the  said  A.  B.  doth  hereby  for  himself  his  £jT®itie°^ 
"  heirs  executors  and  admini8tratoi*s  covenant  with  the 
"  said  C.  'D.  his  heirs  and  assigns  {i) 

"  That  notwithstanding  anything  by  him  the  said  J^  fo^nvef!** 
"  A.  B.  {k)  done  omitted  or  knowingly  suffered  he  now 
'^  hath  power  to  grant  the  said  premises  hereinbefore 
"  expressed  to  be  hereby  granted  to  the  use  of  the  said 
"  0.  D.  his  heirs  and  assigns 

"And  that  the  same  premises  sliall  at  all  times Jij^J^^Ji®* 

(d)  AnU^  pp.  174,  194.  As  to  omitting  anj  declaration  to 

(«)  AnU,  pp.  192,  198.  bar  dower,  see  p.  299. 

if)  Atde,  p.  892.  (i)  Ante,  p.  559. 

{a)  Ante,  p.  194.  (k)  A.  B.  covenants  against  his 

(A)  Ant4y  pp.  140—142,  193.  own  acts  only.    Ante,  p.  559. 
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'*  remain  and  be  to  the  use  of  the  said  0.  D.  his  heirs 
'^and  assigns  and  be  quietly  entered  into  and  upon  and 
''  held  and  enjoyed  and  the  rents  and  profits  thereof 
"  received  by  him  and  them  accordingly  without  any 
"interruption  or  disturbance  by  the  said  A.  B.  or  any 
"  peraon  claiming  through  or  in  trust  for  him 

8.  Free  from  "  And  THAT  (l)  free  and  discharged  from  or  otherwise 
'  '^  by  him  the  said  A.  B.  his  heirs  executors  or  adminis- 
^'trators  sufficiently  indemnified  against  all  estates  in- 
"cumbranees  claims  and  demands  created  occasioned 
"  or  made  by  him  or  any  person  claiming  through  or  in 
"  trust  for  him 

4.  For  further  ''  And  FURTHER  that  he  and  every  person  having  or 
"  claiming  any  estate  or  interest  in  the  said  premises 
"  through  or  in  trust  for  him  will  at  all  times  at  the  cost 
"of  the  person  or  persons  requiring  the  same  execute 
"  and  do  every  such  assurance  and  thing  for  the  further 
"  or  more  perfectly  assuring  all  or  any  of  the  said  pre- 
^Mnises  to  the  use  of  the  said  C.  D.  his  heirs  and  assigns 
"  as  by  him  or  them  shall  be  reasonably  required. 

"  In  wrrNESs  whereof  the  said  parties  to  these  pre- 
"  sents  have  hereunto  set  their  hands  and  seals  the  day 
"  and  year  first  above  written." 

To  the  foot  of  the  deed  are  appended  the  seals  and 
signatures  of  the  parties  {m) ;    and,   on  the  back  is 

Two  wittiesses endorsed  an  attestation  by  the  witnesses,  of  whom  it 
is  very  desirable  that  there  should  be  two,  though  the 
deed  would  not  be  void  even  without  any  (n).  And 
before  1882  it  was  the  practice  also  to  indorse  on  the 
back  of  the  deed  a  further  receipt  for  the  purchase- 

Stampa  money  {o).  On  the  face  of  the  deed  are  impressed  the 
proper  stamps  {p).     And  if  the  land  conveyed  should 

(0  The    word    th<U    is    here    a  Atkyns,    476;     8    Atk.     112;    S 

pronoun  Sancl.   Uses,   S05,   d.  A.   (118,  n., 

(f7i)  ^n^«,  p.  149.  5th  ed.);    8  Preston's   Abstracts^ 

{n)  2  Black.  Comm.  807,  878.  15. 

(o)  This    practice    is    of    com-  (p)  Unstamped  or  insufficieDtly 

parativelj   modern    date.     See   2  stamped    instruments    shall    not^ 
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be  situate  in  Middlesex  or  Yorkshire,  a  meraorandnm  indoreemeDt 
of  the  exact  time  of  registration  of  a  memorial  of  the  dum  of 
conveyance  {pp)  is  indorsed  thereon,  with  the  proper ^8^**"*^°''- 
reference  to  the  book  and  page  of  the  register,  wliere 
the  entry  is  to  be  found. 

From  the  specimen  before  him,  the  reader  will  be  Formal  style 
struck  with  the  stiff  and  formal  style  which  charac- iDstraments. 
terizes   legal  instruments;    but   the  formality  to   be 
found  in  every  properly  drawn  deed  has  the  advantage, 
that  the  reader  who  is  acquainted  with  the  usual  order 
knows  at  once  where  to  find  any  particular  portion  of 
the  contents ;  and  in  matters  of  intricacy,  which  must 
frequently  occur,  this  facility  of  reference  is  of  incalcu- 
lable value.     The  framework   of   every  deed   consists 
but  of  one,  two,  or  three  simple  sentences,  according  to 
the  number  of  times  that  the  testatuniy  or  witnessing  Testatum, 
part,  "Now  this  Indenture  witnesseth,"  is  repeated. 
This  testatum  is  always  written  in  large  letters ;  and, 

except  ID  crimioal  proceedings,  be  i^ven  in  evidence  or  be  available  for 
any  purpose  whatever:  but  such  iustrumenta  may,  as  a  rule,  be 
received  in  evidence  on  payment  of  the  proper  duty  and  the  appointed 
penalty;  see  st^it.  54  &  oo  Vict.  c.  39,  as.  14,  15,  replacing  88  A  84 
Vict.  c.  97,  ss.  16—17,  and  17  A  18  Vict.  c.  125,  ss.  28,  29.  Convey 
ances  on  sale  are  now  subject  to  ad  valorem  stamps  of  one-half  per  cent., 
or  five  shillings  per  fifty  pounds  on  the  amount  or  value  of  the  con- 
sideration for  the  sale,  according  to  the  table  below. 

Where  the  amount  or  value  of  the  consideration  for  the  sale  does 

not  exceed  £5        ...  ...  ...            ...  £006 

Exceeds    £5  and  does  not  exceed      £10  0    10 

„            10  „  15  0     16 

„            15  „  20  0    2    0 

„            20  „  25  0    2    6 

„            25  „  50  0    6    0 

„            50  „  75  0    7    6 

„            75  „  100  0  10    0 

„           100  „  125  0  12    6 

125  „  150  0  15    0 

„           150  „  175  0  17     6 

„           175  „  200  10    0 

„           200  „  225  1     2     6 

„           225  „  250  1     5    0 

250  „  275  17     6 

„          275  „  800  1  10    0 


It 


800 


For  every  £50,  and  also  for  any  fractional 
part  of  £50,  of  such  amount  or  value 0    6    0 

See  Stat.  54  A  55  Vict.  c.  39  (The  Stamp  Act,  1891),  ss.  1,   54—61. 
and  First  Schedule,  replacing  38  A  84  Vict.  c.  97. 
(/»/?)  Ant€f  p.  190. 
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Hftbeadum. 


Parties, 
Recitals. 


Operative 
words 


Parcels. 


Habendum. 

Uses  and 
trusts. 

Covenants. 


although  there  is  no  limit  to  its  repetition  (if  circum- 
stances should  require  it),  yet  in  the  majority  of  cases, 
it  occurs  but  once  or  twice  at  most.  In  the  example 
above  given,  it  will  be  seen  that  the  sentence  on  which 
the  deed  is  framed  is  as  follows :  — ''  This  Indenture, 
''  made  on  such  a  day  between  such  parties,  witnesseth, 
"  that  for  so  much  money  A.  B.  doth  grant  certain  pre- 
^^  mises  unto  and  to  the  use  of  CD.  and  his  heirs." 
After  the  names  of  the  parties  have  been  given,  an 
interruption  occurs  for  the  purpose  of  introducing  the 
recital ;  and  when  the  whole  of  the  introductory  cir- 
cumstances have  been  mentioned,  the  thread  is  re- 
sumed, and  the  deed  proceeds,  "  Now  this  Indenture 
witnesseth."  The  receipt  for  the  purchase-money  is 
again  a  parenthesis;  and  soon  after  comes  the  descrip- 
tion of  the  property,  which  further  impedes  the  pro- 
gress of  the  sentence,  till  it  is  taken  up  in  the 
habendum,  "To  have  and  to  hold,"  from  which  it 
uninterruptedly  proceeds  to  the  end.  The  contents  of 
deeds,  etnbracing  as  they  do  all  manner  of  transactions 
between  man  and  man,  must  necessarily  be  infinitely 
varied,  and  a  simple  conveyance,  such  as  that  we  have 
given,  is  rare,  compared  with  the  number  of  those  in 
which  special  circumstances  occur.  But  in  all  deeds, 
as  nearly  as  possible,  the  same  order  is  preserved.  The 
names  of  all  the  parties  are  invariably  placed  at  the 
beginning:  then  follow  recitals  of  facts  relevant  to  the 
matter  in  hand ;  then  a  preliminary  recital,  stating 
shortly  what  is  to  be  done ;  then,  the  testatuniy  con- 
taining tlie  operative  words  of  the  deed,  or  the  words 
which  effect  the  transaction,  of  which  the  deed  is  the 
witness  or  evidence ;  after  this,  if  the  deed  relate  to 
property,  come  the  parcels  or  description  of  the  pro- 
perty, either  at  large,  or  by  reference  to  some  deed 
already  recited ;  then,  the  hahendum  showing  the 
estate  to  be  holden  ;  then,  the  ttses  and  trusts,  if  any ; 
and,  lastly,  such  qualifying  provisoes  and  covenants,  as 
may  be  required  by  the  special  cii*cnmstances  of  the 
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case.  Thi'onghout  all  this,  not  a  single  stop  is  to  be  No  stops, 
found,  and  the  sentences  are  so  framed  as  to  be  inde- 
pendent of  their  aid  ;  for,  no  one  would  wish  the  title 
to  his  estates  to  depend  on  the  insertion  of  a  comma  or 
semicolon.  The  commencement  of  sentences,  and  now 
and  then  some  few  important  words,  which  serve  as 
landmarks,  are  rendered  conspicuous  by  capitals:  by 
the  aid  of  these  the  practised  eye  at  once  collects  the 
sense ;  whilst,  at  the  same  time,  the  absence  of  stops 
renders  it  next  to  impossible  materially  to  alter  the 
meaning  of  a  deed  without  the  forgery  being  dis- 
covered. 

If  the  reader  will  turn  to  Appendix  (A),  he  will 
observe  that  the  frame  of  the  precedent  given  above  is 
the  same  as  that  of  the  old  release ;  although  in  the 
former  the  clauses  conveying  the  reversion,  &c.,  and  the 
title  deeds  are  omitted  as  unnecessary  (q\  as  well  as  the 
covenant  that  the  vendor  is  seised  in  fee  (r),  and  in 
the  latter  the  conveyance  is  made  to  the  old  uses  to 
bar  dower  («),  and  not  simply  to  the  purchaser  in  fee. 
But  though  the  chief  clauses  of  the  modern  deed  of 
grant  are  in  substance  tlie  same  as  those  of  the  earlier 
release,  it  will  be  observed  that  in  the  above  precedent 
no  attempt  is  made  to  rival  its  elaborate  superfluity  of 
expression.  The  extreme  luxuriance  of  language  by 
which  legal  instruments  were  distinguished  (t)  was  in 
a  great  measure  the  outcome  of  the  faulty  system  of 
remuneration  formerly  employed  for  conveyancing 
work.  The  labour  of  a  lawyer  is  very  different  from 
that  of  a  copyist  or  printer  ;  it  consists  first  and  chiefly 
in  acquiring  a  minute  acquaintance  with  the  principles 

(q)  Title  deeds  pass  on  a  cod-  (i)  The    extravagant    yerbosity 

Tejaoce    of   the    land,    to    which  of  conveyancing  forms  appears  to 

they    relate,    without     being     ex-  date  from   the  latter  part  of  the 

pressly  mentioned;    Harrington  v.  sixteenth  century  ;   see  the  books 

Pric€t  8  B.  A  Ad.  170.  mentioned     in    Davidson's    Free. 

(r)  AnUf  p.  559.  Couv.  Vol.  I,  pp.  7 — 12,  5th  ed. 

{9)  AnU,  p.  359. 
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Common 
forms. 


of  the  law,  then  in  obtaining  a  knowledge  of  the  facts 
of  any  particular  case  which  may  be  brought  before 
him,  and  lastly,  in  practically  applying  to  sach  case  the 
principles  he  has  previously  learnt.  But,  for  the  last 
and  least  of  these  items  alone  did  conveyancers  obtain 
any  direct  remuneration ;  for  deeds  were  paid  for  by 
the  length,  like  printing  or  copying,  without  any  regard' 
to  the  principles  they  involved,  or  to  the  intricacy  or 
importance  of  the  facts  to  which  they  might  relate  (?«); 
and,  more  than  this,  the  rate  of  payment  was  fixed  so 
low,  that  no  man  of  education  could  afford  for  the  sake 
of  it,  first  to  ascertain  what  sort  of  instrument  the  cir- 
cumstances might  require,  and  then  to  draw  a  deed 
containing  the  full  measure  of  ideas  of  which  words  are 
capable  {x).  The  consequence  ot*  this  false  economy  on 
the  part  of  the  public  was  that  certain  well  known  and 
long  established  lengthy  forms,  full  of  synonyms  and 
expletives,  were  current  among  lawj'ers  as  common 
fovmSy  and,  by  the  aid  of  these,  ideas  were  diluted  to 
the  proper  remunerating  strength ;  not  that  lawyers 
actually  inserted  nonsense  simply  for  the  sake  of  in- 
creasing their  fees ;  but  words,  sometimes  unnecessary 
in  any  case,  sometimes  only  in  the  particular  case  in 
which  they  were  engaged,  were  suffered  to  remain, 
sanctioned  by  the  authority  of  time  and  usage.  The 
proper  amonnt  of  verbiage  to  a  common  form  became 
well    established    and   understood;    and    whilst    any 


(«)  By  Stat.  6  A  7  Vict.  c.  78, 
a.  87,  the  charges  of  n  solicitor  for 
business  relating  entirely  to  con- 
Teyancin^  were  rendered  liable 
to  taxation  or  reduction  to  the 
ettlublisbed  scale,  which  was  then 
regulated  only  by  lensth.  Pre- 
viously to  this  statute,  the  bill  of  a 
solicitor  relating  to  conveyancing 
was  not  taxable,  unless  part  of  the 
bill  was  for  business  transacted  in 
some  Court  of  law  or  equity; 
Beames  on  Costs.  176,  177,  2nd 
ed.    (1840).       But    although    con- 


veyancing bills  were  not  strictly 
taxable,  they  were  always  drawn 
up  on  the  same  principle  of  pay- 
ment by  length,  which  pervaded 
the  other  branches  of  the  law. 

(z)  When  conveyancing  bills 
became  taxable,  the  payment  to  a 
solicitor  for  drawing  a  deed  was 
fixed  at  one  sbilhnff  for  every 
seventy-two  words,  denominated 
a  foUo  ;  Richards's  Book  of  Coats 
(1844),  pp.  408—411  ;  and  the 
lees  of  counsel,  though  paid  in 
guineas,  averaged  about  the  same. 
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attempt  to  exceed  it  was  looked  on  as  disgraceful,  for 
a  lotig  time  it  was  not  materially  diminished.  In  the 
present  century,  however,  the  art  of  conveyancing  did 
not  escape  the  influence  of  the  spirit  of  reform,  which 
gave  rise  to  the  real  property  legislation  of  1833  (y), 
1845  {£)  and  1859-60  {a).  The.  exuberant  verbiage  of 
*  the  old  common  forms  was  gradually  weeded  out ;  and 
after  the  introduction  of  the  conveyance  of  land  by 
simple  grant  (J),  there  was  an  increasing  tendency  on 
the  part  of  conveyancers  to  eradicate  superfluous  words 
from  their  precedents.  The  old  system  of  remuneration 
for  conveyancing  work  remained  substantially  the  same 
until  1881  (<?).     Since  that  year  the  remuneration  of  Solicitors' 

i...r  •  J      1.1  J.A"         Remuneration 

solicitors  for  conveyancing  and  other  non-contentious  Act,  i88i, 
business  has  been  regulated  upon  new  principles  by  the  tiJ^peuDder. 
general  order  made  under  the  Solicitors'  Kemuneration 
Act,  1881  {d).     Under  the  influence  of  the  present 


(y)  ArUe,   pp.   98,    94,    204,  284, 
298   532 
(i)  Ante,  pp.  192,  841,  496. 
(a)  AnU,  pp.  475,  470,  513. 
(h)  Ante,  p.  102. 

(c)  By  Stat.  83  &  U  Vict.  c.  28, 
BS.  4 — 15,  18,  the  reuiuiieration  of 
solicitors  was  first  authorized  to 
be  fixed  by  agreement  between 
themselves  and  their  clients,  and 
the  ofiicers  taxing  solicitors'  costs 
were  permitted  to  have  regard  to 
the  skill,  labour  and  responsibility 
involved. 

(d)  Stat.  44  &  45  Vict.  c.  44, 
88.  1 — 7.  By  this  order,  the  re- 
muneration of  solicitors  in  respect 
of  business  connected  with  sales, 
purchases  and  mortgages  com- 
pleted, and  with  leases  and  agree- 
ments for  leases  Mother  than 
mining  or  building  leases),  and 
conveyances  reserving  rent,  or 
agreements  for  the  same,  when 
the  transaction  shall  have  been 
completed,  is  to  be  ihat  prescribed 
in  Schedule  I.  to  the  order.  In 
respect  of  all  other  conveyancing 
ana  non-contentious  business  the 
remuneration   is   to    be  regulated 


according  to  the  previous  system  as 
altered  by  Schedule  II.  Scnedule  I.  Remuneration 
contains  scales  of  charges  adjusted  by  commis- 
upon  the  principle  of  a  commis-  ^{q^  or 
sion  or  percentage  upon  the  amount  percentage, 
of  the  purchase  or  mortgage  money, 
or  the  rent  reserved.  Schedule  II . 
prescribes  such  fees  for  instruc- 
tions for  deeds,  wills,  and  other 
documents  as  may  be  fair  and 
reasonable,  raises  the  allowance 
for  drawing  such  documents  to  28, 
per  folio,  and  specities  certain 
other  charges.  The  charges  spe- 
cified in  Schedule  II.  may  be 
increased  or  diminished  in  extra- 
ordinary cases  for  S|3ecial  reasons. 
In  all  cases  to  which  the  scales 
prescribed  in  Schedule  I.  apply,  a 
solicitor  may,  before  undertaking 
any  business,  by  writing  under 
his  hand,  communicated  to  the 
client,  elect  that  his  remunera- 
tion shall  be  according  to  the 
previous  system  as  altered  by 
Schedule  II.  ■  but  if  no  such 
election  is  made,  his  remuneration 
will  be  according  to  the  scale 
prescribed  by  Schedule  I.;  see 
Hester  v.   Hester,   84  Ch.   D.    607. 
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system  of  remuneration  and  of  the  changes  in  practice 
caused  by  the  operation  of  the  Conveyancing  Act  of 
1881,  all  unnecessary  clauses  and  expressions  are  now 
generally  excluded  from  deeds.  It  must  not  be  snp- 
posed,  however,  that  legal  instruments  are  now  drawn 
without  regard  to  precedent,  or  are  altogether  destitute 
of  lengthy  clauses.  When  parties  desire  to  provide 
exhaustively  for  several  possible  events,  as  often  occurs 
in  the  case  of  settlements  and  wills,  it  is  rarely  possible 
to  be  concise  without  the  risk  of  inaccuracy.  In  such 
cases,  tlie  clauses  inserted  are  frequently  baaed  upon 
the  old  common  forms,  the  best  of  which,  though  prolix, 
were  marvellously  accurate.  And  in  all  drafting  doe 
regard  should  always  be  had  to  the  established  forms, 
which  have  stood  the  test  of  long  usage,  and  to  which 
generations  of  conveyancers  have  contributed  their  skill 
and  learning. 


Conveyance 
made  after 
the  31 8t 
December, 

18»1. 


But  to  return  to  our  practical  illustration  of  the 
conveyancer's  craft ;  —  Let  us  now  suppose  that  a  simple 
transaction  of  sale  of  land  exactly  similar  to  those,  to 
which  the  deeds  given  above  and  in  Appendix  (A) 
relate,  is  to  be  completed  at  the  present  time.  In 
drawing  our  conveyance,  we  may  then  rely  on  the 
following  provisions  of  the  Conveyancing  Act  of 
1881  {e\  which  apply  only  to  conveyances  made  after 
the  3l8t  of  December,  1881  (/)  : 


Conveyance 
of  lana  passes 
advantages  in 
the  nature  of 
easements 
enjoyed  with 
the  land  at 
the  time  of 
conveyance. 


Agreement  as 
to  remunera- 
tion. 


(Section  6,  sub-sect.  1.)  A  conveyance  of  land  shall  be  deemed 
to  include  and  shall  by  virtue  of  this  Act  operate  to  convey, 
with  the  land,  all  buildings,  erections,  fixtures,  commons, 
hedges,  ditches,  fences,  ways,  waters,  watercourses,  liberties, 
privileges,  easements,  rights,  and  advantages  whatsoever,  apper- 


Under  the  same  Act  of  1881 
(sect.  8),  it  ia  competent  for  a 
solicitor  and  his  client  to  enter 
into  an  agreement,  which  must 
be  in  writing  signed  by  the  person 
to  be  bound  tberebT,  or  by  his 
agent  in  that  behalf,  for  the  re- 


muneration of  the  solicitor,  to 
such  amount  and  in  aach  manner 
as  they  may  think  fit,  for  any 
business  to  which  the  Act  relates. 
[e)  SUt.  44  &  45  Vkt.  c.  41. 
)  Sects.  6  (subs.  6),  7,  (sub- 
68  (sub-a  8). 


8.8), 
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tain]ng  or  reputed  to  appertain  to  the  land,  or  any  part  thereof, 
or  at  the  time  of  conveyance  demised,  occapied  or  enjoyed 
with,  or  reputed  or  known  as  part  or  parcel  of  or  appurtenant 
to  the  land  or  any  part  thereof  (g), 

(Section  6,  sub-sect.  2.)  A  conveyance  of  land,  having  houses 
or  other  buildings  thereon,  shall  be  deemed  to  include  and  shall 
by  virtue  of  this  Act  operate  to  convey,  with  the  land,  houses, 
or  other  buildings,  all  outhouses,  erections,  fixtures,  cellars, 
areas,  courts,  courtyards,  cisterns,  sewers,  gutters,  drains,  ways, 
passages,  lights,  watercourses,  liberties,  privileges,  easements, 
rights,  and  advantages  whatsoever,  appertaining  or  reputed  to 
appertain  to  the  land,  houses,  or  other  buildings  conveyed,  or 
any  of  them,  or  any  part  thereof,  or  at  the  time  of  conveyance 
demised,  occupied,  or  enjoyed  with,  or  reputed  or  known  as  part 
or  parcel  of,  or  appurtenant  to,  the  land,  houses,  or  other  buildings 
conveyed,  or  any  of  them,  or  any  part  thereof  {h). 

(Section  63,  sub-sect.  1.)    Every  conveyance  shall,  by  virtue  of  Conveyance 
this  Act,  be  effectual  to  pass  all  the  estate,  right,  title,  interest,  ^[j  Ihe^esta'tT' 
claim  and    demand    which    the  conveying   parties    respectively  and  interest 
have  in,  to,   or  on  the  property  conveyed,  or  expressed  or  in-  ^^  ***®  i^arty 
tended  so  to  be,  or  which  they  respectively  have  power  to  convey 
in,  to,  or  on  the  same  (i). 

Sections  6  and  68  apply  only  if  and  as  far  as  a  contrary  in- 
tention is  not  expressed  in  the  conveyance,  and  have  effect  subject 
to  the  terms  of  the  conveyance  and  to  the  provisions  therein 
contained  (k), 

(Section  7,  sub-sect.  1.)    In  a  conveyance  there  shall,  in  ike  Corenants  by 

ievercU  cases  in  this  section  mentioned,  be  deemed  to  be  included,  Pf^'l^  ^^uJ/?' 

iDg  implied  m 

and  there  shall  in  those  severed  eases,  by  virtue  of  this  Act,  be  a  conveyance 

implied,   a  covenant  to  the  effect  in  this  section  stated,  by  the  >*»  certain 

person  [or  by  each  person]   who  conveys,  as  far  as  regards  the 

subject-matter  or  share  of  subject-matter  expressed  to  be  conveyed 

by  him,   with  the  person,    if  one,   to  whom  the  conveyance  is 

made,   [or  with  the  persons  jointly,  if  more  than  one,  to  whom 

the  conveyance  is  made  as  joint  tenants,  or  with  each  of  the 

persons,  if  more  than  one,  to  whom  the  conveyance  is  made  as 

tenants  in  common,]  that  is  to  say  : 

(A)  In  a  conveyance  for  valuable  consideration,  other  than  a  Case  in  which 

mortgage,  the  following  covenant  by  a  person  who  conveys  and  is  ^^enants— 

expressed  to  convey  as  beneficial  owner  (namely)  (t) : 

That,  notwithstanding  anything  by  the  person  who  so  conveys,  for  right  to 

convey; 

{g)  See   Williams's   Gonveyanc-  ins  Statutes,  242—244. 

?;  Statutes,  60—69,  78.  Jh)  Scot.   6  (sub-s.  4),  68,  (sub- 

h)  See   Williams's   Convey ano-  s.  2). 

Ine  Statutes,  70,  78.  (/)  For     covenants    implied    in 

(«)  Sen    Williams's    Conveyanc-  other  cases,  see  aii/«,  pp.  661,  562. 

W.R.P.  P  P 


ins  8 


578  0^  "TB^  PRESENT  FORM  OF  A  GONYETANGE. 

[or  any  one  tliroagh  whom  he  deriTes  title,  otherwise  than  bj 
porehase  for  value,]  made,  done,  executed  or  omitted,  or  know, 
ingly  saftered,  the  person  who  so  oonvejs,  has,  [with  the  cxm- 
currence  of  every  other  person,  if  any,  conveying  by  his  direc- 
.tion,]  full  power  to  convey  the  subject-matter  expressed  to  be 
conveyed,  [subject  as,  if  so  expressed,  and]  in  the  .manner  in 
which,  it  is  expressed  to  be  conveyed ; 
for  quiet  and   that,  notwithstanding  anything  as  aforesaid,  that  subject- 

enjoyment;  matter  shall  remain  to  and  be  quietly  entered  upon,  reo^ved, 
and  held,  occupied,  enjoyed,  and  taken  by  the  person  to  whom 
the  conveyance  is  expressed  to  be  made,  and  any  person  deriving 
title  under  him,  and  the  benefit  thereof  shall  be  received  and 
taken  accordingly,  without  any  lawful  interruption  or  disturb- 
ance by  the  person  who  so  conveys  [or  any  person  conveying  by 
his  direction,]  or  righfully  claiming  or  to  claim  by,  throug^h, 
under  or  in  trust  for  the  person  who  so  conveys,  for  any  person 
conveying  by  his  direction,  or  by,  through  or  under  any  one  not 
being  a  person  claiming  in  respect  of  an  estate  or  interest  subject 
whereto  the  conveyance  is  expressly  made,  through  whom  the 
person  who  so  conveys  derives  title,  otherwise  than  by  purchase 
for  value] ; 
free  from  \n-  and  that,  freed  and  discharged  from,  or  otherwise  by  the  person 
cumbrances;  ^j^^  g^  conveys  sufficiently  indemnified  against,  all  such  estates, 
incumbrances,  claims  and  demands  [other  than  those  subject  to 
which  the  conveyance  is  expressly  made,]  as  either  before  or 
after  the  date  of  the  conveyance  have  been  or  shall  be  made, 
occasioned  or  suifered  by  that  person  [or  by  any  person  conveying 
by  his  direction,]  or  by  any  person  rightfully  claiming  by. 
through,  under,  or  in  trust  for  the  person  who  so  conveys,  for 
by,  through  or  under  any  person  conveying  by  his  direction,  or 
by,  through  or  under  any  one  through  whom  the  person  who  so 
conveys  derives  title,  otherwise  than  by  purchase  for  value]  ; 
and  for  and  further,  that  the  person  who  so  conveys,  [and  any  person 

further  conveying  by  his  direction,]  and  every  other  person  having,  or 

rightfully  claiming  any  estate  or  interest  in  the  fiubject-matter 
of  conveyance,  [other  than  an  estate  or  interest  subject  whereto 
the  conveyance  is  expressly  made,]  by,  through,  under,  or  in 
trust  for  the  person  who  so  conveys,  [or  by,  through,  or  under 
any  person  conveying  by  his  direction,  or  by,  through,  or  under 
any  one  through  whom  the  person  who  so  conveys  derives  title 
otherwise  than  by  purchase  by  value,]  will  from  time  lo  time 
and  at  all  times  after  the  date  of  the  conveyance,  on  the  request 
and  at  the  cost  of  any  person  to  whom  the  conveyance  is 
expressed  to  be  made,  or  of  any  person  deriving  title  under 
him,  execute  and  do  all  such  lawful  assurances  and  things  for 
further  or  more  perfectly  assuring   the  subject-matter  of  the 
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conveyance  to  the  person  to  whom  the  convejance  is  made,  and 
to  those  deriving  title  nnder  him,  [subject  as,  if  so  expressed, 
and]  in  the  manner  in  which  the  conveyance  is  expressed  to  be, 
made,  as  by  him  or  them  or  any  of  them  shall  be  reasonably 
reqaired  : 

(in  which  covenant  a  purchase  for  value  shall  not  be  deemed  to 
include  a  conveyance  in  consideration  of  marriage)  (m). 

In  considering  the  above  enactments,  regard  must  be 
had  to  the  following  provisions  of  the  interpretation 
clanse  of  the  Act : 

Sect.  3  (ii.)  Land,  unless  a  contrary  intention  appears,  includes  Interpretatioo 
land  of  any  tenure,  and  tenements  and  hereditaments,  corporeal  ^' ^®^°^^' 
or  incorporeal,  and  houses  and  other  buildings,  also  an  undivided 
share  in  land  : 

(v.)  Conveyance,  unless  a  contrary  intention  appears  (n), 
includes  assignment,  appointment,  lease,  settlement  or  other 
assurance,  and  covenant  to  surrender,  made  by  deed,  on  a  sale, 
mortgage,  demise,  or  settlement  of  any  property,  or  on  any 
other  dealing  with  or  for  any  property  ;  and  convey,  unless  a 
contrary  intention  appears,  has  a  meaning  corresponding  with 
that  of  conveyance. 

The  reader  will  remember  that,  before  the  6th  section  Reason  for 
of  the  above  Act  came  into  opei'ation,  it  was  nnnecos- wards. 
sary  on  a  conveyance  of  land  expressly  to  grant  rights 
legally  appurtenant  thereto,  although  the  practice  was 
to  include  such  rights  in  the  general  words  {o) ;  and 
that  the  only  real  use  of  general  words  in  a  conveyance 
was  to  grant,  as  rights  or  easements,  advantages  used  in 
connection  with  the  land  conveyed  as  a  matter  of  fact, 
without  being  rights  legally  appurtenant  thereto  {p). 
For  example,  suppose  that  a  maTi  has  two  plots  of 
land,  plot  A.  and  plot  6.,  and  is  accustomed  to  use  for 
the  benefit  of  plot  A.  an  artificial  watercourse  carried 

(m)  See  Williams's  Con^eyanc-  p.  668. 

ing  Statates,  74-~S2.    The  words  (<>)  Seean^,  pp.  891,892,     . 

encioAed  within  brackets  f    J  are  (i?)    AnU^    pp.    891,    892;     see 

tbo»e  which  are    not  material  to  Williams's  Conveyancing  Statutes, 

the  conveyance  we  are  about  to  65;    Williams  on    Commons,    168 

consider.  — 170. 

(n)  See  sect.  7,  sub-s.  5,  Ofi^ 
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over  plot  6.,  or  a  road  over  plot  B.  These  advantages 
cannot  be  rights  or  easements  appurtenant  to  plot  A., 
for  they  are  exercised  over  plot  B.;  and  no  man  can 
have  an  easement  over  his  own  land.  Bat  if  plot  A. 
were  to  be  sold  alone  and  conveyed  to  a  purchaser 
"  together  with  all  watercourses,  ways  and  advantages 
therewith  used  and  enjoyed,"  these  words  would  operate 
to  grant,  as  rights  or  easements,  the  advantages,  in  the 
nature  of  easements,  at  the  time  of  conveyance  as  a 
matter  of  fact  used  over  plot  B.  for  the  benefit  of  plot 
A.,  although  the  same  never  previously  existed  as  of 
right  or  as  legal  easements  (q).  After  removing  from 
the  6th  section  of  the  Conveyancing  Act  all  words, 
which  add  nothing  to  the  law  (r),  we  find  this  fact 
remaining,  that  by  virtue  of  the  Act  a  conveyance  of 
land  now  operates  to  convey  all  advantages  enjoyed 
with  the  land  at  the  time  of  conveyance.  Having 
regard  to  this  fact  and  to  the  established  effect  of 
similar  expressions  in  the  case  of  the  old  general 
words,  it  is  considered  that  the  object  formerly  sought 
to  be  effected  by  the  insertion  of  general  words  in  a 
conveyance,  will  now  be  attained  by  the  operation  of 
the  enactment  in  question.  It  will  be  observed  that  the 
above  section  only  operates  to  convey  advantages 
enjoyed  with  the  land  conveyed  a;t  the  time  of  convey- 
ance.  Apparently  it  would  not  extend  to  grant,  as 
rights,  advantages  enjoyed  with  the  land  conveyed  at 
some  previous  time,  but  not  proved  to  have  been  so 
enjoyed  at  the  time  of  conveyance  («). 

Bstate  clause.      The  estdte  clause  (t)  was  a  relic  of  the  old  release, 
and  was  much  more  appropriate  to  the  conveyance  of 

(q)    Watts  T.   Eelton,  L.    R.»    6  28. 

Cb.   166;    Eiay  r.    OxUy,    L.    R.,  (f)  See  Williams's    CoDTeraac- 

10  Q.  B.  860;  Barhahire  ▼.   Grvbb,  ins  Statutes,  SI  et  seg. 

18    Ch.    D.     616;    see    Williams's  {$)  See    Williams'a    ConTeyaae- 

ConTeyancinK  Statutes,  65;    Wil-  ioff  Statutes*  68.  69. 

liams     on     Commons,     815—819,  (i^)  Ant€f  p.  569. 
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land  by  lease  and  release  than  to  a  direct  grant  (u).  It 
was  nevertheless  the  practice,  after  the  introduction  of 
convejance  by  grant,  to  insert  an  estate  clause  in  almost 
every  instrnment  of  alienation,  wliere  the  entire  interest 
of  the  conveying  parties  was  transferred,  on  the  alleged  Reason  for 
ground,  that  it  was  necessary  to  pass  any  outstanding  c^n^. 
particular  estate  or  interest  which  might  happen  to  be 
vested  in  any  of  the  conveying  parties,  distinct  from 
the  estate  or  interest  which  such  party  purported  to 
convey.  It  was  admitted,  however,  that  no  such  ground 
did  exist,  and  that  the  clause  was  wholly  unnecessary  {x). 
Indeed,  it  was  practically  without  effect ;  for  it  was  held 
to  be  subservient  to  the  intention  of  the  parties  as 
gathered  from  the  terms  of  the  conveyance  (y).  The 
enactment  of  the  63rd  section  of  the  Conveyancing 
Act  {z)  has  removed  every  semblance  of  necessity  for 
the  use  of  an  estate  clause,  which  has  at  last  been 
abandoned  in  practice.  As  the  application  of  this 
section  is  declared  to  be  subject  to  the  intention  of  the 
parties  as  expressed  in  the  conveyance  (a),  it  does  not 
appear  necessary  expressly  to  exclude  its  operation  in 
conveyances,  such  as  leases  (&),  under  which  the  whole 
estate  of  the  conveying  party  is  9vot  intended  to  pass. 

We  now  come  to  consider  the  incorporation  into  our  statutory 
conveyance  of  the  statutory  covenants  for  title.  Accord*  for  title, 
ing  to  our  supposition,  A.  B.,  the  vendor,  purchased 
himself  the  laud  he  is  about  to  convey.  He  will, 
therefore,  covenant  as  to  li is  own  acts  only  (o).  If  we 
turn  to  section  7,  sub-sect.  1  (A),  of  the  Conveyancing 
Act,  1881  {d)j  which  is  set  out  above  {e)^  we  may  extract 

(u)  AnU,  pp.  161,  186—192.  («)  Ant€,  p.  577. 

he)  Davidson^s     Prec.       Conv.,  (a)  Stat  44  &    45  Vict.    c.    41, 
vol.  i,  p.  94,  4iti  ed.                               8.  68,  Rub-s.  2;  aniey  p.  677. 

(jf)  hunt    V.     Jiemnant,    9    Ex.  (b)  See  sect.  2  (v.);  anU,  p.  579. 

685 ;    Hooper  v.    Harrison,  2  K.  A  \e)  Ante,  pp.  659,  569. 

J.  118;  Aeame  v.  Moormm^  L.  R.,  {a)  Stat.  44  A  45  Vict.  c.  41. 

8  Eq.    91:  Francit  v.   Minton,   L.  («)  AnU^  p.  677. 
K..  2  0.  P.  548. 
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therefrom  covenants  for  title  suited  to  our  present  re- 
quirements. As  this  enactment  is  contained  in  a  verj 
intricate  sentence,  so  much  of  it  as  is  unnecessary  for 
our  present  purpose  has  been  enclosed  within  brackets. 
The  words  enclosed  within  brackets  do  not  apply  to  the 
transaction  we  are  now  considering  for  the  following 
reasons : — Our  conveyance  is  to  be  made  by  one  person 
only  to  one  person  only,  and  not  to  joint  tenants  or 
tenants  in  common ;  A.  B.,  the  person  conveying,  pur- 
chased the  land  himself,  and,  therefore,  he  does  not 
'*  derive  title  through  any  one  otherwise  than  by  pur- 
chase for  value;"  there  is  no  one  concurring  in  the 
conveyance  by  the  direction  of  A.  B.;  and  the  convey- 
ance is  not  expressly  made  subject  to  any  estate,  inte- 
rest or  incumbrance.  If  the  above  enactment  be  n>ad 
straight  through,  leaving  out  the  words  within  brackets, 
its  provisions  will  be  found  to  correspond  with  the  terms 
of  the  covenants  for  title  in  the  form  of  conveyance 
given  above  {f ).  The  conditions  to  be  f nltilled  in  order 
that  tlie  required  covenants  may  be  **  deemed  to  be  in- 
cluded "  in  our  conveyance,  and  implied  by  law  upon 
the  execution  thereof,  appear  to  be  (1)  that  the  convey- 
ance must  be  a  conveyance  for  valuable  consideration 
other  than  a  mortgage  {g\  and  (2)  that  the  person 
intended  to  be  bound  by  the  implied  covenants  must 
convey  and  be  expressed  to  convey  as  beneficial 
owner  (A).  The  statutory  covenants  for  title  are,  how- 
ever, expressed  in  language  so  complicated  and  un- 
gainly, tliat  the  draftsman  maj  well  hesitate  to  adopt 
them.  Indeed  beside  the  involved  utterance  of  the 
statute,  the  old  common  form  of  covenants  for  title  (i) 
appears  lucid  and  mellifluous,  and  the  later   form  {k) 

(/)  yCn<<f,  p.  669.  sab-sect    1    (A),    (B),    (C).    (D); 

(g)  Different  covenants  are   im-  anU^  p.  561. 
plied  by  the  nsc  of  the  words  aa         (h)  Sect  7,  sub-sects.  1  (A),  4; 

oen^fieidl  owner  in  different  con-  anUt^  pp.  661,  562. 
veyances;  e.    g.^    in   a   mortgage         U)  See  Appendix  (A), 
absolute    covenants    for    title    are         {k)  Anttf  p.  569. 
thereby    implied.     See     sect.     7, 
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terse.  Bat  the  fact  is  that  the  gnarantee  given  by 
covenants  for  title  is  little  valued  and  rarely  resorted 
to.  The  real  security  of  a  purchaser  lies  in  the  in- 
vestigation of  title  (2).  If  the  required  guarantee  is 
substantially  furnished  by  the  incorporation  of  the 
statutory  covenants,  as  appears  to  be  tlie  case»  the 
convenience  of  reducing  the  length  of  the  deed  may  be 
allowed  to  prevail  over  the  objection  to  their  form. 
We  will  therefore  rely  upon  the  statute  for  the  cove- 
nants for  title,  taking  care  to  use  the  proper  statutory 
words,  without  which  the  necessary  covenants  by  the 
vendor  would  not  be  implied  (m).  Our  conveyance 
will  then  take  the  following  form,  the  nature  of  the 
transaction  being  indicated  in  the  Testatum  instead  of 
by  recital: 

"  THIS  INDENTURE  made  the  first  day  of  Januars'  Dato. 
"  1882 

**  Between  A.  B.  of  Cheapside  in  the  City  of  London  Parties. 
*' Esquire  of  the  one  part  and  C.  D.  of  Lincoln's  Inn  in 
'^  the  County  of  Middlesex  Esquire  of  the  other  part 

"  WnNESSETH  that  in  consideration  (7j)  of  the  sum  of  Testatum, 
'^one  thousand  pounds  paid  by  thesaiil  C.  D.  to  the  said  Consideration 
"  A.  B.  for  the  purchase  of  the  fee  simple  in  possession  Nature  of 

.,     _    ,      -  ..  ,         .*      I.         ,  .11/1  .       transaction 

*'  of  the  hereditaments  heremaf ter  described  (the  receipt  j.     . 
'^  of  which  sum  the  said  A.  B.  doth  hei*eby  acknowledge) 
"  the  said  A.    B.  as  beneficial  ovmer  {o)  doth  hereby  ^Jrda**^* 
"  grant  {p)  unto  the  said  C.  D. 

*'  All  that  messuage  or  tenement  [insert  description  Parcels. 
''  of  the  properifj/] 

"  To  HAVE  AND  TO    HOT>D  the  samC  premises  unto  and  Habendum. 

"  TO  THE  USE  (y)  of  the  Said  C.  D.  in  fee  simple  (r) 
"  In  witness,  &c."   («). 

il)  AnU,  pp.  541  ti  tfo.  (p)  AnU,  pp.  192,  198. 

(m)   Stat.  44  A  45   Vict.  c.  41,  (q)  AnU,  p.  194. 

8.  7,  sub-B.  4;  anU,  p.  562.  (i*^  AnU,  p.  198. 

(»)  AnU^  p.  194.  («)  AnUf  p.  570. 

(0)  AfU€j  pp.  577,  582. 
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Booeipt. 


It  is  no  longer  nsual  to  indorse  a  receipt  for  oon- 
sideration  npon  a  deed ;  for  it  is  provided  by  the  Con- 
veyancing Act  of  1881  (f)  that  a  receipt  for  consideration 
money  or  securities  in  the  body  of  a  deed  executed  after 
the  year  1881  shall  be  a  sufficient  discharge,  and  that 
such  a  receipt,  or  an  indorsed  receipt,  shall,  in  favour 
of  a  subsequent  purchaser,  be  sufficient  evidence  of  the 
payment  or  giving  of  the  whole  amount  of  the  con- 
sideration. 


The  above  form  of  conveyance  is  certainly  shorter 
than  that  previously  given  (u) ;  and  similar  forms  are 
now  generally  adopted  in  practice.  But  it  can  hardly 
be  said  that  the  rights  and  obligations  of  the  parties  to  a 
conveyance  may  be  determined  with  increased  accuracy 
or  simplicity  by  a  deed  relying  on  the  provisions  of  the 
Conveyancing  and  Law  of  Property  Act,  1881  (a?).  The 
student,  when  he  proceeds  to  practice  drafting,  should 
never  forget  that  a  deed  is  not  an  end  in  itself,  but  is 
only  a  means  for  ascertaining  the  rights  and  obligations 
of  the  parties  thereto.  His  object  should  be  to  define 
those  rights  and  obligations  clearly  and  accurately, 
rather  than  briefly  or  even  concisely.  It  is  of  course 
unnecessary  that  he  should  express  what  is  dearly 
implied  by  law ;  but  nut  the  least  important  part  of 
his  task  is  to  satisfy  himself  that  the  law  clearly  defines 
those  rights  and  obligations  for  which  he  omits  to 
provide. 


{t)  SUt.  44  &  45  Viot  c.  41, 
B8.  54,  65;  866  Williams's  Con- 
yejancingr  Statutes.  227 — ^280. 
The  absence  of  an  inaorsed  receipt 
was  formerly  regarded  as  a  sus- 
picious circumstance. 

(u)  Ante,  p.  568. 

(z)   Stat.  44  A  45  Vict.   c.  41. 
It  is    beyond   the   scope    of    the 


present  Work  to  consider  the  pro- 
visions'of  this  Act  with  reference 
to  convejances  more  complicated 
than  the  above.  As  to  the  effect 
of  this  Act,  generally,  upon  the 
previous  law  and  practice,  the 
reader  is  referred  to  the  Editor^  s 
Conveyancing  Statutes." 


t* 


APPENDIX  (A.) 

Sef erred  to,  pp.  19t,  dOO,  578, 588 


Bargain  and  Sahy  or  Lease  for  a  Tear,     (See  p.  190.) 

This  Indenture  made  the  firs  t  day  of  January  (a)  [in  the  Date, 
third  year  of  our  Sovereign  Lady  Queen  Victoria  by  the 
grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen  Defender  of  the  Faith  and]  in  the  year  of 
our  Lord  1840 

Between  A.  B.of  Gheapside  in  thecity  of  London  Esquire  Parties, 
of  the  one  part  and  G.  D.  of  Lincoln's  Inn  in  the  county  of 
Middlesex  Esquire  of  the  other  part 

WITNESSETH  that  the  said  A.  B.  in  consideration  of  five  Testatum, 
shillings  (b)  of  lawful  money  of  Great  Britain  to  him  in  CoDsidera- 
hand  paid  by  the  said  G.  D.  at  or  before  the  sealing  and  ^^°' 
delivery  of  these  presents  (the  receipt  whereof  is  hereby 
acknowledged)    Hath  bargained  and  sold  and  by  these  Bargain  and 
presents  Doth  bargain  and  sell  unto  the  said  G.  D.  his  ^^' 
executors  administrators  and  assigns 

All  that  messuage  or  tenement  situate  lying  and  being  parcels, 
at  &c.  and  commonly  called  or  known  by  the  name  of  &c. 
[here  describe  the  premises] 

Together  with  all  and  singular  the  houses  outhouses  Qenerai 
edifices  buildings  bams  dovehouses  stables  yards  gardens  ^°'^' 
orchards  lights  easements  ways  paths  passages  waters 
watercourses  trees  woods  underwoods  commons  and  com- 
monable rights  hedges  ditches  fences  liberties  privileges 
emoluments  commodities  advantages  hereditaments  and 
appurtenances  whatsoever  to  the  said  messuage  or  tenement 
lands  and  hereditaments  or  any  part  thereof  belonging  or 

(a)  The  words  within  braekets  were  latterly  omitted. 
lb)  Ante,  pp.  162,  191. 
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HabeDdum. 


Reddeodum. 


in  anywise  appertaining  or  with  the  same  or  any  part 
thereof  now  or  at  any  time  heretofore  usually  held  used 
occupied  or  enjoyed  [or  accepted  reputed  taken  or  known 
as  part  parcel  or  member  thereof]  And  the  reversion  and 
reversions  remainder  and  remainders  yearly  and  other 
rents  issues  and  profits  of  the  same  premises  and  every  part 
thereof 

To  HAVE  AND  TO  HOLD  the  Said  messuageor  tenement 
lands  and  hereditaments  and  all  aud  singular  other  the 
premises  hereinbefore  bargained  and  sold  or  intended  so 
to  be  with  their  and  every  of  their  rights  members  and 
appurtenances  unto  the  said  C.  D.  his  executors  adminis- 
trators and  assigns  from  the  day  ne±t  before  the  day  of  the 
date  of  these  presents  for  and  during  and  until  the  full  end 
and  term  of  one  whole  year  thence  next  ensuing  and  fully 
to  be  complete  and  ended. 

Yielding  and  paying  therefor  the  rent  of  one  pepper- 
corn {c)  at  the  expiration  of  the  said  term  if  the  same  shall 
be  lawfully  demanded 

To  the  intent  and  purpose  that  by  virtue  of  these  presents 
and  of  the  statute  for  transferring  uses  into  possession  the 
said  C.  D.  may  be  in  the  actual  possession  of  the  same 
premises  and  may  thereby  be  enabled  to  accept  and  take  a 
grant  and  release  of  the  freehold  reversion  and  inheritance 
of  the  same  premises  and  of  every  part  and  parcel  thereof 
to  the  said  G.  D.  his  heirs  and  assigns  to  the  uses  and  for 
the  intents  and  purposes  to  be  declared  by  another  inden- 
ture of  three  parts  already  prepared  and  intended  to  be 
dated  the  day  next  after  the  day  of  the  date  hereof 

In  witness  whereof  the  said  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals  the  day  and  year  first 
above  written. 


The  SeleasB. 


Date. 


This  Indenture  made  the  second  day  of  January  id)  fin 
the  third  year  of  the  reign  of  our  Sovereign  Lady  Queen 


t 


c)  AnU,  p.  806. 

d)  Tbe  words  within  brackets  were  latterly  omitted. 
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Victoria  by  the  grace  of  God  of  the  United  Kingdom  of 
Oreatliritain  and  IrelandQaeenDefender  of  the  Faith  and] 
in  the  year  of  our  Lord  1840 

Between  A.  B.  of  Cheapside  in  the  city  of  London  P«rtie8. 
Esquire  of  the  first  part  C.  D.  of  Lincoln's  Inn  in  the 
county  of  Middlesex  Esquire  of  the  second  part  and  Y.Z.  of 
Lincoln's  Inn  aforesaid  gentleman  of  the  third  part  (e) 

Whereas  by  indentures  of  lease  and  release  bearing  date  ^eciui  of  the 
respectively  on  or  about  the  first  and  second  days  of  January  the  vend"  r! 
1838  and  respectively  made  or  expressed  to  be  made  between 
E.  r.  therein  described  of  the  one  part  and  the  said  A.  B.of 
the  other  part  for  the  consideration  therein  mentioned  the 
messuage  or  tenement  lands  and  hereditaments  hereinafter 
described  and  intended  to  be  hereby  granted  wi  th  the  appur- 
tenances were  conveyed  and  assured  by  the  said  E.  P.  unto 
and  to  the  use  of  the  said  A.  B.  liis  heirs  and  assigns 
for  ever 

And  whebeas  the  said  A.  B.halh  contracted  and  agreed  R«c»tai  of  the 
with  the  said  C.  D.  for  the  absolute  sale  to  him  of  the  sale, 
inhoritance  in  fee  simple  in  pos^ssion  of  and  in  the  said 
mcssungc  ortenementlandsandhcroditaments  hereinbefore 
referred  toandhereinafterdescri  bed  with  theappurtenances 
free  from  all  incumbrances  at  or  for  the  price  or  sum  of  one 
thousand  pounds 

Now  Tnis  indenture  witnesseth  that  for  carrying  the  Teetatum. 
said  contract  for  sale  into  effect  and  in  consideration  of  the  considera- 
sum  of  one  thousand  pounds  of  lawful  money  of  Great  tion. 
Britain  to  the  said  A.  B.  in  hand  well  and  truly  paid  by 
the  said  G.  D.  upon  or  immediately  before  the  sealing  and 
delivery  of  these  presents  (the  receipt  of  which  said  sum  Receipt, 
of  one  thousand  pounds  in  full  for  the  absolute  purchase 
of  the  inheritance  in  fee  simple  in  possession  of  and  in  the 
messuage  or  tenement  lands  and  hereditaments  hereinafter 
described  and  intended  to  be  hereby  granted  and  released 

(«)  The   reason    why   T.    Z.    is  If   this  should   not   be   intended, 

made  a  party  to  this  deed  i^,  that  the  deed  would  be  made  between 

the  widow  or  C.  D.,  if  married  on  A.  B.  of  the  one  part,   and  C.  D. 

or  before  the  Ist  of  January,  1884,  of  the  other  part,  as  in  the  deed 

may  be  barred  or  deprived  of  her  given,  ante,  p.  5tf8. 
dower.    See   ante,    pp.    359,   860. 
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Operative 
words. 


Parcels* 


General 
words. 


with  the  appurtenances  he  the  said  A.  B.  doth  hereby 
acknowledge  and  of  and  from  the  same  and  every  part 
thereof  doth  acquit  release  and  discharge  the  said  0.  D. 
his  heirs  executors  administrators  and  assigns  [and  every 
of  them  for  ever  by  these  presents])  He  the  said  A.  B. 
Hath  granted  bargained  sold  aliened  released  and  con- 
firmed and  by  these  presents  Doth  grant  bargain  sell  alien 
release  and  confirm  unto  the  said  C.  D.  (in  his  actual 
possession  now  being  by  virtue  of  a  bargain  and  sale  to 
him  thereof  made  by  the  said  A.  B.  in  consideration  of  five 
shillings  in  and  by  an  indenture  bearing  date  the  day  next 
before  the  day  of  the  date  of  these  presents  for  the  term 
of  one  whole  year  commencing  from  the  day  next  before  the 
day  of  the  date  of  the  same  indenture  of  bargain  and  sale 
and  by  force  of  the  statute  made  for  transferring  uses  into 
possession)  and  to  his  heirs  (/) 

All  that  messuage  or  tenement  situate  lying  and  being 
at  &c.  commonly  called  or  known  by  the  name  of  &c.  {fiere 
describe  the  premises] 

ToOETHER  with  uU  and  singular  the  houses  outhouses 
edifices  buildings  barns  dovehouses  stables  yards  gardens 
orchards  lights  easements  ways  paths  passages  waters 
watercourses  troes  woods  underwoods  commons  and  com- 
monable rights  hedges  ditches  fences  liberties  privileges 
emoluments  commodities  advantages  hereditaments  and 
appurtenances  whatsoever  to  the  said  messuage  or  tene- 
ment lands  hereditaments  and  jiremises  hereby  granted 
and  released  or  intended  so  to  be  or  any  part  thereof 
belonging  or  in  anywise  appertaining  or  with  the  same  or 


(/)  If  the  deed  were  dated  at 
any  time  between  the  month  of 
Mar,  1841  (the  date  of  the  statute 
A  i  b  Vict.  0.  21 ;  anU^  pp  186, 
192),  and  the  first  of  January, 
1845  (the  time  of  the  commence- 
ment of  the  operation  of  the 
Transfer  of  Property  Act,  anUy 
p.  192.  n.  («)  ),  the  form  would  be 
att  follows  :—'*  He  the  said  A.  B. 
**  Doth  by  tbeae  presents  (being 
"a  deed  of  release  made  in  pur- 
"Buauce  of  an  Act  of  Parliament 


"  made  and  passed  id  the  fourth 
*'  vear  of  the  reifirn  of  her  present 
"  Majesty  Queen  victoria  intituled 
"  An  Act  for  renderioff  a  Aelease 
"an  effectual  for  the  Conveyance 
'*of  Freehold  Estates  aA  a  Lease 
"and  Release  by  the  same  Parties) 
**  grant  bargain  Hell  alien  release 
"and  confirm  ante  the  aaid  C.  D. 
"and  his  heir;»." 

As   to   the   form   in  a  deed  of 
grant,  see  anU^  p.  569. 
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any  part  thereof  now  or  at  any  time  heretofore  (j/)  usually 
held  used  occupied  or  enjoyed  [or  accepted  reputed  taken 
or  known  as  part  parcel  or  member  thereof  J  And  the 
reversion  and  reversions  remainder  and  remainders  yearly 
and  other  rents  issues  and  profits  of  the  same  premises  and 
every  part  thereof 

And  all  the  estate  right  title  interest  use  trust  inheritance  Estate. 
property  possession  benefit  claim  and  demand  whatsoever 
bQth  at  law  and  in  equity  of  him  the  said  A.  B.  in  to  out  of 
or  upon  the  said  messuage  or  tenement  lands  hereditaments 
and  premises  hereby  granted  and  released  or  intended  so  to 
be  and  every  part  and  parcel  of  the  same  with  their  and 
every  of  their  appurtenances 

And  all  deeds  evidences  and  writings  relating  to  the  title  And  aii  deeds, 
of  the  said  A.  B.  to  the  said  hereditaments  and  premises 
hereby  granted  aud  released  or  intended  so  to  be  now  in  the 
custody  of  the  said  A.  B.  or  which  he  can  procure  without 
suit  at  law  or  in  equity 

To  HAVE  AKD  TO  HOLD  the  said  messuage  or  tenement  Habendum, 
lands  and  hereditaments  hereinbefore  described  and  alland 
singular  other  the  premises  hereby  granted  and  released 
or  intended  so  to  be  with  their  and  every  of  their  rights 
members  and  appurtenances  unto  the  said  0.  D.  and  his 
heirs  (h) 

To  such  uses  upon  and  for  such  trusts  intents  and  V"*  ^  ^^ 

dower 

purposes  and  with  under  and  subject  to  such  powers 
provisoes  declarations  and  agreements  as  the  said  G.  D. 
shall  from  time  to  time  by  any  deed  or  deeds  instrument  or 
instruments  in  writing  with  or  without  power  of  revocation 
and  new  appointment  to  be  by  him  sealed  and  delivered  In 
the  presence  of  and  to  be  attested  by  two  or  more  credible 
witnesses  direct  limit  or  appoint  And  in  default  of  and 
until  any  such  direction  limitation  or  appointment  and  so 
far  as  any  such  direction  limitation  or  appointment  if 
incomplete  shall  not  extend  To  the  use  of  the  said  C.  D. 

(a')  tiee  ants,  p.  680.  not   be   intended    to    be    barred, 

(A)  If    C.   D.    waa   not  married  instead    of   the   next   olaase,    the 

on  or  before  the  1st  of  January,  form    would    simply  be   "To  the 

1884>   or  if,  havinff  been  so  mar-  "use  of  the  said  G.  D.  bis  heirs 

ried,  the  dower  of  his  widow  should  **  and  assigns  for  ever." 
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Coven  ants 
for  title. 


That  the 
vendor  id 
seised  in  fee. 


That  the 
vendor  has  a 
good  right 
to  convey. 


and  his  afisigns  for  and  during  the  term  of  his  natural  life 
without  impeachment  of  waste  And  from  and  after  the 
determination  of  that  estate  by  forfeiture  or  otherwise  in 
his  lifetime  To  the  use  of  the  said  Y.  Z.  and  his  heirs 
during  the  life  of  the  said  C.  D.  In  trust  nevertheless  for 
him  the  said  G.  D.and  his  assigns  and  after  the  decease  of 
the  said  G.  D.  To  the  use  of  the  said  C.  D.  his  heirs  and 
assigns  for  ever. 

And  the  said  A.  B.  doth  hereby  for  himself  his  heirs 
executors  and  administrators  covenant  promise  and  agree 
with  and  to  the  said  G.  D.  his  appointees  heirs  and  assigns 
in  manner  following  that  is  to  say 

That  for  and  notwithstanding  any  act  deed  matter  or 
thing  whatsoever  by  him  the  said  A.  B.  or  any  person  or 
persons  lawfully  or  equitably  claiming  or  to  claim  by  from 
through  under  or  in  trust  for  him  made  done  or  committed 
to  the  contrary  (z)  [he  the  said  A.  B.  is  at  the  time  of  the 
sealing  and  delivery  of  these  presents  lawfully  rightfully 
and  absolutely  seised  of  or  well  and  sufficiently  entitled  to 
themessuageortcnementslandshcreditamentsandprcmises 
hereby  granted  and  released  or  intended  so  to  be  with  their 
appurtenances  of  and  in  a  good  sure  perfect  lawful  absolute 
and  indefeasible  estate  of  inheritance  in  fee  simple  without 
any  manner  of  condition  contingentproviso  powerof  revoca- 
tion or  limitation  of  any  new  or  other  use  or  uses  or  any 
other  matter  restraint  cause  or  thing  whatsoever  to  alter 
change  charge  revoke  make  void  lessen  or  determine  the 
same  estate 

And  that  for  and  notwithstanding  any  such  matter  or 
thing  as  aforesaid]  he  the  said  A.  B.  now  hath  in  himself 
good  right  full  power  and  lawful  and  absolute  authority 
to  grant  bargain  sell  alien  i*elease  and  confirm  the  said 
messuage  or  tenement  lands  hereditaments  and  premises 
iierembefore  gran  ted  and  released  or  intended  so  to  be  with 
their  appurtenances  unto  the  said  C.  D.  and  his  heirs  to  the 
uses  and  in  manner  aforesaid  and  according  to  the  true 
intent  and  meaning  of  these  presents 


(•)  See  anUy  p.  559. 
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And  that  the  same  messuage  or  tenement  lands  heredita-  For  qaiet 
ments  and  premises  with  their  appar  tenances  shall  and  law-  ®°J^y™®"**- 
fully  may  accordingly  from  time  to  time  and  at  all  times 
hereafter  be  held  and  enjoyed  and  the  rents  issues  and 
profits  thereof  received  and  taken  by  the  said  C.  D.  his 
appointees  heirs  and  assigns  to  and  for  his  and  their  own 
absolute  use  and  benefit  without  any  lawful  let  suit  trouble 
denial  hindrance  eviction  ejection  molestation  disturbance 
or  interruption  whatsoever  of  from  or  by  the  said  A,  B.  or 
any  person  or  persons  lawfully  or  equitably  claiming  or  to 
claim  by  from  through  under  or  in  trust  for  him 

And  that  (k)  free  and  clear  and  freely  and  clearly  ac-  For  freedom 
quitted  exonerated  and  discharged  or  otherwise  by  him  the  brances!^""* 
said  A.  B.  his  heirs  executors  or  administrators  well  and 
sufficiently  saved  defended  kept  harmless  and  indemnified 
of  from  and  against  all  and  uU  manner  of  former  and  other 
[gifts  grants  bargains  sales  leases  mortgages  jointures 
dowers  and  all  right  and  title  of  dower  uses  trusts  wills 
entails  statutes  merchant  and  of  the  staple  recognizances 
judgments  extents  executions  annuities  legacies  payments 
rents  and  arrears  of  rent  forfeitures  re-entries  cause  and 
causes  of  forfeiture  and  re-entry  and  of  from  and  against  all 
and  singular  other]  estates  rights  titles  charges  and  incum- 
brances whatsoever  had  made  done  committed  executed  or 
willingly  suffered  by  him  the  said  A.  B.  or  any  person  or 
persons  lawfully  or  equitably  claiming  or  to  claim  by  from 
through  under  or  in  trust  for  him 

And  moreover  that  he  the  said  A.  B.  and  his  heirs  and  For  further 
all  and  every  persons  and  person  having  or  lawfully  claim-  "•**'^®®- 
ing  or  who  shall  or  may  have  or  lawfully  claim  any  estate 
right  title  or  interest  whatsoever  at  law  or  in  equity  in  to 
or  out  of  the  said  messuage  or  tenement  lands  heredita- 
ments and  premises  hereinbefore  granted  and  released  or 
intended  so  to  be  with  their  appurtenances  by  from  through 
under  or  in  trust  for  him  or  them  shall  and  will  from  time 
to  time  and  at  all  times  hereafter  upon  every  reasonable 
request  and  at  the  costs  and  charges  of  the  said  C.  D.  his 

Ck)  The  word  t!uU  is  here  a  proQoan. 
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appointees  heirs  and  assigns  make  do  and  execute  or  cause 
or  procure  to  be  made  done  and  executed  all  and  every  or 
any  such  further  and  other  lawful  and  reasonable  acts  deeds 
things  grants  couTeyanoes  and  assurances  in  the  law  what- 
soever for  further  better  more  perfectly  and  effectually 
grantingreleasingconveyingand  assuring  the  said  messuage 
or  tenement  lands  hereditaments  and  premises  hereinbefore 
granted  and  released  or  intended  so  to  be  with  their  appur- 
tenances unto  the  said  G.  D.  and  his  heirs  to  the  uses 
and  in  manner  aforesaid  and  according  to  the  true  intent 
and  meaning  of  these  presents  as  by  him  the  said  C.  D.  his 
appointees  heirs  or  assigns  or  his  or  their  counsel  in  the  law 
shall  or  may  be  reasonably  advised  or  devised  and  required 
[so  that  no  such  further  assurance  or  assurances  contain  or 
imply  any  further  or  any  other  warranty  or  covenant  than 
against  the  person  or  persons  who  shall  make  and  execute 
the  same  and  his  her  or  tiieir  heirs  executors  andadminis- 
trator  '  acts  and  deeds  only  and  so  that  the  person  or  persons 
who  shall  be  required  to  make  and  execute  any  such  further 
assurance  or  assurances  be  not  compelled  or  compellable  for 
making  or  doing  thereof  to  go  or  travel  from  his  her  or 
therrdwellingorrespectivedwellings or  usual plaoeorplacea 
of  abode  or  residence] 
In  witness,  &c. 

On  the  back  is  endorsed  the  attestation  and  further  receipt 
as  follows  : — 

Signed  sealed  and  delivered  by  the  within -named  A.  B. 
C.  D.  and  Y.  Z.  in  the  presence  of 

John  Doe  of  London  Oent. 
Richard  Roe  Clerk  to  Mr,  Doe. 

Received  the  day  and  year  first  within  written 

of  and  from  the  within-named  C.  D.  the  sum 

of  One  Thousand  Pounds  being  tlie  oonsidera-  ^  £1000 

tion  within  mentioned  to  be  paid  by  him  to 

me.  J 

(Signed)  A.  B. 
Witness  John  Doe. 

Richard  Roe. 
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Beferred  to,  p.  804. 


The  case  of  Muggleton  v.  Barnett,  was  shortly  as  fol- 
lows (a):  — Edward  Muggleton  purchased  Id  1772  certain 
copyhold  property^  held  of  a  manor  in  which  the  custom 
was  proved  to  be,  that  the  land  descended  to  the  youngest 
son  of  the  person  last  seised,  if  he  had  more  than  one;  and 
if  no  son,  to  the  daughters  as  parceners;  and  if  no  issue, 
then  to  the  youngest  brother  oftheperson  last  seised,and  to  the 
youngest  son  of  such  youngest  brother.  There  was,  how- 
ever, no  formal  record  upon  the  rolls  of  the  Court  of  the 
custom  of  the  manor  with  respect  to  descents,  but  the 
custom  was  proved  by  numerous  entries  of  admission.  The 
purchaser  died  intestate  in  1812,  leaving  two  grand- 
daughters, the  only  children  of  his  only  son,  who  died  in 
his  lifetime.  One  of  the  granddaughters  died  intestate  and 
unmarried,  and  the  other  died  leaving  an  only  son,  who 
died  in  1854  without  issue,  and  apparently  intestate,  and 
who  was  the  person  last  seised.  On  his  death  the  youngest 
son  of  the  youngest  brother  of  the  purchaser  brought  an 
ejectment,  and  the  Oourt  of  Exchequer,  by  two  against  one, 
decided  against  him.  On  appeal,  this  decision  was  con- 
firmed by  the  Court  of  Exchequer  Chamber,  by  four  judges 
against  three.  But  much  as  the  judges  differed  amongst 
themselves  as  to  the  extent  of  the  cnstom  amongst  col- 
laterals, they  appear  to  have  all  agreed  that  the  act  to 
amend  the  law  of  inheritance  had  nothing  to  do  with  the 
matter.  The  act,  however,  expressly  extends  to  lands 
descendible  according  to  the  custom  of  borough  English  or 
any  other  custom;  and  it  enacts  that  in  every  case  descent 

(a)  The  subftUnce  of  these  ob-     newspaper,  4  Jur.»  N.  S.,  Parts, 
serrations     appeared     in     letters     pp.  6,  o6. 
to   the  editor    of    the    "Jurist" 

W.R.P.  Q  Q 


5M  APPfiNDIX. 

shall  be  traocd  from  the  purchaser.  Under  the  old  Iaw, 
seisin  made  the  stock  of  descent.  By  the  new  law^  the 
purchaser  is  substituted  in  every  case  for  the  person  last 
seised.  The  legislature  itself  has  placed  this  interpretation 
upon  the  above  enactment.  A  well-known  statute,  com- 
monly called  the  Wills  Act  {b)y  enacts,  '^  that  it  shall  be 
lawful  for  every  person  to  devise  or  dispose  of  by  his  will, 
executed  in  manner  hereinafter  required,  all  real  estaie 
which  he  shall  be  entitled  to,  either  at  law  or  in  equity,  at 
the  timeof  his  death,  and  which^  if  not  so  devised  or  disposed 
of,  would  devolve  upon  the  heir  at  law  ot customary  JieiroJ 
him,  or,  if  he  became  entitled  by  descent,  of  his  ancestor 
N  ow  the  old  doctrine  o^possessiofratris  was  this,— that  if  a 
purchaser  died  seised,  leaving  a  son  and  daughter  by  his 
first  wife,  and  a  son  by  his  second  wife,  and  the  eldest  son 
entered  as  heir  to  his  father,  the  possession  of  the  son  made 
his  sister  of  the  whole  blood  to  inherit  as  his  heir,  in 
exclusion  of  his  brother  of  the  half-blood  ;  but  if  the  eldest 
son  did  not  enter,  his  brother  of  the  half-blood  wasentitled 
as  heir  to  his  father,  the  purchaser.  This  doctrine  was 
abolished  by  the  statute.  Descent  in  every  case  is  to  be 
traced  from  the  purchaser.  Let  the  eldest  son  enter,  and 
remain  ever  so  long  in  possession,  his  brother  of  the  half- 
blood  will  now  be  entitled,  on  his  decease,  in  preference  to 
his  sister  of  the  whole  blood,  not  as  his  heir,  but  as  heir  to 
his  father  (c). 

Let  us  now  take  the  converse  case  of  a  descent  according 
to  the  custom  of  borough  English,  and  let  the  purchaser 
die  intestate,  leaving  a  son  by  his  first  wife,  and  aeon  and 
daughter  by  his  second  wife.  Here  it  is  evident  that  the 
youngest  son  has  a  right  to  enter  as  customary  heir.  He 
enters  accordingly,  and  dies  intestate,  and  without  issue. 
Who  is  the  next  heir  since  the  statute?  Clearly  the  brother 
of  the  half-blood,  for  he  is  the  customary  heir  of  the  pur- 
chaser»,    As  the  common  law,  which  is  the  general  custom 


(ft)  Stat.   7  Will.  IV.  &  1  Vict.      Statutes,  pp.  28 
c.  26,  8.  8,  atUe,  p.  222.  267,  268  (2ud  ed.) 

(o)  See  Sugden's  Real  Property 


280,  881  (l0t  ed.); 
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of  the  realm,  was  altered  by  the  statate,  and  a  person 
became  entitled  to  inherit  who  before  had  no  right,  so  the 
costom  of  borough  English^and  every  other  special  custom, 
being  expressly  comprised  in  the  statu te,  is  in  the  same 
manner  altered ;  and  the  stock  of  descent,  which  was  for- 
merly the  person  last  seised,  is  now^  in  every  case,  the 
purchaser  and  the  purchaser  only. 

Suppose,  therefore,  that  Edward  Muggleton,  the  pur- 
chaser, who  died  in  1812,  had  left  a  son  by  his  first  wife, 
and  a  son  and  daughter  by  his  second  wife,  and  that  the 
youngest  son,  having  entered  as  customary  heir,  died  intes- 
tate in  1854, — ^who  would  be  entitled  ?  Clearly,  the  elder 
son,  as  customary  heir,  being  of  the  male  sex,  in  preference 
to  the  daughter.  Before  the  act  the  sister  of  the  whole 
blood  would  have  inherited,  as  customary  heir  to  her 
younger  brother,  and  the  elder  brother,  being  of  the  half- 
blood  to  the  person  last  seised,  could  not  have  inherited 
at  all;  but  since  the  act  the  desc^^nt  is  traced  from  the 
purchaser ;  and  the  elder  brother  would,  accordingly,  be 
entitled,  not  as  heir  to  his  half-brother,  but  as  heir  to  his 
father.  The  act  then  breaks  in  upon  the  custom.  By  the 
custom  before  the  act  the  laud  descended  to  the  sister  of 
the  person  last  seised,  in  default  of  brothers  of  the  whole 
blood.  By  the  act  the  purchaser  is  substituted  for  the 
person  last  seised,  and  whoever  would  be  entitled  as  heir 
to  the  purchaser,  if  he  had  just  died  seised,  must  now  be 
entitled  as  his  heir,  however  long  ago  his  decease  may  have 
taken  place* 

Let  us  put  another  case  :  Suppose  the  father  of  Edward 
Muggleton,  the  purchaser,  had  been  living  in  1854,  when 
his  issue  failed.  It  is  clear,  that  under  the  act  the  father 
would  have  been  entitled  to  inherit,  notwithstanding  the 
custom.  Here,  again,  the  custom  would  have  been  broken 
in  upon  by  the  act,  and  a  person  would  have  been  entitled 
to  inherit  who  before  was  not. 

Suppose,  again,  that  the  father  of  Edward  Muggleton 

Q  Q  2 
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had  been  the  purchaser,  and  that  Edward  Muggleton  was 
his  youngest  son,  and  that  the  estate,  instead  of  being  a 
fee  simple,  had  been  an  estate  tail.  Estates  tail,  it  is  well 
known,  follow  costomarj  modes  of  descent  in  the  same 
manner  as  estates  in  fea  The  purchaser,  however,  or  donee 
in  tail,  is  and  was,  both  under  the  new  law  and  under  the 
old,  the  stock  of  descent.  The  Courts  appear  to  have  been 
satisfied  that  in  lineal  descents  according  to  the  custom  the 
youngest  was  invariably  preferred.  It  is  clear,  therefore, 
that,  when  the  issue  of  Edward  Muggleton  failed  in  1854, 
the  land  would  have  descended  to  the  plaintiff  as  youngest 
son  of  the  next  youngest  son  of  the  purchaser,  although  the 
plaintiff  was  but  the  first  cousin  twice  removed  of  the  person 
last  seised. 

The  change,  however,  which  the  act  has  accomplished  is 
simply  to  assimilate  the  descent  of  estates  in  fee  to  that  of 
estates  tail.  The  purchaser  is  made  the  stock  in  lieu  of  the 
person  last  seised.  It  is  evident,  therefore,  that  upon  the 
supposition  last  put,  of  the  father  of  Edward  Muggleton 
being  the  purchaser,  although  the  estate  was  an  estate  in 
fee,  the  plaintiff  would  have  been  entitled  as  customary 
heir. 

The  step  from  this  case  to  that  which  actually  occurred  is 
very  easy.   On  failure  of  the  issue  of  the  purchaser  (whether 
after  his  decease  or  in  his  lifetime  it  matters  not),  the  heir 
to  be  sought  is  the  heir  of  the  purchaser,  and  not  the  heir 
•  of  the  person  last  seised  ;  and  if  the  descent  be  governed 

by  any  special  custom,  then  the  customary  heir  of  the  pur- 
chaser must  be  sought  for.  Who,  then,  was  the  customary 
heir  of  Edward  Muggleton,  the  purchaser  ?  The  case  in 
Muggleton  v.  Barnstt  expressly  states,  that  the  land  de- 
scends, if  no  issue,  to  the  youngest  son  of  the  youngest 
brother  of  the  person  last  seised,  that  is,  of  the  stock  of 
descent.  There  is  no  magic  in  the  phrase  *^  last  seised." 
These  words  were  evidently  used  in  the  statement  of  the 
custom  as  they  would  have  been  used  before  the  act  in  a 
statement  of  the  common  law.     It  would  have  been  said 
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that  the  land  descends,  for  want  of  issue,  to  the  eldest  son 
of  the  eldest  brother  of  the  person  last  seised.  It  would 
have  been  taken  for  granted  that  everybody  knew  that 
seisin  made  the  stock.  The  law,  however,  is  now  altered 
in  this  respect.  The  purchaser  only  is  the  stock.  If 
Edward  Muggleton  had  died  without  leaving  issue,  the 
plaintiff  clearly  would  have  been  entitled.  His  issue  fails 
after  his  decease;  but  so  long  as  A^  is  the  stock,  the  same 
person  under  the  same  custom  must  of  necessity  be  his 
heir. 

It  was  expressly  stated  in  the  case,  that  there  was  no 
formal  record  with  respect  to  descents.  This  is  important^ 
as  showing  that  the  person  last  seised  was  mentioned  in 
the  statement  of  the  custom  simply  in  accordance  with  the 
ordinary  rule  of  law,  that  the  person  last  seised  was  the 
stock  of  descent  prior  to  the  act.  If,  however,  there  had 
been  such  a  formal  record,  still  Edward  Muggleton,  the 
purchaser,  died  seised.  If  he  had  not  died  seised,  it  might 
be  said,  according  to  the  strict  construction  placed  upon 
the  records  of  customary  descent,  that  the  custom  did  not 
apply,  and  that  his  heir  according  to  the  common  law  was 
entitled  (d).  But  in  the  present  case  the  custom  is  expressly 
stated  to  be  gathered  from  admissions  only;  and  so  long  as  ^ 
the  person  last  seised  was  by  law  the  stock  of  descent,  it  is 
evident  that  a  statement  of  the  custom,  as  applying  to  the 
person  last  seised,  was  merely  a  statement  with  reference 
to  the  stock  of  descent  as  then  existing.  The  act  alters  the 
stock  of  descent,  and  so  far  alters  the  custom.  It  substitutes 
the  purchaser  for  the  person  last  seised,  whatever  may  be 
the  custom  as  to  descents.  It  follows,  therefore,  that  the 
plaintiff  in  Muggleton  v.  Burnett,  being  the  customary  heir 
of  the  purchaser,  was  entitled  to  recover. 

Since  these  observations  were  written,  the  following 
remarks  have  been  made  by  Lord  St.  Leonards  on  the  case 
of  Muggleton  v.  Barnett : —  "In  the  result,  the  Exchequer 

{d)  Ihyne  v.  Birker,  0.  Bridg.  18;  Jiider  t.  Wood,  1  K.  &  J.  644. 
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snd  Exchequer  Chamber^  with  much  diyersity  of  opinion 
as  to  the  extent  of  the  custom,  decided  the  case  against 
the  claimant,  who  claimed  as  heir  by  the  costom  to  the 
last  purchaser,  which  he  was;  because  he  was  not  heir 
by  the  custom  to  the  person  last  seised.  And  yet  the  act 
extends  to  all  customary  tenures,  and  alters  the  descent  in 
all  such  cases  as  well  as  in  descents  by  the  common  law, 
by  substituting  the  last  purchaser  as  the  stock  from  whom 
the  descent  is  to  be  traced  for  the  person  last  seised.  The 
Court,  perhaps,  hardly  explained  the  grounds  upon  which 
they  held  the  statute  not  to  apply  to  this  case  '*  (e) . 

(«)  Lord  St.  Leonards'  Essaj  on  the  Real  Property  Statutes,  p.  271 
(find  ed.). 
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Referred  to,  p.  216. 


Thb  point  in  question  is  as  follows  (a) : — Suppose  a  man 
to  be  the  purchaser  of  freehold  land,  and  to  die  seised 
of  it  intestate,  leaving  two  daughters,  say  Susannah  and 
Catherine,  but  no  sons.  It  is  clear  that  the  land  will  then 
descend  to  the  two  daughters,  Susannah  and  Catherine,  in 
equal  shares  as  coparceners.  Let  us  now  suppose  that  the 
daughter  Catherine  dieson  or  af  terthe  firs  t  of  January,  1834, 
intestate,  and  without  haviug  disposed  of  her  moiety  in  her 
lifetime,  leaving  issue  one  son.  Under  these  circumstances 
the  question  arises, to  whom  shall  the  inheritance  descend? 
The  act  to  amend  the  law  of  inheritance  enacts,  "  that  in 
every  case  descent  shall  be  traced  from  the  purchaser.'' 
In  this  case  Catherine  is  clearly  not  the  purchaser,  but  her 
father;  and  the  descent  of  Catherine's  moiety  is  accordingly 
to  be  traced  from  him.  Who,  then,  as  to  this  moiety,  is  his 
heir?  Supposing  that,  instead  of  the  moiety  in  question, 
some  other  land  were,  after  Catherine's  decease,  to  be 
given  to  the  heir  of  her  father,  such  heir  would  clearly  be 
Susannah,  the  surviving  daughter,  as  to  one  moiety  of  the 
laud,  and  the  son  of  Catherine  as  to  the  other  moiety. 
It  has  been  argued,  then,  that  the  moiety  which  belonged 
to  Catherine,  by  descent  from  her  father,  must,  on  her 


(a)  The  sabiitaDce  of  the  f oUow* 
ins  obserTations  appeared  in  the 
"Jarist"  newspaper  for  February 
28,  1846.  The  point  has  since 
been  expressly  decided,  in  acoord- 
mnce  with  the  opinion  for  which 
the  late  author  contended  in  Cooper 
▼.  Fratice,  14  Jur.  214;  8,  C,  19 


L.  J.,  N.  S.,  Ch.  818,  the  autho- 
rity of  which  decision  is  recognized 
by* Lord  St.  Leonards  in  his  Elssay 
on  the  Keal  Property  Statutes, 
p.  282  (1st  ed.),  269  (2nd  ed.),  and 
m  Leuftn  y.  Lewin,  C.  P.  21  Nor. 
1874,  stated  in  Williams  on  Seisin, 
pp.  81—84. 
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decease^  descend  to  the  heir  of  her  father,  in  the  same 
manner  as  other  land  woald  hare  done  had  she  been  dead 
in  her  father's  lifetime ;  that  is  to  say,  that  one  moiety 
of  Catherine's  moiety  will  descend  to  her  sarviving  sister 
Sasannah,  and  the  other  moiety  of  Catherine's  moiety  will 
descend  to  her  son.  But  the  following  reasoning  seems  to 
show  that,  OD  the  decease  of  Catherine,  her  moiety  will  not 
descend  equally  between  her  survi ving  sister  and  her  own 
son,  but  will  descend  entirely  to  her  son. 

In  order  to  arrive  at  our  conclusion,  it  will  be  necessary 
to  inquire,  first,  into  the  course  of  descent  of  an  estate  tail, 
under  the  circumstances  above  described,  according  to  the 
old  law  ;  secondly,  into  the  course  of  descent  of  an  estate 
in  fee  simple,  according  to  the  old  law^  supposing  the 
circumstances  as  above  described,  with  this  qualification, 
that  neither  Susannah  nor  Catherine  shall  be  considered  to 
have  obtained  any  actual  seisin  of  the  lands.  And,  when 
these  two  points  shall  have  been  satisfactorily  ascertained, 
we  shall  then  be  in  a  better  position  to  place  a  correct 
interpretation  on  the  act  by  which  the  old  law  of  inheritance 
has  been  endeavoured  to  be  amended. 

1.  First,  then,  as  to  the  course  of  descent  of  an  estate, 
tail  according  to  the  old  law.  Let  ns  suppose  lands  to 
have  been  given  to  the  purchaser  and  the  heirs  of  his  body. 
On  his  decease,his  two  daughters,Susannah  and  Catherine, 
are  clearly  the  heirs  of  his  body,  and  as  such  will  accord- 
ingly have  become  tenants  in  tail  each  of  a  moiety.  Now 
there  is  no  proposition  more  frequently  asserted  in  the  old 
books  than  this  :  that  the  descent  of  an  estate  tail  is  per 
formam  doni  to  the  heirs  of  the  body  of  the  donee.  On 
the  decease  of  one  heir  of  the  body,  the  estate  descends 
not  to  the  heir  of  such  heir,  but  to  the  heir  of  the  body 
of  the  original  donee  per  formam  doni.  Suppose,  then, 
that  Catherine  should  die,  her  moiety  would  clearly  have 
descended,  by  the  old  law,  to  the  heir  of  the  body  of  her 
father,  the  original  donee  in  tail.  Whom,  then,  under  the 
above  circumstances,  did  the  old  law  consider  to  be  the  heir 
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of  his  body  quoad  this  moiety?  The  Tenures  of  Littleton, 
as  explained  by  Lord  Coke's  Commentary,  supply  us  with 
an  answer.  Littleton  says,  '^  Also,  if  lands  or  tenements  be 
given  to  a  man  in  tail  who  hath  as  much  land  in  fee  simple, 
and  hath  issue  two  daughters,  and  dies,  and  his  two  daugh- 
ters make  partition  between  them,  so  as  the  land  in  fee 
simple  is  allotted  to  the  younger  daughter,  in  allowance  for 
theland  and  tenements  in  tail  allotted  to  the  elder  daughter; 
if,  after  such  partition  made,  the  younger  daughter  alieneth 
her  land  in  fee  simple  to  another  in  fee,  and  hath  issue  a 
son  or  daughter,  and  dies,Lthe  issue  may  enter  into  the  lands 
in  tail,  and  hold  and  occupy  them  in  purparty  with  her 
aunt "  (J).  On  this  case  Lord  Coke  makes  the  following 
comment: — "  The  eldest  coparcener  hath,  by  the  partition, 
and  the  matter  subsequent,  barred  herself  of  her  right  in 
the  fee-simple  lands,  insomuch  as  when  the  youngest  sister 
alieneth  the  fee-simple  lands  and  dieth,  and  her  issue 
entereth  into  half  the  lands  entailed,  yet  shall  not  the  eldest 
sister  enter  into  half  of  the  lands  in  fee  simple  upon  the 
alienee'-' (c).  It  is  evident,  therefore,  that  Lord  Coke, 
though  well  acquainted  with  the  rule  that  an  estate  tail 
should  descend  performam  doni,  yet  never  for  a  moment 
supposed  that  on  the  decease  of  the  younger  daughter, 
her  moiety  would  descend  half  to  her  sister,  and  half  to  her 
issue;  for  he  presumes,  of  course,  that  the  issue  would 
enter  into  half  the  lands  entailed,  that  is,  into  the  whole  of 
the  moiety  of  the  lands  which  had  originally  belonged  to 
their  mother.  After  the  decease  of  the  younger  sister,  the 
heirs  of  the  body  of  her  father  were  no  doubt  the  elder 
sister  and  the  issue  of  the  younger;  but,  as  to  the  moiety 
which  had  belonged  to  the  younger  sister,  this  as  clearly 
was  not  the  case;  the  heir  of  the  body  of  the  father  to 
tnAanYMt^TTtotW^  was  exclusively  the  issueof  such  younger 
daughter,  who  were  entitled  to  the  whole  of  it  in  the  place 
of  their  parent.  This  incidental  allusion  of  Lord  Coke  is 
as  strong,  if  not  stronger,  than  a  direct  assertion  by  him  of 
the  doctrine:  for  it  seems  to  show  that  a  doubt  on  the  sub- 
ject never  entered  into  his  mind. 

(6)  Litt.  sect.  260.  (c.)  Co.  Litt.  172  b. 
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At  the  eod  of  the  section  of  Littleton  to  which  we  have 
referred,  it  is  stated  that  the  contrary  is  holden,  M.,  10 
Hen.  VI.;  sciL  that  the  heir  may  not  enter  upon  the  par- 
cener who  hath  the  entailed  land,  bat  is  put  to  a  for- 
medon.  On  this  Lord  Coke  remarks  (d),  that  it  is  no  part 
of  Littleton  and  is  contrary  to  law;  and  that  the  case 
is  not  truly  vouched,  for  it  is  not  in  10  Hen.  VI.,  but  in 
20  Hen.  VI.,  and  yet  there  is  but  the  opinion  of  Newton, 
obiter,  by  the  way.  On  referring  to  the  case  in  the  Year 
Books,  it  appeara  that  Yelverton  contended,  that  if  the 
sister,  who  had  the  fee  simple,  aliened,  and  had  issue,  and 
died,  the  issue  would  be  barred  from  the  land  entailed  by 
the  partition,  which  would  be  a  mischief.  To  this  Newton 
replied,  "  No,  sir;  but  he  shall  have  formedon,  and  shall 
recover  the  hal/^'  (e).  Newton,  therefore,  though  wrong  in 
supposing  that  a  formedon  was  necessary,  thought  equally 
with  Lord  Coke,  that  a  moiety  of  the  land  was  the  share 
to  be  recovered.  This  appears  to  be  the  Newton  whom 
Littleton  calls  (/)  *'  my  master,  Sir  Richard  Newton,  late 
Chief  Justice  of  the  Common  Pleas." 

There  is  another  section  in  Littleton,  which,  though  not 
conclusive,  yet  strongly  tends  in  thesamc  direction;  namely, 
section  255,  where  it  is  said,  that,  if  the  tenements  whereof 
two  parceners  make  partition  '^  be  to  them  in  fee  tail,  and 
the  part  of  the  one  is  better  in  yearly  value  thau  the  part 
of  the  other,  albeit  they  be  concluded  during  their  lives  to 
defeat  the  partition,  yet,  if  the  parcener  who  hath  the  lesser 
})art  in  value  hath  issue  and  die,  the  issue  may  disagree  to 
the  partition,  and  enter  and  occupy  in  common  the  other 
part  which  was  allotted  to  her  aunt,  and  so  the  other  may 
enter  and  occupy  in  common  the  other  part  allotted  to  her 
sister,  &c.,  as  if  no  partition  had  been  made."  Had  the 
law  been  that,  on  the  decease  of  one  sister,  her  issue  were 
entitled  only  to  an  undivided  fourth  part,  it  seems  strange 
that  Littleton  should  not  have  stated  that  they  might  enter 

(^d)  Co.  Litt.  178  a.  (/)  Sect.  729. 

($)  Vear  Book,  20  Hen.  VI,  14  a. 
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into  a  foarth  only,  and  that  the  other  sister  might  occupy 
the  remaining  three-fourths. 

In  addition  to  these  authorities^  there  is  a  modem  case, 
which,  when  attentively  considered,  is  an  authority  on  the 
same  side;  namely,  Doe  d.  Gregory  and  Oeere  v.  Whichelo  (g). 
This  case,  so  far  as  it  relates  to  the  point  in  question  was 
as  follows: — Richard  Lemmon  was  tenant  in  tail  of  certain 
premises,  and  died,  leaving  issue  by  his  first  wife  one 
son,  Richard,  and  a  daughter,  Martha;  and  by  his  second 
wife  thi*ee daughters,  Anne,  Elizabeth,  and  Orace.  Richard 
Lemmon,  the  son,  as  heir  of  the  body  of  his  father,  was 
clearly  tenant  in  tail  of  the  whole  premises  during  his 
life.  He  died,  liowever,  without  issue,  leaving  his  sister 
Martha  of  the  whole  blood,  and  his  three  sisters  of  the  half 
blood, him  surviving.  Martha  then  intermarried  with  John . 
Whichelo,  and  afterwards  died,leaving  John  Whichelo, the 
defendant,  her  eldest  son  and  heir  of  her  body.  John 
Whichelo,  the  defendant,  then  entered  into  the  whole  of 
the  premises,  under  the  impression  that  as  he  was  heir  to 
Richard  Lemmon,  the  son,he  was  entitled  to  the  whole.  In 
this,  however,  he  was  clearly  mistaken;  for  the  descent  of 
an  estate  tail  is,  as  we  have  said,  traced  from  the  purchaser, 
or  first  donee  in  tail,  per  formam  doni.  The  heirs  of  the 
purchaser,  Richard  Lemmon,  the  father,  were  clearly  his 
four  daughters,  or  their  issue;  for  the  daughters  by  the 
second  wife, though  of  the  half  blood  to  their  brother  by  the 
former  wife,  were,  equally  with  their  half  sister  Martha,  of 
the  whole  blood  to  their  common  father.  The  only  question 
then  is,  in  what  shares  the  daughters  or  their  issue  became 
entitled.  At  the  time  of  the  ejectment  all  the  daughters 
were  dead.  Elizabeth  was  dead,  without  issue;  whereupon 
her  one  equal  foui*th  part  devolved,  without  dispute,  on  her 
three  sisters,  Martha,  Anne,and  Orace:  each  of  these,  there- 
fore, became  entitled  to  one  equal  third  part.  Martha,  as 
we  have  seen,  died,  leaving  John  Whichelo,  the  defendant, 
her  eldest  son  and  heir  of  her  body.  Anne  died,  leaving 
James  Gregory, one  of  the  lessors  of  the  plaintiff,  her  grand- 
er) 8  T.  R.  211. 
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son  and  heir  of  her  body;  and  Grace  died,  leaving  Diones 
Geere,  the  other  lessor  of  the  plaintiff,  her  only  son  and 
heir  of  her  body.  Under  these  circumstances,  an  action  of 
ejectment  was  broughtlby  James  Gregory  and  Diones  Geere; 
and  on  a  case  reserved  for  the  opinion  of  the  Court,  a  verdict 
was  directed  to  be  entered  for  the  jAaintiS  for  twO'thirds. 
Neither  the  counsel  engaged  in  the  cause,  nor  the  Court, 
seem  for  a  moment  to  have  imagined  that  James  Gregory 
and  Diones  Geere  could  have  been  entitled  to  any  other 
shares.  It  is  evident,  therefore,  that  the  Court  supposed 
that,  on  the  decease  of  Martha,  the  heir  of  the  body 
of  the  purchaser,  as  to  her  share,  was  her  son,  John 
Whichelo,  the  defendant;  that  on  the  decease  of  Anne,  the 
heir  of  the  body  of  the  purchaser,  a^  to  her  share,  was 
James  Gregory,  her  grandson;  and  that,  on  the  decease 
of  Grace,  the  heir  of  the  body  of  the  purchaser,  as  to  her 
share,  was  her  son,  Diones  Geere.  On  no  other  suppo- 
sition can  the  judgment  be  accounted  for,  which  awarded 
one-third  of  the  whole  to  the  defendant,  John  Whichelo, 
one  other  third  to  James  Gregory,  and  the  remaining  third 
to  Diones  Geere.  For  let  us  suppose  that,  on  the  decease 
of  each  coparcener,  her  one- third  was  divided  equally 
amongst  the  then  existing  heirs  of  the  body  of  the  pur- 
chaser; and  the  result  will  be,  that  the  parties,  instead  of 
each  being  entitled  to  one-third,  would  have  been  entitled 
in  fractional  shares  of  a  most  complicated  kind;  unless  we 
presume,  which  is  next  to  impossible,  that  all  the  three 
daughters  died  at  one  and  the  same  moment.  It  is  not 
stated,  in  the  report  of  the  case,  in  what  order  the  decease 
of  the  daughters  took  place;  but  according  to  the  principle 
suggested,  it  will  appear,  on  working  out  the  fractions,  that 
the  heir  of  the  one  who  died  first  would  have  been  entitled 
to  the  largest  share,  and  the  heir  of  the  one  who  died  last 
would  have  been  entitled  to  the  smallest.  Thus,  let  us 
suppose  that  Martha  died  first,  then  Anne,and  then  Grace 
On  the  decease  of  Martha,  according  to  the  principle 
suggested,  her  son,  John  Whichelo,  would  have  taken  only 
one-third  of  her  share, or  one-ninth  of  the  whole,  and  Anne 
and  Grace, the  surviving  sisters,  would  each  also  have  taken 
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one-third  of  the  share  of  Martha,  in  addition  to  their  own 
one  third  of  the  whole.  The  shares  would  then  have  stood 
thus  r  John  Whiohelo  i,  Anne  i  +  i,  Grace  i  +  i.  Aane 
now  dies.  Her  share,  according  to  the  same  principle, 
would  be  equally  divisible  amongst  her  own  issue,  James 
Gregory,and  the  heirs  of  the  body  of  the  purchaser,namely, 
John  Wbichelo  and  Grace.  The  shares  would  then  stand 
thus  :  John  Whichelo  i  +  i  (i  "*"  i) ;  namely,  his  own 
share  and  one-third  of  Anne's  shares  =  ^:  James  Gregory, 

i  (i  +  i)  =  A- :  Graoe»  i  +  i  +  i  (J  +  i) ;  namely,  her 
own  share  and  one-third  of  Anne's  shares,  =  jtf  •  Lastly, 
Grace  dies,  and  her  share,  according  to  the  same  principle, 
would  be  equally  divisible  between  her  own  issue,  Diones 
Geere,  and  John  Whichelo  and  James  Gregory,  the  other 
co-heirs  of  the  body  of  the  purchaser.  The  shares  would 
then  have  stood  thus  :  John  Whichelo,  ^  +  (  iX  H)  5 
namely,  his  own  share  and  one-third  of  Grace's  share,  =|^  • 
of  the  entirety  of  the  land:  James  Gregory,  A*  +  (t  ^  H)> 
namely,  his  own  share  and  one-third  of  Grace's  8hare,=  ff : 
Diones  Geere,  i  X  ff  "  if*  On  the  principle,  ther3fore, 
of  the  descent  of  the  share  of  each  coparcener  amongst  the 
co-heirs  of  the  body  of  the  purchaser  for  the  time  being, 
the  heir  of  the  body  of  the  one  who  died  first  would  have 
been  entitled  to  thirty-seven  eighty-first  parts  of  the  whole 
premises ;  the  heir  of  the  body  of  the  one  who  died  next 
would  have  been  entitled  to  twenty-eight  eighty-first  parts; 
and  the  heir  of  the  body  of  the  one  who  died  last  would 
have  been  entitled  only  to  sixteen  eighty-first  parts.  By 
the  judgment  of  the  Oourt,  however,  the  lessors  of  the 
plaintiff  were  entitled  each  to  one  eqnal  third  part ;  thus 
showing  that,  although  the  descent  of  an  estate  tail  under 
the  old  law  was  always  traced  from  the  purchaser  (other- 
wise John  Whichelo  would  have  been  entitled  to  the 
whole),  yet  this  rule  was  qualified  by  another  of  equal 
force,  namely,  that  all  the  lineal  descendants  of  any  person  ' 
deceased  should  represent  their  ancestors ;  that  is,  should 
stand  in  the  same  place,  and  take  the  same  share,  as  the 
ancestor  would  have  done  if  living. 

2.  Let  us  now  inquire  into  the  course  of  descent  of  an 
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estate  in  fee  simple,  according  to  the  old  law, in  case  the  pur- 
chaser shoald  have  died,  leaving  two  danghters,  Susannah 
and  Catherine,  neither  of  whom  should  have  obtained 
any  actual  seisin  of  the  lands,  and  that  one  of  them  (say 
Catherine)  should  afterwards  have  died,  leaving  issue  one 
son.  In  this  case,  it  is  admitted  ou  all  sides,  that  the 
share  of  Catherine  would  have  descended  to  the  heir  of 
the  purchaser,  and  not  to  her  own  heir,  in  the  character 
of  heir  to  her  ;  for  the  maxim  was  seisinafacii  stipitenu 
Had  either  of  the  daughters  obtained  actual  seisin,  her 
seisin  would  have  been  in  law  the  actual  seisin  of  the  sister 
also  ;  and  on  the  decease  of  either  of  them  her  share  would 
have  descended,  not  to  the  heir  of  her  father,  but  to  her 
own  heir,  the  seisin  acquired  having  made  her  the  stock  of 
descent  In  such  a  case,  therefore,  the  title  of  the  son  of 
Catherine  to  the  whole  of  his  mother's  moiety  would  have 
been  indisputable ;  for,  while  he  was  living  no  one  else 
could  possibly  have  been  her  heir.  The  supposition,  how- 
ever, on  which  we  are  now  to  proceed  is,  that  neither  of  the 
daughters  ever  obtained  any  actual  seisin;  and  the  question 
to  be  solved  is,  to  whom,  on  the  death  of  Catherine,  did  her 
share  descend;  whether  equally  between  her  sister  and  her 
son,  as  being  together  heir  to  the  purchaser,  or  whether 
solely  to  the  son,  as  being  heir  to  the  purchaser  quoad  his 
mother's  share.  In  the  late  Mr.  Sweet's  valuable  edition 
of  Messrs.  Jarmanand  By  the  wood's  Conveyancing  (A),  it  is 
stated  to  be  ''  apprehended  that  the  share  of  the  deceased 
sister  would  have  descended  in  the  same  manner  as  by  the 
recent  statute  it  will  now  descend  in  every  instance,"  which 
manner  of  descent  is  explained  to  be  one-half  of  the  share, 
oraquarterof  the  whole  only,  totheson,  and  the  remaining 
half  of  the  share  to  the  surviving  sister,  thus  giving  her 
three-quarters  of  the  whole.  This  doctrine,  however,  the 
writer  submits,  is  erroneous  ;  and  in  proof  of  such  error  it 
'might  be  sufficient  simply  to  call  to  mind  the  fact  that  the 
law  of  England  had  but  one  rule  for  the  discovery  of  the 


{h)  Vol.  i.  p.  189.  This  i>otiit  opinion  in  Ihtenon  t.  Mittt^  Y.-C. 
has,  howerer,  since  been  decided  K,  Bruce,  15  Jur.  1;  S.  C,  19 
in    accordance  with   the  author^s     L.  J.,  N.  S.,  Ch.  810. 
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heir.  The  heirs  of  a  purchaser  were,  first  the  heirs  of  his 
hody^  and  then  his  collateral  heirs  ;  and  an  estate  tail  was 
merely  an  estate  restricted  in  its  descent  to  lineal  heirs. 
If,  therefore,  the  heir  of  a  person  had  been  discorered  for 
the  purpose  of  the  descent  of  an  estateltail,  it  is  obvious  that 
the  same  individaal  would  also  be  heir  of  the  same  person 
for  the  purpose  of  the  descent  of  an  estate  in  fee  simple. 
Ko  distinction  between  the  two  is  ever  mentioned  by  Lord 
Coke,  or  any  of  the  old  authorities.  Now,  we  have  seen 
that  the  heir  of  the  purchaser,  under  the  circumstances 
above  mentioned,  for  the  purpose  of  inheriting  an  estate 
tail,  was  the  son  of  the  deceased  daughter  solely,  quoad 
tkesJiare  which  such  daughter  had  held;  and  it  would 
accordingly  appear  that  the  heir  of  the  purchaser, to  inherit 
an  estate  in  fee  simple,  was  also  the  son  of  the  deceased 
daughter  quoad  her  share.  That  this  was  in  fact  the  case 
appears  incidentally  from  a  passage  in  the  Year  Book  (i), 
where  it  is  stated,  that  **  If  there  be  two  coparceners  of  a 
reversion,  and  their  tenant  for  term  of  life  commits  waste, 
and  then  one  of  the  parceners  has  issue  and  dies,  and  the 
tenant  for  term  of  life  commits  another  waste,  and  the  aiiut 
and  niece  bring  a  writ  of  waste  jointly,  for  they  cannot 
sever,  and  the  writ  of  waste  is  general,  still  their  recovery 
shall  be  special ;  for  the  aunt  shall  recover  treble  damages 
for  the  waste  done,  as  well  in  the  life  of  her  parcener  as 
afterwards,  and  the  niece  shall  only  recover  damages  for 
the  waste  done  after  the  death  of  her  mother,  and  the  place 
wasted  they  shall  recover  jointly.  And  the  same  law  is, 
if  a  man  has  issue  two  daughters  and  dies  seised  of  certain 
land,  and  a  stranger  abates,  and  afterwards  one  of  the 
daughters  has  issue  two  daughters  and  dies,  and  the  aunt 
and  the  two  daughters  bring  assize  of  mort  d'ancestor ; 
here,  if  the  aunt  recover  the  moiety  of  the  land  and 
damages  from  the  death  of  the  ancestor,  and  the  nieces 
recover  each  one  of  them  the  moiety  of  the  moiety  of  the 
land,  and  damages  from  the  death  of  their  mother,  still 
the  writ  is  general.*'  Here  we  have  all  the  circumstances 
required  ;  the  father  dies  seised,  leaving  two  daughters 

(»)  86  Hen.  VI.  23. 
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neither  of  whom  obtains  any  actual  seisin  of  the  land ,  for 
a  stranger  abates, — that  is,  gets  possession  before  them. 
One  of  the  daughters  then  dies,  without  having  had  posses- 
sion, and  her  share  devolves  entirely  on  her  issue,  not  as 
heirs  to  her,  for  she  never  was  seised,  but  as  heirs  to  lier 
father  quoad  her  share.  The  surviving  sister  is  entitled 
only  to  her  original  moiety,  and  the  two  daughters  of 
her  deceased  sister  take  their  mother's  moiety  equally 
between  them. 

There  is  another  incidental  reference  to  the  same  subject 
in  Lord  Coke's  Commentary  upon  Littleton  (k) :  "If  a  man 
hath  issue  ti?odaughters,and  is  disseised,and  the  daughters 
have  issue  and  die,  the  issues  shall  join  in  a  prsBcipe, 
because  one  right  descends  from  the  ancestor,  and  it  maketh 
no  difference  whether  the  common  ancestor,  being  out  of 
possession,  uiea  before  the  daughters  or  after,  for  that,  in 
both  cases,  they  must  make  themselves  heirs  to  the  grand- 
tather  which  was  last  seised,  and  when  the  issues  have 
recovered,  they  are  coparceners,  and  one  praecipe  shaU  lie 
against  them."  '^It  maketh  no  difference,"  says  Lord  Coke, 
^'  whether  the  common  ancestor,  being  out  of  possession, 
died  before  the  daughters  or  after."  Lord  Coke  is  certainly 
not  here  speaking  of  the  shares  which  the  issue  would 
take ;  but  had  any  difference  in  the  quantity  of  their  shares 
been  made  by  the  circumstance  of  the  daughters  surviving 
their  father,  it  seems  strange  that  so  accurate  a  writer  as 
Lord  Coke  should  not "  herein  "  have  "  noted  a  diversity." 
The  descent  is  traced  to  the  issue  of  the  daughters  not  from 
the  daughters,  but  from  their  father,  the  common  grand- 
father of  the  issue.  On  the  decease  of  one  daughter  there- 
fore, on  the  theory  against  which  we  are  contending,  the 
right  to  her  share  should  have  devolved,  one-half  on  her 
own  issue  and  the  other  half  on  her  surviving  sister;  and, 
on  the  decease  of  such  surviving  sister,  her  three-quarters 
should,  by  the  same  rule,  have  been  divided,  one-half  to  her 
ow  issue,  and  the  other  half  to  the  issue  of  her  deceased 
sister;  whereas  it  is  admitted,  that  had  the   daughters 

{k)  Co.  Liu.  164  a. 
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both  died  in  their  father's  lifetime^  their  issue  wonid  have 
inherited  in  equal  shares.  Lord  Coke,  however,  remarks 
no  difference  whether  the  father  died  before  or  after  his 
daughters.  Surely,  then,  he  never  could  have  imagined 
that  so  great  an  equality  in  the  shares  could  have  been 
produced  by  so  mere  an  accident.  It  should  be  remembered 
that  the  rule  of  representation  for  which  we  are  contending 
is  the  rule  suggested  by  natural  justice,  and  might  well 
have  been  passed  over  without  express  notice;  but  had  the 
opposite  rule  prevailed,  the  inequality  and  injustice  of  its 
operation  could  scarcely  have  failed  to  elicit  some  remark. 
This  circumstance  may,  perhaps,  tend  to  explain  the  fact 
that  the  writer  has  been  unable,  after  a  lengthened  search, 
to  find  any  authority  expressly  directed  to  the  point ;  and 
yet,  when  we  consider  that  in  ancient  times,  the  title  by 
desccntwasthe  most  usual  one  (testamentary  alienation  not 
having  been  permitted),  we  cannot  doubt  but  that  the  point 
in  question  must  very  frequently  have  occurred.  In  what 
manner,  then,  can  we  account  for  the  silence  of  our  ancient 
writers  on  this  subject,  but  on  the  supposition,  which  is 
confirmed  byeveryincidental  notice,  thatyin  tracing  descent 
from  a  purchaser,  the  issue  of  a  deceased  daughter  took 
the  entire  share  of  their  parent,  whether  such  daughter 
should  have  died  in  the  lifetime  of  the  purchaser  or  after 
his  decease. 

Having  now  ascertained  the  course  of  descent  among 
coparceners  under  the  old  law,  whenever  descent  was 
traced  from  a  purchaser,  we  are  in  a  better  situation  to 
place  a  construction  on  that  clause  of  the  Act  to  amend  the 
law  of  inheritance  which  enacts,^'  that  in  every  case  descent 
shall  be  traced  from  the  purchaser ''  (0.  What  was  the 
nature  of  the  alteration  which  this  Act  was  intended  to 
effect?  Was  it  intended  to  introduce  a  course  of  descent 
amongst  coparceners  hitherto  unknown  to  the  law,  and 
tending  tothemost  intricate  and  absurd  subdivision  of  their 
shares?  or  did  the  Act  intend  merely  to  say  that  a  descent 

(Q  SUt.  8  &  4  Will.  IV.  0.  106,  8.  3. 
W.B.P.  B  R 
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from  the  purohaser, which  had  hitherto  occurred  only  in  the 
case  of  an  estate  tail,  and  in  the  case  where  the  heir  to  a  fee 
simple  died  without  obtaining  actual  seisin,  should  now 
apply  to  every  case?  In  other  words,  has  the  Act  abolished 
the  rale  that,  in  tracing  the  descent  from  the  purchaser, 
the  issue  of  deceased  heirs  shall  stand  quoad  their  entire 
shares  in  the  place  of  their  parents?     We  have  seen  that 
previously  to  the  Act,  the  rule  that  descent  should  be 
traced  from  the  purchaser,  whenever  it  applied,  was  goided 
and  governed  by  another  rule,  that  the  issue  of  every 
deceased  person  should,  quoad  the  entire  share  of  such 
person,  stand  in  his  or  her  place.     Why,  then,  should  not 
the  same  rule  of  representation  govern  descent,  now  that 
the  rule  tracing  descent  from  the  purchaser  has  become 
applicable  to  every  case  ?    Had  any   modification   been 
intended  to  be  made  of  so  important  a  rule  for  tracing 
descent  from  a  purchaser,  as  the  rule  that  the  issue,  and  the 
issue  alone,  represent  their  ancestor,  surely  the  Act  would 
not  have  been  silent  on  the  subject.  A  rule  of  law  clearly 
continues  in  force  until  it  be  repealed.  No  repeal  has  taken 
place  of  the  rule  that,  in  tracing  descent  from  a  purchaser, 
the  issue  shall  always  stand  in  the  place  of  their  ancestor. 
It  is  submitted,  therefore,  that  this  rule  is  now  in  full 
operati9n;  and  that,  although  in  every  case  descent  is  now 
traced  from  the  purchaser,  yet  the  tracing  of  such  descent 
is  still  governed  by  the  rules  to  which  the  tracing  of  descent 
from  purchasers  was  in  former  times  invariably  subject 
If  this  be  so,  it  is  clear,  then,  that,  under  the  circumstances 
stated  at  the  commencement  of  this  paper,  the  share  of 
Catherine  will  descend  entirely  to  her  own  issue,  as  heir 
to  the  purchaser  quoad  her  share,  and  will  not  be  divided 
between  such  issue  and  the  surviving  sister. 

It  is  said,  indeed,  that  by  giving  to  the  issue  one-half 
of  the  share  which  belonged  to  their  mother,  the  rule  is 
satisfied  which  requires  that  the  issue  of  a  person  deceased 
shall,  in  all  cases,  represent  their  ancestor;  for  it  is  argued 
that  the  issue  still  take  one-fourth  by  I'epresentation,  not- 
withstanding that  the  other  fourth  goes  to  the  surviving 
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sister,  who  constitutes, together  with  sach  issne^one  heir  to 
their  common  ancestor.  This,  however,  is  a  fallacy;  the 
rule  is,  ''  that  the  lineal  descendants  in  infinitum  of  any 
person  deceased  shall  represent  their  ancestor,  that  i8,shall 
stand  in  the  same  place  as  the  person  himself  would  haye 
done  had  he  been  living  "  {m).  Now,  in  what  place  would 
the  deceased  daughter  have  stood  had  she  been  living  P 
Would  she  have  been  heir  to  one-fourth  only,  or  would  she 
not  rather  have  been  heir  to  the  entire  moiety?  Clearly  to 
the  entire  moiety,  for  had  she  been  living,no  descent  of  her 
moiety  would  have  taken  place;  if,  then,  her  issue  are  to 
stand  in  the  place  which  she  would  have  occupied  if  living, 
they  cannot  so  represent  her  unless  they  take  the  whole  of 
her  share. 

Butit  is  8aid,again,that  the  surviving  daughter  may  have 
aliened  her  share;  and  how  can  the  descent  of  her  deceased 
sister's  share  be  said  to  be  traced  from  the  purchaser,  if  the 
survivor,  who  constitutes  a  part  of  the  purchaser's  heir, 
is  to  take  nothing?  The  descent  of  the  whole,  it  id  argued* 
cannot  be  considered  as  traced  over  again  on  the  decease  of 
any  daughter,  becausetheotherdaughter's  moiety  may,  by 
that  time,  have  got  into  the  hands  of  a  perfect  stranger. 
The  proper  reply  to  this  objection  seems  to  be,  that  the 
laws  of  descent  were  prior  in  date  to  the  liberty  of  aliena- 
tion. In  ancient  times,  when  the  rules  of  descent  were 
settled,  the  objection  could  scarcely  have  occurred.  Estates 
tail  were  kept  from  alienation  by  virtue  of  the  statute 
De  Bonis  for  about  200  years  subsequent  to  its  passing. 
Bights  of  entry  and  action  were  also  inalienable  for  a  very 
much  longer  period.  Beversions  expectant  on  estates  of 
freehold,  in  the  descent  of  which  the  same  rule  of  tracing 
from  the  purchaser  occurred,  could  alone  have  afforded  an 
nstance  of  alienation  by  the  heir;  and  the  sale  of  reversions 
appears  to  have  been  by  no  means  frequent  in  early  times. 
In  addition  to  other  reasons,  the  attoiiiment  then  required 
from  the  particular  tenant  on  every  alienation  of  a  reversion 

(m)  2  Black.  Comin.  216. 
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operated  aa  a  check  on  snch  transactions.  It  may,  there- 
fore,  be  safely  asserted  as  a  general  proposition,  that  on  the 
decease  of  any  coparcener,  the  descent  of  whose  share  was 
to  be  traced  from  the  purchaser,  the  shares  of  the  other 
coparcenera  had  not  been  aliened;  and  to  have  given  them 
any  part  of  their  deceased  sister's  share,  to  the  prejudice  of 
her  own  issae,  would  have  been  obviously  unfair,  and  con- 
trary to  the  natural  meaning  of  the  rule,  that  *'  e^erj 
daughter  hath  a  several  stock  or  root "  (n).  If,  as  we  have 
seen,  the  rule  remained  the  same  with  regard  to  estates 
tail,notwith8tanding  the  introduction  of  the  right  of  aliena- 
tion (o),  surely  it  ought  still  to  continue  unimpaired,  now 
that  it  has  become  applicable  to  estates  in  fee,  which  enjoy 
a  still  more  perfect  liberty.  Bules  of  law  which  have  their 
foundation  in  natural  justice,  should  ever  be  upheld, 
notwithstanding  they  may  have  become  applicable  to  cases 
not  specifically  contemplated  at  the  time  of  their  creation. 

(n)  Co.  Litt.  164  b. 

\o)  Do€  ▼.  WMchdo,  8  T.  R.  211;  anie,  p.  608. 
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Referred  to,  p.  282,  n.  (n). 


Ok  the  decease  of  a  woman  entitled  by  descent  to  an 
estate  in  fee  simple,  is  her  husband,  having  had  issue  by 
her,  entitled,  according  to  the  present  law,  to  an  estate  for 
life,  by  the  curtesy  of  England,  in  the  whole  or  any  part  of 
her  share ?(a}. 

In  order  to  answer  this  question  satisfactorily,  it  will  be 
necessary,  first,  to  examine  into  the  principles  of  the  ancient 
law,  and  then  to  apply  those  principles,  when  ascertained,  to 
the  law  as  at  present  existing.  Unfortunately  the  authori- 
ties whence  the  principles  of  the  old  law  ought  to  be  derived 
do  not  appear  to  be  quite  consistent  with  one  another;  and 
the  consequence  is,that  someuncertaintyseemsunavoidably 
to  hang  over  the  question  above  propounded .  Let  us,  how- 
ever, weigh  carefully  the  opposing  authorities,  and  endea- 
vour to  ascertain  on  which  side  the  scale  preponderates. 

Littleton,  "  not  the  name  of  the  author  only,  but  of  the 
law  itself,"  thus  defines  curtesy:  "Tenant  by  the  curtesie  of 
England  is  where  a  man  taketh  a  wife  seised  in  fee  simple  or 
in  fee  tail  general,  or  seised  as  heir  in  tail  especial,  and  hath 
issue  by  the  same  wife,  male  or  female,  bom  alive,  albeit  the 
issue  after  dieth  or  liveth,  yet  if  the  wife  dies,  the  husband 
shall  hold  the  land  during  his  life  by  the  law  of  England. 
And  he  is  called  tenant  by  the  curtesie  of  England,  because 
this  is  used  in  no  other  realme,  but  in  England  only  "(b). 
And,  in  a  subsequent  section,  he  adds,  "Memorandum,  that 

(a)  The  substance  of  the  follow-     14,  1846. 
ing  obsenrations  appeared  in  the         (b)  Litt.  a.  85. 
"Jarist"    newspaper   for   March 
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in  every  case  whei*e  a  man  taketh  a  wife  seised  of  snch  an 
estate  of  tenements,  &c.,  as  the  issue  which  he  hath  by  his 
wife  may  by  possibility  inherit  the  same  tenements  of  such 
an  estate  as  the  wife  hath,  as  heir  to  the  wife;  in  this  case, 
after  the  decease  of  the  wife,  he  shall  have  the  same  tene- 
ments by  the  cnrtesie  of  England,  tut  otherwise  not  "(c). 
*'  Memorandum, ^^  says  Liord  Coke,  in  hisCommentary(£/), 
^'this  word  doth  ever  betoken  some  excellent  point  of  learn- 
ing/' Again,  "  As  heir  to  the  wife.  This  doth  imply  a 
secret  of  law;  for,  except  the  wife  be  actually  seised,  the 
heir  shall  not  (as  hath  been  said)  make  himself  heir  to  the 
wife;  and  this  ts  the  reason,  that  a  man  shall  not  be  tenant 
by  the  curtesie  of  a  seisin  in  law."  Here,  we  find  it  asserted 
by  Littleton,  that  the  husband  shall  not  be  tenant  by  the 
curtesy,  unless  he  has  had  issue  by  his  wife  capable  of  in- 
heriting the  land  as  her  heir;  and  this  is  explained  by  Lord 
Coke  to  be  such  issue  as  would  have  traced  their  descent 
from  the  wife,  as  the  stock  of  descent,  according  to  the 
maxim,  ''  seisinafadt  stipitem/^  Unless  an  actual  seisin 
had  been  obtained  by  the  wife,  she  could  not  have  been  the 
stock  of  descent;  for  the  descent  of  a  fee  simple  was  traced 
from  the  person  last  actually  seised;  ''and  this  is  the  reason" 
says  Lord  Coke,  "that  a  man  shall  not  be  tenant  by  the  cur- 
tesy of  a  mere  seisin  in  law.**  The  same  rule,  with  the  same 
reason  for  it,  will  also  be  found  in  Paine's  case{e),  where  it 
is  said,  ''And  when  Littleton  saith,  as  heir  to  the  wife,  these 
words  are  very  material;  for  that  is  the  true  reason  that  a 
man  shall  not  be  tenant  by  the  curtesy  of  a  seisin  in  law; 
for,in  such  case,  the  issue  ought  to  make  himself  heir  to  him 
who  was  last  actually  seised/^  The  same  doctrine  again 
appears  in  Blackstone(/).  ''And  this  seems  to  be  the 
principal  reason  why  the  husband  cannot  be  tenant  by  the 
curtesy  of  any  lands  of  which  the  wife  was  not  actually 
seised;  because,  in  order  to  entitle  himself  to  such  estate,  he 
must  have  begotten  issue  that  may  be  heir  to  the  wife;  but 
no  one,  by  the  standing  rule  of  law,  can  be  heir  to  the  an- 
cestor of  any  land,  whereof  the  ancestor  was  not  actually 

le)  Litt.  B.  52.  («)  8  Rep.  86  a. 

{d)  Co.  Litt.  40  a.  (/)  2  Black.  Gomm.  128. 
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seised;  and,  therefore,  as  the  husband  had  never  begotten 
any  issue  that  can  be  heir  to  those  lands,  he  shall  not  be 
tenant  of  them  by  the  curtesy.  And  hence,"  continues 
Blackstone  in  his  usual  laudatory  strain,  '^  we  may  observe* 
with  how  much  nicety  andconsiderationtheoldrulesof  law 
were  framed,  and  how  closely  they  are  connected  and  inter- 
woven together,  supporting,  illustrating  anddemonstrating 
one  another/'  Here  we  have,  indeed,  a  formidable  array 
of  authorities,  all  to  the  point,  that,  in  order  to  entitle  the 
husband  to  his  curtesy,  his  wife  must  have  been  the  stock 
from  whom  descent  should  have  been  traced  to  her  issue; 
for  the  principal  and  true  reason  that  therecould  not  be  any 
curtesy  of  a  seisin  in  law  is  stated  to  be,  that  the  issue  could 
not,  in  such  a  case,  make  himself  heir  to  the  wife,  because 
his  descent  was  then  required  to  be  traced  from  the  person 
last  actually  seised. 

Let  us,  then,  endeavour  to  apply  this  principle  to  the  pre- 
sen  t  law.  The  act  for  the  amendment  of  the  law  of  inherit- 
ance(^)  enacts(A),that,  in  every  case, descent  shall  be  traced 
from  the  purchaser.  On  the  decease  of  a  woman  entitled  by 
descent,  the  descent  of  her  share  is,  therefore,  to  be  now 
traced,  not  from  herself,  but  from  her  ancestor,  the  pur- 
chaser from  whom  she  inherited.  With  respect  to  the  per- 
sons to  become  entitled,  as  heir  to  the  purchaser  on  this 
descent,  if  the  woman  be  a  coparcener,  the  question  arises, 
which  has  already  been  discussed (t),  whether  the  surviving 
sister  equally  with  the  issue  of  the  deceased,  or  whether  such 
issue  solely,  are  now  entitled  to  inherit?  And  the  conclu- 
sion at  which  we  arrived  was,  that  the  issue  solely  succeeded 
to  their  mother's  share.  But,  whether  this  be  so  or  not, 
nothing  is  clearer  than  that,  on  the  decease  of  a  woman  en- 
titled by  descent,  the  persons  who  next  inherit  take  as  heir 
to  the  purchaser,  and  not  to  her;  for,  from  the  purchaser 
alone  candescent  now  be  traced;  and  the  mere  circumstance 
of  having  obtained  an  actual  seisin  does  not  now  make  the 
heir  the  stock  of  descent.    How,  then,  can  her  husband  be 

(tf)  8  A  4  Will.  IV.  c.  100.  (»)  Appendix  (C),  ante,  p.  599. 

(h)  Sect.  2. 
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entitled  to  hold  her  lands  as  tenant  by  the  curtesy?  If 
tenancy  by  the  curtesy  was  allowed  of  those  lands  only  of 
which  the  wife  had  obtained  actual  seisin^  becanse  it  was  a 
necessary  condition  of  curtesy  that  the  wife  should  be  the 
stock  of  descent,  and  because  an  actual  seisin  alone  made 
the  wife  the  stock  of  descent^  how  can  the  husband  obtain 
his  cui*tesy  in  any  case  where  the  stock  of  descent  is  con- 
fessedly not  the  wife,  but  the  wife's  ancestor?  Amongst  aid 
the  recent  alterations  of  the  law,  the  doctrine  of  curtesy  has 
been  left  untouched ;  there  seems,  therefore,  to  be  no  means 
of  determining  any  question  respecting  it,  but  by  applying 
the  old  principles  to  the  new  enactments,  by  which,  indi- 
rectly, it  may  be  affected.  So  far,  then,  as  at  present 
appears,  it  seems  a  fair  and  proper  deduction  from  the 
authorities,  that,  whenever  a  woman  has  become  entitled  to 
lands  by  descent,  her  husband  cannot,  claim  his  curtesy, 
because  the  descent  of  such  lands,  on  her  decease,  is  not  to 
be  traced  from  her. 

But,  by  carrying  our  investigation  a  little  further,  we 
may  be  disposed  to  doubt,  if  not  to  deny,  that  such  is  the 
law;  not  that  the  conclusion  drawn  is  unwarranted  by  the 
authorities,  but  the  authorities  themselves  may,  perhaps, 
be  found  to  be  erroneous.  Let  us  now  compare  the  law  of 
curtesy  of  an  estate  tail  with  the  law  of  curtesy  of  an  estate 
in  fee  simple. 

In  the  section  of  Littleton,  which  we  have  already 
quoted(A;),  it  is  laid  down,  that,  if  a  man  taketh  a  wife 
seised  as  heir  in  tail  especial,  and  hath  issue  by  her,  born 
alive,  he  shall,  on  her  decease,  be  tenant  by  the  curtesy. 
And  on  this  Lord  Coke  makes  the  following  commentary: 
''And  here  Littleton  intendeth  a  seisin  in  deed,  if  it  may 
be  attained  unto.  Asifaman  dieth  seised  of  lands  in  fee 
simple  or  fee  tail  general,  and  these  lands  descend  to  his 
daughter,  and  she  taketh  a  husband  and  hath  issue,  and 
dieth  before  any  entry,  the  husband  shall  not  be  tenant  by 
the  curtesy,  and  yet,  in  this  case,  she  had  a  seisin  in  law; 

{k)  Sect.  85. 
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but^  if  she  or  her  husband  had,  daring  her  life^  entered,  he 
should  have  been  tenant  by  the  cnrtes7''(Q.  Now,  it  is 
well  known  that  the  descent  of  an  estate  tail  is. always 
traced  from  the  purchaser  or  original  donee  in  tail.  The 
actaal  seisin  which  might  be  obtained  by  the  heir  to  an 
estate  tail  never  made  him  the  stock  of  descent.  The  maxim 
was  ^'Possessio  fratris  defeudo  ^iVnp^tci  f acit  sororem  esse 
hasredem/^  Where,  therefore,  a  woman  who  had  been 
seised  as  heir  or  coparcener  in  tail  died,  leaving  issue,  such 
issue  made  themselves  heir  not  to  her,  but  to  her  ancestor, 
the  purchaser  or  donee;  and  whether  the  mother  did  or  did 
not  obtain  actual  seisin  was,  in  this  respect,  totally  imma- 
terial. When  actual  seisin  was  obtained,  the  issue  still 
made  themselves  heir  to  the  purchaser  only,  and  yet  the 
husband  was  entitled  to  his  curtesy.  When  actual  seisin 
was  not  obtained,  the  issue  were  heirs  to  the  purchaser  as 
before;  but  the  husband  lost  his  curtesy.  In  the  case  of  an 
estate  tail,  therefore,  it  is  quite  clear  that  the  question  of 
curtesy  or  no  curtesy  depended  entirely  on  the  husband's 
obtaining  for  his  wife  an  actual  seisin,  and  had  nothing  to 
do  with  the  circumstance  of  the  wife's  being  or  not  being 
the  stock  of  descent.  The  reason,  therefore,  before  men- 
tioned given  by  Lord  Coke,  and  repeated  by  Blackstone, 
cannot  apply  to  an  estate  tail.  An  actual  seisin  could  not 
have  been  required  in  order  to  make  the  wife  the  stock  of 
descent,  because  the  descent  could  not,  under  any  circum- 
stances, be  traced  from  her,  but  must  have  been  traced  from 
the  original  donee  to  the  heir  of  Ma  hod j per  fortnam  doni. 

Again,  if  we  look  to  the  law  respecting  curtesy  in  incor* 
poreal  hereditaments,  we  shall  Und  that  the  reason  above 
given  is  inapplicable;  for  the  husband,  on  having  issue 
born,  was  entitled  to  his  curtesv  out  of  an  ad vowson  and  a 
rent,  although  no  actual  seisin  had  been  obtained,  in  the 
wife's  lifetime,  by  receipt  of  the  rent  or  presentation  to  the 
advowson(n).  And  yet,  in  order  to  make  the  wife  the 
stock  of  descent  as  to  such  hereditaments,  it  was  necessary 

(0  Co.  Litt.  29  a.  (fi)  Watk.  DesoeoU,  89  (47,  4th  ecL>. 
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that  an  actual  seisin  should  be  obtained  by  her(o).  The 
husbandy  therefore,  was  entitled  to  his  curtesy  where  the 
descent  to  the  issue  was  traced  from  the  ancestor  of  his 
wife,  as  well  as  where  traced  from  the  wife  herself.  In  this 
case, also, the  right  of  curtesy  was,  accordingly, independent 
of  the  wife's  being  or  not  being  the  stock  from  which  the 
descent  was  to  be  traced. 

We  are  driven,  therefore,  to  search  for  another  and  more 
satisfactory  reason  why  an  actual  seisin  should  have  been 
required  to  be  obtained  by  the  wife,  in  order  to  entitle  her 
husband  to  his  curtesy  out  of  her  lands;  and  such  a  reason 
is  furnished  by  Lord  Coke  himself,  and  also  by  Blackstone. 
Lord  Coke  says(^), ''  Where  lands  or  tenements  descend  to 
the  husband,  before  entry  he  hath  but  a  seisin  in  law,  and 
yet  the  wife  shall  be  endowed,  albeit  it  be  not  reduced  to  an 
actual  possession,  for  it  lieth  not  in  the  power  of  the  wife 
to  bring  it  to  an  actual  seisin.  a«  the  husband  may  do  of  his 
wife's  land  when  he  is  to  be  tenant  bycurte8y,which  is  worthy 
the  observation."  It  would  seem  from  this,  therefore,  that 
tho  reason  why  an  actual  seisin  was  required  to  entitle  the 
liusband  to  his  curtesy  was,  that  his  wife  may  not  suffer  by 
his  neglect  to  take  possession  of  her  lands;  and,  in  order 
to  induce  him  to  do  so,  the  law  allowed  him  curtesy  of  all 
lands  of  which  an  actual  seisin  had  been  obtained,  but 
refused  him  his  curtesy  out  of  such  lands  as  he  had  taken 
no  pains  to  obtain  possession  of.  This  reason  is  also  adopted 
by  Blackstone  from  Coke:  *'A  seisin  in  law  of  the  husband 
will  be  as  effectual  as  a  seisin  in  deed,  in  order  to  render 
the  wife  dowable;  for  it  is  not  in  the  wife's  power  to  bring 
the  husband's  title  to  an  actual  seisin,  as  it  is  in  the  hus- 
band's power  to  do  with  regard  to  the  wife*s  lands;  tohioh 
is  one  reason  why  lie  shall  not  be  tenant  by  the  curtesy  but  of 
such  lands  whereof  the  wife,  or  he  himself y  in  her  right,  was 
actually  seised  in  deed  "(g).  The  more  we  investigate  the 
rules  and  principles  of  the  ancient  law,  the  greater  will 
appear  the  probability  that  this  reason  was  indeed  the  true 

(0)  Watk.    Descents,    60    (67,        (p)  Go.  Litt  81  a. 
4th  ed.).  Cq)  2  Blaok.  Comm.  181. 
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one.  In  the  troublons  times  of  old,  an  actual  seisin  was  not 
always  easily  acquired.  The  doctrine  of  continual  claim 
shows  that  peril  was  not  unf requently  incurred  in  entering 
on  lands  for  the  sake  of  asserting  a  title;  for,  in  order 
to  obtain  an  actual  seisin,  any  person  entitled,  if  unable 
to  approach  the  promises,  was  bound  to  come  as  near  as 
he  dare(r).  And  "it  is  to  be  observed,"  says  Lord  Coke, 
"that every  doubt  or  fear  is  not  sufficient,  for  it  must  con- 
cern the  safety  of  the  person  of  a  man,  and  not  his  houses 
or  goods;  for  if  he  fear  the  burning  of  his  houses  or  the 
taking  away  or  spoiling  his  goods,  this  is  not  sufficient  '\s). 
That  actual  seisin  should  be  obtained  was  obviously  most 
desirable,  and  nothing  could  be  more  natural  or  reasonable 
than  that  the  husband  should  have  no  curtesy  where  he  had 
failed  to  obtain  it.  Perkins  seems  to  think  that  this  was 
the  reason  of  the  rule;  for  in  his  Profitable  Book  he  answers 
an  objection  to  it,  founded  on  an  extreme  case.  '*  But  if 
possession  in  law  of  lands  or  tenements  in  fee  descend  unto 
a  married  woman,  which  lands  are  in  the  county  of  York, 
and  the  husband  and  his  wife  are  dwelling  in  the  county  of 
Essex,  and  the  wife  dieth  within  one  day  after  the  descent, 
so  as  the  husband  could  not  enter  during  the  coverture, 
for  the  shortness  of  the  time,  yet  he  shall  not  be  tenant  by 
the  curtesy,  &c.;  and  yet,  according  to  common  pretence, 
there  is  no  default  in  the  husband.  But  it  may  be  said  that 
the  husband  of  the  woman,  before  the  death  of  the  ancestor 
of  the  woman,  might  have  spoken  unto  a  man  dwelling 
near  unto  the  place  where  the  lands  lay,  to  enter  for  the 
woman,  as  in  her  right,  immediately  after  the  death  of  her 
ancestor,"  &c.(^).  This  reason  for  the  rule  is  also  quite 
consistent  with  the  circumstance  that  the  husband  was 
entitled  to  his  curtesy  out  of  incorporeal  hereditaments, 
notwithstanding  his  failure  to  obtain  an  actual  seisin. 
For  if  the  advowson  were  not  void,  or  the  rent  did  not 
become  payable  during  the  wife's  life,  it  was  obviously 
impossible  for  the  husband  to  present  to  the  one  or  receive 
the  other;  and  it  would  have  been  unreasonable  that  he 

(r    Lilt-  ss.  419,  421.  {t)  Perk.  470. 

\i)  Co.  Litt.  258  b. 
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should  suffer  for  not  doing  an  impossibility,  the  maxim 
being  ''impotentia  ezcnsat  legem."  This  is  the  reason, 
indeed,  usually  given  to  explain  this  circumstance;  and  it 
will  be  found  both  in  Lord  Coke{u)  and  Blackstone(rr). 
This  reason,  however,  is  plainly  at  variance  with  that 
mentioned  in  the  former  part  of  this  paper,  and  adduced 
by  them  to  explain  the  necessity  of  an  actual  seisin,  in 
order  to  entitle  the  husband  to  his  curtesy  out  of  lands  in 
fee  simple. 

There  still  remains,  however,  the  section  of  Littleton,  to 
which  we  have  before  referred(y),  as  an  apparent  authority 
on  the  other  side.  Littleton  expressly  says,  that  when  the 
issue  may,  by  possibility,  inherit,  of  such  an  estate  as  the 
wife  hath,  as  heir  to  the  wife,  the  husband  shall  have  his 
curtesy,  but  otherwise  not;  and  we  have  seen  that,  accord- 
ing to  Lord  Coke's  interpretation,  to  inherit  as  heir  to  the 
wife,  means  here  to  inherit /rom  the  wife  as  the  stock  of 
descent.  But  the  legitimate  modeof  interpretingan  author 
certainly  is  to  attend  to  the  context,  and  to  notice  in  what 
sense  he  himself  uses  the  phrase  in  question  on  other  occa- 
sions. If  now  we  turn  to  the  very  next  section  of  Littleton, 
we  shall  find  the  very  same  phrase  made  nseof  in  a  manner 
which  clearly  shows  that  Littleton  did  not  mean,by  inherit- 
ing as  heir  to  a  person,  inheriting  from  that  person  as  the 
stock  of  descent.  For,  after  having  thus  laid  down  the  law 
as  to  curtesy,  Littleton  continues :  ''And,  also,  in  every 
case  where  a  woman  taketh  a  husband  seised  of  such  an 
estate  in  tenements,  &c.,  so  as,  by  possibility,  it  may  happen 
that  the  wife  may  have  issue  by  her  husband,  and  that  the 
same  issue  may,  by  possibility,  inherit  the  same  Tenements 
of  such  an  estate  as  the  husband  hath^  as  heir  to  the  husband, 
of  such  tenements  she  shall  have  her  dower,  and  otiierwise 
not  "(z).  Now,  nothing  is  clearer  than  that  a  wife  was  en- 
titled to  dower  out  of  the  lands  of  which  her  husband  had 
only  seisin  in  law(a) ;  and  nothing,  also,  is  clearer  than  that 

(ti)  Co.  Litt.  29  a.  {z)  Litt.  8.  58. 

(z)  2Black.  Comm.  m.  (a)    Watk.      Descents,      82     (42, 

iy)  Sect.  52.  4th  ed.). 
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a  seisin  in  law  only  was  iusufficient  to  make  the  husband 
the  stock  of  descent:  for^  for  this  purpose,  aa  actual  seisin 
was  requisite,  according  to  the  rule  '^seisina  facit  stipitem." 
In  this  case,  therefore,  it  is  obvious  that  Littleton  could 
not  mean  to  say  that  the  husband  must  have  been  made 
the  stock  of  descent y  by  virtue  of  having  obtained  an  actual 
seisin:  for  that  would  have  been  to  contradict  the  plainest 
rules  of  law.  What,  then,  was  his  meaning?  The  sub- 
sequent part  of  the  same  section  affords  an  explanation: 
''For,  if  tenements  be  given  to  a  man  and  to  the  heirs 
which  he  shall  beget  of  the  body  of  his  wife,  in  this  case 
the  wife  hath  nothing  in  the  tenements,  and  the  husband 
hath  an  estate  tail  as  donee  in  special  tail.  Yet,  if  the 
husband  die  without  issue,  the  same  wife  shall  be  en- 
dowed of  the  same  tenements,  because  the  issue,  which 
she  by  possibility  might  have  had  by  the  same  husband, 
might  have  inherited  the  same  tenements.  But,  if  the 
wife  dieth  leaving  her  husband,  and  after  the  husband 
taketh  another  wife  and  dieth,  his  second  wife  shall  not 
be  endowed  in  this  case, /or  the  reason  aforesaid,'*  This 
example  shows  what  was  Littleton's  true  meaning.  He 
was  not  thinking,  either  in  this  section  or  the  one  next 
before  it,  of  the  husband  or  wife  being  the  stock  of 
descent,  instead  of  some  earlier  ancestor.  He  was  laying 
down  a  general  rule,  applicable  to  dower  as  well  as  to 
curtesy;  namely,  that  if  the  issue  that  might  have  been 
bom  in  the  one  case,  or  that  were  bom  in  the  other,  of 
the  surviving  parent,  could  not,  by  possibility,  inherit  the 
estate  of  their  deceased  parent,  by  right  of  representation 
of  such  parent,  then  the  surviving  parent  was  not  entitled 
to  dower  in  the  one  case,  or  to  curtesy  in  the  other.  It  is 
plain  that,  in  the  example  just  adduced,  the  issue  of  the 
husband  by  his  second  marriage  could  not  possibly  inherit 
his  estate,  which  was  given  to  him  and  the  heirs  of  his 
body  by  his  first  wife;  the  second  wife,  therefore,  was 
excluded  from  dower  out  of  this  estate.  And»  in  the 
parallel  case  of  a  gift  to  a  woman  and  the  heirs  of  her 
body  by  her  first  husband,  it  is  indisputable  that,  for  a 
precisely  similar  reason,  her  second  husband  could  not 


621 


622  APPENDIX. 

claim  his  curtesy  on  having  issue  by  her;  for  such  issue 
could  not  possibly  inherit  their  mother's  estate.  All  that 
Littleton  then  intended  to  state  with  respect  to  curtesy, 
was  the  rule  laid  down  by  the  Statute De  Donis(&),  which 
provides  that^  where  any  person  gives  lands  to  a  man  and 
his  wife  and  the  heirs  of  their  bodies,  or  where  any  person 
gives  land  in  frankmarriage,  the  second  husband  of  any 
such  woman  shall  not  have  anything  in  the  land  so  given, 
after  the  death  of  his  wife,  by  the  law  of  England,  nor 
shall  the  issue  of  the  second  husband  and  wife  succeed  in 
the  inheritance(c).  When  the  two  sections  of  Littleton  are 
read  consecutively,  without  the  introduction  of  Lord  Coke's 
commentary,  their  meaning  is  apparent;  and  the  interven- 
ing commentary  not  only  puts  the  reader  on  the  wrong 
clue,  but  hinders  the  recovery  of  the  right  one,  by  removing 
to  a  distance  the  explanatory  context. 

If  our  construction  of  Littleton  be  the  tnie  one,  it  throws 
some  light  on  the  question  discussed  in  Appendix  (C),  on 
the  course  of  descent  amongst  coparceners.  We  there 
endeavoured  to  show  that  the  issue  of  a  coparcener  always 
stood  in  the  place  of  their  parent,  by  right  of  represen- 
tation, even  where  descent  was  traced  from  some  more 
remote  ancestor  as  the  stock.  Littleton^  with  this  view 
of  the  subject  in  his  mind,  "and  never  suspecting  that  any 
other  could  be  entertained,  might  well  speak  generally  of 
issue  inheriting  as  heir  to  their  parent,  even  though  the 
share  of  the  parent  might  have  desoended  to  the  issue 
as  heir  to  some  more  remote  ancestor.  The  authorities 
adduced  in  Appendix  (G)  thus  tend  further  to  explain  the 
language  of  Littleton;  whilst  the  language  of  Littleton,  as 
above  explained,  illustrates  and  confirms  the  authorities 
previously  adduced. 

Having  at  length  arrived  at  the  true  principles  of  the  old 
law,  the  application  of  them  to  the  state  of  circumstances 
produced  by  the  new  law  of  inheritance  will  be  very  easy. 

(6)  13  Edw.  I.  c.  1.  of  EnglAQd  (C).  1. 

Ic)   See   Bac.    Abr.    tit.    Gartesj 
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A  coparcener  dies  leaving  a  husband  who  has  had  issae  by 
her,  and  leaving  one  or  more  sisters  surviving  her.  The 
descentof  her  share  isnow  traced  from  their  common  parent^ 
the  purchaser.  But,  in  tracing  this  descent,  we  have  seen 
in  Appendix  (0)^  that  the  issue  of  the  deceased  coparcener 
would  inherit  her  entire  share  by  representation  of  her. 
And  the  condition  which  will  entitle  her  husband  to  curtesy 
out  of  her  share  appears  to  be,  that  his  issue  might  possibly 
inherit  the  estate  by  right  of  representation  of  their 
deceased  mother.  This  condition,  therefore,  is  obviously 
fulfilled,  and  our  conclusion  consequently  is,  that  the 
husband  of  a  deceased  coparcener,  who  has  had  issue  by 
her,  is  entitled  to  curtesy  out  of  the  whole  of  her  share. 
But  in  order  to  arrive  at  this  conclusion,  it  seems  that 
we  must  admit,  first,  that  Lord  Coke  has  endeavoured  to 
support  the  law  by  one  reason  too  many;  and,  secondly, 
that  one  laudatory  flourish  of  Blackstone  has  been  made 
without  occasion. 


APPENDIX  (E). 

Referred  to,  p.  880  (a). 


If  the  rule  of  perpetuity,  which  restrains  executory 
interests  within  a  life  or  lives  in  being  and  twenty-one 

(a)  It  was  contended  in  Lewis  on  Perpetuities,  np.  408  «^  m^.,  that  the 
rule  forbidding  tbe  limitation  of  an  estate  to  the  child  of  an  unborn 
person  in  remainder  after  a  life  estate  to  tbe  unborn  parent,  should  be 
considered  as  merely  an  instance  of  the  rule  against  perpetuities; 
and  it  was  there  laia  down  (p.  420)  that  such  a  remainder  would  be 
good,  if  limited  to  such  child  as  should  be  bom  within  the  period 
allowed  by  the  rule  against  perpetuities.  Against  this  opinion  the  late 
Mr.  Joshua  Williams  maintained  in  tbe  Sra  and  subsequent  editions  of 
this  book  that  "  this  rule  is  more  stringent  than  that  which  confines 
ezecutorj  interests ;  and  if  there  were  no  other  restraint  on  the  creation 
of  contingent  remainders  than  the  rule  bj  which  eoiecutory  interests 
are  confined,  landed  property  might  in  many  cases  be  tied  up  for  at 
least  a  generation  further  than  is  now  possible."  This  position  he 
supportea  by  the  argument  ffiven  in  this  Appendix.  Furtner  discus- 
sion of  the  question  will  be  xound  in  the  notes  to  GadsU  r.  Palttur, 
Tudor's  Leading  Cases  on  Real  Property,  pp.  470  et  »eq,y  8rd  ed. ; 
Davidson,  Prec.  Conv.  vol.  lii.  pp.  8S6 — 338.  8rd  ed. ;  1  Jarm.  Wills, 
258  and  Appx-  A,  4th  ed. ;  Challis  on  Real  Property,  159:  188,  2nd 
ed.;  J.  C.  Gray,  Rule  against  Perpetuities  (Boston,  1886),  pp.  185 
€t  teq.t  204—218;  Law  Quarterly  Review,  vi.  410  et  «ey.  As  we  have 
seen  J  the  law  is  now  laid  down  in  accordance  with  Mr.  Joshua 
Williams's  contention  3  anU,  p.  881.  Mr.  Oraj^'s  treatise  (Ch.  V.) 
contains  a  most  admirable  account  of  the  origin  and  history  of  the 
rule  against  perpetuities ;  and  I  have  been  greatly  indebted  to  it  during 
the  preparation  of  this  work.  He  shows  clearly  (1)  that  tbe  mle 
against  perpetuities  was  not  introduced  by  analogy  to  the  time  for 
wnich  land  could  be  tied  up  under  the  usual  family  settlement;  (2) 
that  the  rule  forbidding  tbe  limitation  of  an  estate,  in  remainder  after 
a  life  estate  to  an  unborn  person,  to  any  child  of  such  unborn  person, 
did  not  take  shape  till  the  latter  half  of  the  eighteenth  century;  ^8) 
that  there  is  no  authority  for  referring  the  origin  of  this  rule  to  tne 
doctrine  against  double  possibilities,  an  explanation,  which  is  founded 
solely  on  aieta  of  conveyancers  and  text-writers.  It  is  probable  there- 
fore that  the  conveyancers,  who  devised  the  modern  form  of  settlement, 
were  influenced  by  tbe  dread  of  infringing  the  policy  of  the  law,  for 
biddinsr  perpetuties,  rather  than  by  the  fear  of  relying  on  a  too  remote 
possibility*  and  that  they  confined  the  estates  given  to  unborn  persons 
to  tbe  cbilaren  of  the  living^  because  such  persons  must  necessarily  be 
ascertained  within  existing  lives. 

As  to  the  rule,  about  the  child  of  the   nnbom,  beiag  an  instance  of 
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years  afterwards,  be,  as  is  sometimes  contended(d),  the  only 
limit  to  the  settlement  of  real  estate  by  way  of  remainder, 
thefollowiDglimitationswouldbeclearlyunobjectionable- — 
To  the  use  of  A.,  a  living  unmarried  person,  for  life,  with 
remainder  to  the  use  of  his  first  son  for  life,  with  remainder 
to  the  use  of  the  first  son  of  such  first  son,  born  in  the  life- 
time of  A.,  or  within  twenty-one  years  after  his  decease, 
for  life,  with  remainder  to  the  use  of  the  first  and  other  sons 
of  such  first  son  of  such  first  son  of  A.,  born  in  the  lifetime 
of  A.,  or  within  twenty-one  years  after  his  decease,  succes- 
sively in  tail  male,  with  remainder  to  the  use  of  the  first 

the  inile  against  perpetuities,  Mr.  Oraj  argues  strongly  against  Mr. 
Joshua  Williams's  Tiew.  Mj  own  view  is  expressed  in  the  text  (antf, 
pp.  874  €t  tea.).     Shortly  it  is  that  there  is  a  eoneral  principle  of  legal 

Jtolicy,  prohibiting  all  contrivances,  which  tend  to  create  a  perpetuity, 
n  the  case  of  executory  interests,   this  principle  found  de6nite  expres- 
sion in  the  rule  against  perpetuities  settled  in   18S3.     In  the  case  of 
contingent  remainders,  the  same  principle  found  expression  in  the  rules   -,  • 
laid  down  in  1889  in  the  cases  of    Whitby  ▼.   MUcfull  and   Re  FroH 

ianU,  pp.  881,  382).  In  the  former  case  it  is  evident,  I  think,  that 
ir.  Justice  Kay  was  greatly  influenced  by  the  fear  of  sanctioning  any 
possible  extension  of  the  time  of  settlement  (see  42  Cb.  D.  602).  In 
the  latter,  he  expressly  invoked  the  principle  referred  to  (43  Ch.  D. 
258,  254).  It  may  be  observed  that  the  decision  in  Whitby  v.  Mitchell 
raises  the  question,  whether  limitations  to  the  children  of  unborn 
persons  are  void  in  cases,  which  do  not  exactly  fall  within  the  rule 
there  laid  down.  For  instance,  is  a  limitation  good  to  A.,  a  bachelor, 
for  life,  and  after  his  death  to  the  eldest  son  of  his  eldest  son  in  fee  t 
Also,  are  limitations  sood  to  A.,  a  bachelor,  for  life,  with  remainder  to 
his  eldest  son  tn  tou,  with  remainder  to  the  eldest  son  of  A. 's  eldest 
son  in  fee  or  in  tail?  It  is  submitted  that  in  each  case  the  limitation 
to  the  eldest  son  of  A.'s  eldest  son  should  be  held  valid;  unless  the 
supposed  rule  against  double  possibilities  is  to  be  brought  to  life  to 
make  it  void ;  see  note  (k)  to  p.  885,  ante.  In  the  first  instance  taken, 
the  contingent  remainder  is  limited  after  a  vetted  estate;  and  it  is 
submitted  that  such  contingent  remainders  are  soverned  only  by 
rule  I  given  in  the  text  {antef  pp.  880,  878),  and  toat  rules  2  and  8 
apply  only  to  the  creation  of  successive  contingent  remainders.  And 
it  IS  settled  that  an  estate  may  be  given  by  an  executory  limitation  to 
an  unborn  descendant,  however  remote,  so  long  as  it  must  necessarily 
arise  within  due  time;  7%ellfuon  v.  Woodford,  4  Ves.  227,  11  Ves.  112. 
It  may  be  noted  that  it  appears  from  this,  since  contingent  remainders 
of  equitable  estates  have  been  held  to  be  governed  by  the  rule  as  to 
remoteness  applicable  to  executory  interests  {jaMte^  p.  888),  that  the 
hypothetical  settlement  gi^en  in  this  appendix  mifi^ht  be  made  by 
simply  vestins  the  legal  fee  in  trustees;  a  course,  which  would  cause 
little  practical  inconvenience,  since  the  Settled  Land  Act  (see  anU^ 
pp.  118—120,  177).  As  to  the  second  instance  ^iven,  it  is  submitted 
that  there  should  be  no  question  of  remoteness  in  limitations  to  take 
eflPect  after  an  estate  tail  {anU,  p.  883).— EDITOR'S  KOTE. 

(&)  Lewis  on  Perpetuity,  pp.  408  et  eeq 
W.R.P.  S  S 
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son  of  the  first  son  of  A.,  born  in  his  lifetime,  or  within 
twenty-one  years  after  liis  decease,  in  tail  male,  with  re- 
mainder to  the  use  of  the  second  son  of  such  first  son  of  A^ 
bom  in  the  lifetime  of  A.,  or  within  twenty-one  years  after 
his  decease^  for  life,  with  remainder  to  the  use  of  liis  first 
and  other  sons,  born  in  the  lifeti  me  of  A. ,  or  within  twenty- 
one  years  after  his  decease,  saccesslvely  in  tail  male,  with 
remainder  to  the  nse  of  the  second  son  of  the  first  son  of  A. , 
born  in  his  lifetime,  or  within  twenty-one  years  after  his 
decease,  in  tail  male,  with  remainder  to  the  use  of  the  third 
son  of  such  first  son  of  A.,  born  in  the  lifetime  of  A.,  or 
within  twenty-one  years  after  his  decease,  for  life,  with 
remainder  to  the  use  of  his  first  and  other  sons,  bom  as 
before,  successively  in  tail  male,  with  remainder  to  the  use 
of  such  third  son  of  the  first  son  of  A.,  born  as  before,  in 
tail  male,  with  like  remainders  to  the  use  of  the  fourth  and 
every  other  son  of  such  first  son  of  A.,  born  as  before,  for 
life  respectively,  followed  by  like  remainders  to  the  use  of 
their  respective  first  and  other  sons,  born  as  before,  succes- 
sively in  tail  male,  followed  by  like  remainders  to  the  use  of 
themselves  in  tail  male;  with  remainder  to  the  use  of  the 
first  son  of  A.  in  tail  male;  with  remainder  to  the  use  of  the 
second  son  of  A.  for  life;  with  similar  remainders  to  the 
use  of  his  sons,  and  sons'  sons,  born  as  before;  with  re- 
mainder to  the  use  of  such  second  son  of  A.  in  tail  male, 
and  so  on. 

It  is  evident  that  every  one  of  the  estates  here  limited 
must  necessarily  arise  within  a  life  in  being  (namely,  that  of 
A.)  and  twenty-one  years  afterwards.  And  yet  here  is  a 
settlement  which  will  in  all  probability  tie  up  the  estate  for 
three  generations:  for  the  eldest  son  of  a  man's  eldest  son 
is  very  frequently  born  in  his  lifetime,  or,  if  not,  will  most 
probably  be  born  within  twenty-one  years  after  hisdecease. 
And  great  grandchildren,  though  not  often  born  in  the  life- 
time of  their  great-grandfather,  are  yet  not  unusually  bom 
within  twenty-one  years  of  his  death.  Now  if  a  settlement 
such  as  this  were  legal,  it  would,  we  may  fairly  presume, 
have  been  adopted  before  now;  for  conveyancers  are 
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frequently  insti*ncted  to  draw  settlements  containing  as 
strict  an  entail  as  possible;  and  the  Court  of  Chancery  has 
also  sometimes  had  occasion  to  carry  into  effect  executory 
trusts  for  making  strict  settlements.  In  these  cases  it  would 
be  the  duty  of  the  draftsman,  or  of  the  Court,  to  go  to  the 
limit  of  the  law  in  fettering  the  property  in  question.  But 
it  may  be  safely  asserted  that  in  no  single  case  has  a  settle- 
ment, such  as  the  one  suggested,  been  drawn  by  any  con- 
veyancer, much  less  sanctioned  by  the  Court  of  Chancery, 
or  now  by  the  Chancery  Division  of  the  High  Court.  The 
utmost  that  on  these  occasions  is  ever  done  is  to  give  life 
estates  to  all  living  persons,  with  remainder  to  their  first 
and  other  sons  successively  in  tail  male.  As,  therefore,  the 
best  evidence  of  a  man's  having  had  no  lawful  issue  is  that 
none  of  his  family  ever  heard  of  any,  so  the  best  evidence 
that  such  a  settlement  is  illegal  is  that  no  conveyancer  ever 
heard  of  such  a  draft  being  drawn. 
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Referred  to,  p.  8^9,  n.  («). 


Thefndg- 
ment. 


It  has  been  remarked  that  the  author  differs  from  the 
view  of  the  Coart  of  Exchequer  Chamber  in  the  case  of 
LordDunraveuY,  Lkwellyn{a)  without  statinghi8rea8on(d). 
In  that  case  the  Court  held  that  there  was  no  general 
common  law  right  of  tenants  of  a  manor  to  common  on  the 
waste;  but  the  author  remarked  that,in  his  humbleopinion, 
the  authorities  cited  by  the  Court  tend  to  the  opposite  con- 
olu8ion(e;).    The  judgment  of  the  Court  is  as  follows : — 

'' The  question  in  this  case  is,  whether  my  brother  Piatt 
**  was  right  in  rejecting  evidence  of  reputation,  offered  on 
'*  the  trial  before  him,  to  show  the  title  of  the  lord  of  the 
''  manor  of  Ogmore  to  certain  lands  within  the  ambit  of  the 
"  manor. 


**  The  evidence  was  that  there  were  very  many  lands  and 
*^  tenements  held  of  the  manor,  the  tenants  whereof,  in 
''  respect  of  those  lands,  had  always  exercised  rights  of 
**  common  for  all  their  commonable  cattleon  acertain waste 
''  adjoining  to  which  was  the  locus  in  quo;  and  that  the 
''deceased  persons^  being  such  tenants  and  exercising 
''  rights  ante  litem  motam,  declared  that  the  locus  in  quo 


(a)  15  Q.  B.  791. 

(b)  Six  EssftYs  ou  Commons 
Preservation,  Essay  8,  bj  Mr.  F. 
O.  Crump,  p.  188. 

(c)  This  appendix  first  appeared 
in  the  eiehth  edition  of  this  book, 

{>ublishea  in  1868.  As  to  the 
egid  proposition  sought  to  be 
estabiishea  in  this  appendix,  the 
reader  is  referred  to  the  cases  cited 


in  note  (v)  to  p.  889,  anU.  With  re- 
gard  to  toe  qnestion  of  the  histori- 
cal origin  of  common  appendant, 
he  is  referred  to  the  late  author's 
Rights  of  Common  (1880),  pp.  87 
et  M^.,  to  Mr.  Scnitton*s  Essaj  on 
Commons  and  Common  Fields 
(1887),  Ch.  II.,  and  to  Professor 
VinogradofPs  Villainage  in  £ng« 
land  (18»2),  Essaj  II.,  Ch,  U. 
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"  was  parcel  of  the  waste.  Another  description  of  evidence 
"was,  that  certain  deceased  residents  in  the  manor  had 
* '  made  similar  declarations.  No  evidence  was  given  of  the 
"  exercise  of  the  rights  of  those  tenants  over  the  locus  in 
"  quo.  My  brother  Piatt  rejected  the  evidence;  and,  we 
"  think,  rightly. 

"  In  the  course  of  the  argument  we  intimated  ouropinion 
"  that  the  wantof  evidence  of  actsof  enjoymentof  the  rights 
"  did  not  affect  the  admissibility  of  the  evidence,  but  only 
"  its  value  when  admitted.  We  also  stated  that  no-objection 
"  could  bo  made  to  the  evidence  on  the  ground  that  it  pro- 
"ceeded  from  persons  who  had  not  competent  knowledge 
"upon  the  subject,  or  from  persons  who  were  themselves 
"  interested  in  thequestion.  The  main  inquiry  was  whether 
**  this  was  a  subject  of  a  suflSciently  public  nature  to  justify 
**the  reception  of  hearsay  evidence  relating  to  it. 

**  If  thisquestion  had  been onein  which  all  the  inhabitants 
"of  the  manor,  or  all  the  tenants  of  it,  or  a  particular  dis- 
^'trictof  it,hadbeeninterested,reputationfromanydeceased 
"inhabitant  or  tenant,  or  even  deceased  residents  in  the 
"  manor,  would  have  been  admissible,sucli  residents  having 
"presumably  a  knowledge  of  such  local  customs;  and  if 
*'  there  had  been  a  common  law  right  for  every  tenant  of 
'Uhe  manor  to  have  common  on  the  wastes  of  it,  reputa- 
"tion  from  any  deceased  tenant  as  to  the  extent  of  those 
"  wastes,  and  therefore  as  to  anyparticular  land  beingwaste 
"  of  the  manor,  would  have  been  admissible.  But  although 
"  there  are  some  books  which  state  that  common  appendant 
"is  of  common  right,  and  that  common  appendant  is  the 
"common  law  right  of  every  free  tenant  in  the  lord^s 
"wastes;  for  example,  note  (l)  to  Mellor  v.  Spateman{d); 
"  Bennett  Y,  Reeve{e);  Com.  Dig.  Common  (B),  it  is  not  to 
"be  understood  that  every  tenant  of  a  manor  has  by 
"  common  law  such  a  right,  but  only  that  certain  tenants 
"have  such  a  right,  not  by  prescription,  but  as  a  right  by 
"  common  law,  incident  to  the  grant. 

{d)  1  Wros.  Saund.  846  d  (6tb  ed.).  (0)  Wiiles,  227,  2dl. 
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'*  This  is  explained  in  Lord  Coke's  Commentaries  on  the 
Statute  of  Merton  (f),  2  Inst.  85.  He  says,  '  By  this 
*  recital '  (of  that  statute) '  a  point  of  the  ancient  common 
Maw  appeareth,  that  when  a  lord  of  a  manor  (whereon 
'  was  great  waste  grounds)  did  enfeoff  others  of  some 
'parcels  of  arable  land,  the  feoffees  ad  manutenemV  ser- 
^vitium  soccB  should  have  common  in  the  said  wastes 
'of  the  lord  for  two  causes.  As  incident  to  the  feoff- 
'ment,  for  the  feoffee  could  not  plough  and  manure  his 
'ground  without  beasts,  and  they  could  not  be  sustained 
'without  pasture,  and  by  consequence  the  tenant  should 
'have  common  in  the  wastes  of  the  lord  for  his  beasts 
'which  do  plough  and  manure  his  tenancy  as  appendant 
'to  his  tenancy,  and  this  was  the  beginning  of  common 
'appendant.  The  second  reason  was,  for  maintenance 
'and  advancement  of  agriculture  and  tillage,  which  was 
'much  favoured  in  law.'  The  same  law  is  laid  down  by 
Coke  and  Foster,  1  Roll.  Abr.  396, 1.  45,  tit.  Common(C), 
pi.  4. 

"This  right,  therefore,  is  not  a  common  right  of  all 
tenants,  but  belongs  only  to  each  grantee,  before  the 
statute  of  Quia  EmptoreSy  of  arable  land  by  virtue  of  his 
individual  grant,  and  as  an  incident  thereto;  and  it  is  as 
much  a  peculiar  right  of  the  grantee  as  one  derived 
by  express  grant  or  by  prescription,  though  it  differs  in 
its  extent,  being  limited  to  such  cattle  as  are  kept  for 
ploughing  and  manuring  the  arable  land  granted,  and  as 
are  of  a  description  fit  for  that  purpose;  whereas  the  right 
by  grant  or  prescription  lias  no  such  limits,  and  depends 
on  the  will  of  the  grantor. 


"  We  are  therefore  of  opinion  that  this  case  is  precisely  in 
"the  same  situation  as  if  evidence  had  been  offered  that 
"  there  were  many  persons,  tenants  of  the  manor,  who  had 
"  separate  prescriptive  rights  over  the  lords  wastes;  and 
"  reputation  is  not  admissible  in  the  case  of  such  separate 
"  rights,each  being  private,  and  depending  on  each  separate 


(/)  Stat.  20  Hen.  TIL  c.  4. 
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*'  pre8cription,uiile8sthe  proposition  can  be  supported  that, 
''  because  there  are  many  such  rights,  the  rights  have  a 
"public  character,  and  the  evidence,  therefore,  becomes 
*'  admissible. 

"  We  think  this  position  cannot  be  maintained.  It  is 
"  impossible  to  sayin  such  acase  where  thedividing  point  is. 
"  What  is  the  numberof  righ ts  which  is tocause  their  nature 
"  to  be  changed,  and  to  give  them  a  public  character? 

"  But  it  is  said  that  there  are  cases  which  have  decided 
*'that  where  there  are  numerous  private  prescriptive 
"rights  reputation  is  admissible;  and  the  case  of  Weeks  v. 
"  Sparke{g)  is  relied  upon  as  establishing  that  proposition. 
"The  reasons  given  by  the  different  judges  in  that  case 
"would  certainly  not  be  satisfactory  at  this  day;  some 
"putting it  on  the  ground  of  thecustomof  thecircuitQ,some 
"  upon  the  ground  that  where  there  was  proof  of  the  enjoy- 
"  ment  of  the  right,  reputation  was  admissible.  Both  these 
"reasons  are  now  held  to  be  insuflScient.  It  may  be  that 
"  theevidenceadmitted  wasthatof  repu  tationfromdeceased 
"commoners^  which  would  be  admissible  on  the  same 
"  principle  that  the  statement  of  a  deceased  person  in  pos- 

"  session  of  land  abridging  or  limitiughis  interest  is  admis- 
"  sible;  but  that  reason  does  not  apply  to  the  present  case, 
"  because  the  statements  are  used  to  extend,not  to  limit  the 
"  rights.  It  was  also  said  that  thecase  of  Weeks  v.  Sparke{g) 
"  had  since  been  sanctioned  by  the  Court  of  Queen's  Bench 
"  in  that  of  Pritchard  v.  PoweU{7i),  where  it  was  held  that 
"  reputation  was  admissible  to  prove  common  between  two 
"  wastes  pur  cause  de  vicinage.  But  the  claim  in  that  case 
"  was  treated  as  a  matter  of  immemorial  custom  (see  p.  603), 
"  and  reputation  in  support  of  a  custom  is  admissible. 

"  We  are  of  opinion,  therefore,  that  the  evidence  of 
"  reputation  offered  in  this  case  was,  according  to  the  well 
"  established  rule  in  the  modern  cases,  inadmissible,  as  it  is 
"  in  reality  in  support  of  a  mere  private  prescription;  and 

(^)  1  M.  A  S.  679.  (A)  10  Q.  B.  689. 
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''  the  nnmber  of  these  private  rights  does  not  make  them  to 
"  be  of  a  public  nature. 

''  Therefore  the  judgment  most  be  affirmed.'' 


Tbe  substance 
of  tbe  arpi- 
ment  of  the 
Court. 


Serjeant 

Wiuiams*a 

note. 


Judgment  affirmed. 

The  substance  of  the  argumentof  theCourt  appears  to  be 
this:  Common  appendant  is  not  a  right  of  all  tenants,  but 
only  of  certain  of  the  tenants,  namely,  the  tenants  of  arable 
land;  and  being  the  individual  right  of  some,  and  not  the 
general  right  of  all,  it  is  not  of  so  public  a  nature  as  to  war- 
rant the  admission  of  evidence  of  reputation  concerning  it. 

The  authorities  cited  are: — 

1.  'Noteil)  to  Afellory.Spate7nan{i),  This  is  as  follows: — 
**  Common  appendant;  being thecommon  law rightof  every 
''  free  tenant  of  a  manor  on  the  lord's  wastes  (Com.  Dig.  tit^ 
*^  Common  (B)  ),isconfined  tosuch  andso  many  cattle  asthe 
^*  tenant  has  occasion  for,  to  plough  and  manure  his  land,  in 
"  proportion  to  the  quantity  thereof 


SenneU  v. 
Jietve. 


2.  The  case  of  Bennett  v.  Reeve  (i).  It  is  there  said — 
The  reason  for  common  appendant  appears  to  be  this,  that 
as  the  tenant  would  necessarily  have  occasion  for  cattle, 
not  only  to  plough  but  likewise  to  manure  his  own  land, 
he  must  have  some  place  to  keep  such  cattle  in  whilst  the 
com  is  growing  on  his  own  arable  land,  and  therefore  of 
common  right  (if  the  lord  had  any  waste)  he  might  put 
his  cattle  there  when  they  could  not  go  on  his  own  arable 
land.  This  is  a  simple  and  intelligible  reason  for  this 
custom,  and  is  said  to  be  the  reason  in  Co.  Litt-122a." 


Comyna' 
Digest. 


3.  Comyns' Digest,  tit.  Common(B).  It  is  there  said — 
"  Common  appendant  isof  common  right.  1  Roll.  396,1.44. 
'^  For  if  a  man  had  enfeoffed  others,  before  the  Statute  of 
*'  Quia  Emptor es  Terrarum^  of  lands  parcel  of  his  manor, 


(t)  1  Wms.  Saund.  846  d  (6th  ed.). 


{k)  Willes,  227,  2S1. 
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**  the  feoffees  should  have  commoD  for  their  commonable 
"  cattle  within  the  wastes,  &c.  of  the  lord,  as  incident  to 
"  their  feoffment  2  Inst.  85,  ti,  per  2  J. ;  1  Roll.  396, 1.  45; 
"  4  Co.  37.'* 

Tlie  last  authority  is  Lord  Coke's  Commentary  on  the 
Statute  of  Merton,  which  is  set  out  at  length  in  the  judg- 
ment of  the  Court. 

It  is  admitted  that  common  appendant  cannot  belong  to  Admitted 
any  but  arable  land.  It  cannot  belong  to  a  house,  as  such,  ^*°^^  ***"** 
exclusive  of  any  yard  or  place  for  cattle,  nor  can  it  belong 
to  ancient  meadow  or  pasture,  nor  to  an  ancient  wood(Z), 
nor  to  the  bed  of  a  river,  nor,  it  is  presumed,  to  the  soil  of 
a  highway,  nor  to  mines  and  minerals,  of  all  which  there 
may  be  tenants.  All  these  are  admitted  exceptions.  But 
the  admission  of  an  exception  is  not  necessarily  the  destruc- 
tion of  a  rule.  And  it  is  submitted  that,  as  a  rule,  in  the  The  rule, 
times  of  the  Normans,  all  tenants  were  tenants  of  arable 
lHnd,that  the  meadow  and  pasture  lands  were  subservient  to 
the  arable,  that  by  land  was  primarily  meant  arable  land, 
that  the  exceptions  depend  simply  on  the  nature  of  their 
subject-matter,  and  that  the  rights  of  the  ownei*s  of  arable 
land  in  a  manor  were  the  rights  of  the  whole  agricultural 
public  in  that  manor,  and.  as  such,  of  a  sufficiently  public 
nature  to  make  reputation  properly  admissible  in  questions 
concerning  them. 

A  tenant  in  former  times  required  a  house  to  live  in, 
arable  land  for  his  maintenance, pastureforliiscattle^acorns 
for  his  pigs,  and  wood  for  fuel  and  repairs.  Accordingly, 
in  the  argument  in  Hill  v.  Grange{in),  it  is  said,  "  Every- 
"  thing  is  placed  in  writs  by  the  rule  of  the  register  accord- 
"  ing  to  its  dignity;  for  which  reason  a  messuage  is  placed 
"  before  land,  and  land  before  meadow,  and  meadow  before 
''  pasture,  et  sic  de  similibus.  And  everything  is  ranked 
*^  and  distinguished  in  dignity  according  toits  necessary  use 

{I)  See  Earl  of  Sef ton  t.  CouH,  (m)  Plowd.  164.  169. 

6B.  AC.  917,  922. 
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''  in  life;  for  to  have  a  bouse  for  a  man  to  dwell  in,  and  tx> 

**  defend  his  body  against  the  coldness  and  inclemency  of 

''  the  air,  is  more  necessary  than  to  have  land  to  plough  for 

'^  bread;  and  to  have  land  for  bread  is  again  more  neoes- 

''  sary  than  to  have  meadow  for  hay  for  cattle;  and  to  hare 

*^  meadow  for  hay,  which  will  serve  the  whole  year,  is  more 

'^  necessary  than  pasture,  et  sic  de  similibus."    Here  it  is 

said  that  land  is  for  bread.     By  *'  land  "  is  meant  ^*  arable 

land,"  according  to  the  well-understood  meaning  of  the 

The  land  waB   word  in   ancient  times.     And  the  land  was  for  bread. 

for  bread.       Every  tenant  took  land  because  he  desired  to  live  upon  the 

corn  it  grew.     Meadow,  pasture  or  wood,  without  arable 

land,  was  of  no  use,  and  therefore  not  taken  alone.     The 

meadow  and  pasture  were  required  to  support  the  horses, 

cattle  and  sheep,  by  means  of  which  the  land  was  tilled  and 

manured,  aud  the  woods  in  those  days  were  chiefly  valuable 

as  affording  sustenance  for  the  pigs.   Forci  inannulcUi^  or 

unrung  pigs,  are  the  objects  of  frequent  animadversion  in 

sundry  old  court  rolls(n).    In  Domesday  Book  the  meadow 

In  Domesday,  land  is  frequently  measured  by  ploughs.     Thus,  in  Ken- 

Seasured  by    sington  (Chcnesit)  there  was  land  to  ten  ploughs^  meadow 

ploughs.  fgj.  ^^^Q  ploughs,  pasture  for  the  cattle  of  the  village,  and 

pannage  for  two  hundred  hogs(o).    By  "  meadow  for  two 

ploughs  "  was  meant  so  much  meadow  as  would  support  the 

oxen  necessary  for  two  ploughs(/7).     So  in  the  ancient 

Meadows        Saxon  grants(<7),  nnd  also  in  the  Norman  grants  made  prior 

kild"^^^  *°     to  the  statute  of  Quia  Emptores{r)y  meadows  and  pastures 

are  mentioned  with  other  appurtenances  as  belonging  to  the 

land{5).  So  in  the -4  JJrevia/toP/aciVorttWi  it  is  recorded  that 

in  Michaelmas  term,2  John,  WalterdeWitifeld  recovers  his 

seisin  of  twenty  acres  of  pasture  and  forty  acres  of  wood 

belonging  to  his  free  tenement(t). 

(n)  See  those  of  the  manor  of         (r)  Stat.  18  Edw.  I.  c.  1. 
Wimbledon.  («)  Mad.   Form.   Angl.   No.  288. 

(<?)    Bawdwen's    Translation     of  p.  178,  No.    296,  p.  182;  No.  298. 

Domesday,  Middlesex,  p.  25.  p.   182;  No.   888,  p.   257;  No.  8(U), 

{p)  Sir  H.    Ellis's  Introduction  p.    274;   No.  862,  p.  275;  No.  364, 

to  Domesday,  vol.  1,  pp.  108,  149,  p.  276;  No.  580,  p.  828. 
u.  (4).  {t)  Abbreviatio    Placitoram,    p 

{q)    Sharon      Turner* s^    Anglo-  27.    See  also  Hil .  4  John,  p.  37. 
Saxons,  vol.  *2,  pp.  55.'),  656. 
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The  land  was  measured  amongst  the  Saxons  by  hides  and  Hides  and 
yard  lands  (virgaice),  of  which  four  usually  went  to  a  hide.  ^^^    *"  *' 
Thus  the  Saxon  Chronicle^  in  speaking  of  Domesday,  says, 
— "  So  very  narrowly,  indeed,  did  he  commission  them  to 
trace  it  out,  that  there  was  not  one  single  hide  nor  yard 
landj  nay,  moreover  (it  is  shameful  to  tell,  though  he 
thought  it  no  shame  to  do  it),  not  even  an  ox,  nor  a  cow, 
nor  a  swine  was  there  left,  that  was  not  set  down  in  his 
writ  '\u).    A  hide  land  was  supposed  to  be  as  much  arable 
land  as  would  maintain  a  family.  It  was  accordingly  called 
familia  by  the  Venerable  Bede(a:),  though  in  some  rare 
cases  the  term  '^hidc'^  appears  to  have  been  applied  to 
pasture  and  wood(^).     But  amongst  the  Normans  lands 
were   measured  by  plowlands  {carucatm)   and   oxgangs  piowianda 
{bovafee),  terms  exclusively  applicable  to  arable  land,  a  *°     *8    » • 
plowland  being  as  much  as  a  plough  could  till,  and  an  ox 
gang  as  much  as  an  ox-team  could  till(2;).     A  writ  for  an 
oxgang  of  marsh  was  held  ill,  *'  because  an  oxgang  is  always 
of  a  thing  which  lies  in  tillage  "(a).     Though,  as  Lord 
Coke  obserye6(^),  ''a  plowland  may  contain  a  messuage, 


(n)  Sax.  Cbro.  Anno  10S5,  p. 
289, 1hgram>  edit.  The  learned 
translator  puts  ''yard  of  land," 
whicb  he  explains  to  be  the  fourth 
part  of  an  acre  ;  but  the  expres- 
sion is  sypbe  lanbcr,  yard  land, 
which  comprised  seyeral  acres. 
varyiDff  in  diflerent  places.  Gib- 
son  ri|fntly  translate:*  the  passage 
thus :  *^*ut  ne  untea  easel  hyda 
aut  virgata  terra. "  G  i  bson's  Sax . 
Chron.,  p.  186. 

(z)  Co.  Litt.  69  a ;  Sir  H.  Ellis's 
Introduction  to  Domesday,  voL  1, 
p.  145. 

M  Sir  H.  Ellis's  Introduction 
to  Domesday,  vof.  1.  p  148. 

(z)  Ibid.  vol.  I.  p.  156.  Lord 
Coke,  however,  says  that  an  ox- 
gang was  aa  much  9A  an  oz  could 

till. 

(a)  Kilx.  Abr."  tit.^Briefs,  241. 
The  learned  editor  of  Co.  Litt. 
erroneously  supposes  that  the  writ 
was  held  ill  on  account  of  the  un- 
certainty of  the  term  oxgang ;  Co. 
Litt.  69  a,  «.  iz). .  And  te  further 


adds.  *'See  infra,  a  like  ca.«e  as  to 
the  uncertainty  of  virgata."  The 
case  referred  to  appears  to  be  that 
mentioned  by  Lora  Coke  in  Co.; 
Litt.  69  a  —  **  A  fine  shall  not  be 
received  dA  wnd  virgatd  terrm,  for 
the  uncertainty :  vide  39  Hen.  VIJ 
8.  **  But  on  reference  to  the  Year 
Book  It  will  be  found  that  all 
that  was  decided  was.  that  if' a' 
grant  ivas  anciently  made  of  two 
virgates  of  land,  on  which  two 
messuages  have  since  been  built, 
and  part  of  which  has  since  been 
converted  into  meadow,  pasture 
and  wood,  the  deed  of  grant  must 
be  pleaded  in  its  terms,  and  the 
Una  demanded  by  the  names 
appropriate  to  its  present  state 
of  messuage,  land,  meadow,  pas- 
ture  and  wood,  the  change  being 
alleged.'  >  And  in  Sheppard's 
Touchstone,  p.  12.  bovata^  and  vir\ 
gata  are  both  mentioned  amonfst 
the  proper  terms  to  pass  land  Df 
fine. 
(6)  Co.  Utt  69  a. 
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tillage 

syDoDjmous. 


Distress. 
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wood,  meadow,  and  pasture,  because  that  by  them  the  plow- 
man and  the  cattle  belonging  to  the  plow  are  maintained/' 
Gain  and  tillage  were  synonymons  t&rmB,gaigner  signifying 
to  till  and  gainure  tillage.  So  beasts  of  the  plough  and 
cattle,  which  tilled  and  manured  the  land,  were  exempt  from 
distress  if  any  other  could  be  found(c).  And  the  ancient 
law  with  respect  to  tithe  corresponded  with  this  state  of 
things.  As  a  rule,  every  kind  of  produce  was  titheable. 
But  no  tithe  was  payable  for  grass  used  for  the  agistment 
or  feeding  of  any  cattle  or  sheep  employed  in  the  tillage  or 
manurance  of  arable  land  within  the  parish;  because  the 
parson  thereby  got  better  tithes  from  the  arable  land(^). 
The  pasture  land  was  thus  treated  by  law  as  subseryient  to 
the  arable,  and  excused  from  tithe  on  the  ground  that  it 
tended  to  make  the  arable  land  more  profitable. 


The  Statutes 
of  Merton 
and  West- 
minster the 
second. 


The  statutes  of  Merton(d)and  Westminsterthe8econd(/) 
treat  tenantsentitledtocommon  appendant asa well-known 
class,  the  former  speaking  of  them  as  feoffees,  the  latter 
as  tenants  or  the  lord's  men.  Both  statutes  relate  only  to 
common  of  pasture,  that  being  a  right,  and  the  only  right, 
always  given  by  the  law;  and  the  latter  statute  expressly 
excepts  common  of  pasture  claimed  byanyone  in  anyother 
manner  than  of  common  rightheought  to  have,  "alto  modo 
qudm  de  jure  communi  habere  deberet. "  By  these  statutes 
the  lord  was  enabled  to  improve  his  wastes, provided  he  left 
sufficient  common  for  the  tenants. 


The  lord's 
freemen. 


The  tenants  exercising  these  rightsof  common  wereof  ten 
called  generally  the  lord's  freemen.  Thus  in  the  reign 
of  King  John,  Amauricus  Comes  Hebraicarum  grants  to  a 
tenant  as  to  his  freeman,  for  his  service  and  homage,  a  yard 
land,  with  a  messuage  to  the  same  land  belonging,and  with 
all  its  appurtenances,  to  hold  of  him  and  his  heirs  to  the 
tenant  and  his  heirs  at  a  certain  rent;  **  and  I  will,"  the 


(c)  Com.  Dig.  tit.  Distress  (C); 
2  Inst.  132. 
{d)  1  Eagle  on  Tithes,  289,  290. 
{€)  Stat.  20  Hen.  III.  c.  4. 


An 

c.  8,  s.  2. 


:/)   Stat.    18   Edw.    I. 

Id   see  stot.    3   A  4  Edw.  YI. 


c.   46. 
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deed  proceeds,  ''that  he  shall  have  common  in  my  town  of 
M.  like  my  other  freemen  {sicut  alii  liberi  mei  kofnines)  in 
woods  and  waters  and  pastures  and  ways  and  paths  "(^)* 
So  in  the  second  year  of  the  reign  of  King  John,  the  men 
of  Frunhull,  in  Sussex,  complain  that  the  abbot  of  Battle 
and  the  abbot  of  Bobertsbridge  had  levied  a  fine  in  the 
King's  Court  of  a  certain  marsh  which  belonged  to  their 
free  tenement  in  PrunhuU,  of  which  their  predecessors  were 
seised  as  of  right  in  the  time  of  Henry  the  king's  father(A). 
So  the  men  of  Ormadan,  to  the  number  of  forty,  release  to 
the  abbess  and  conyent  of  Dora  their  rights  of  common  in 
certain  land8(i).  So,  in  the  reign  of  King  Henry  HI., 
Bichard  de  Stoches  grants  to  the  monks  of  Bruerne  certain 
lands  in  f  rankalmoigne,  and  also  grants  them  common  of 
pasture  with  the  other  men  of  the  same  fee  {h).  The  men 
are  mentioned  generally,  not  ascertain  particular  tenants, 
but  the  whole  of  the  tenants  of  that  fee  or  feud. 

The  fact  that  when  **  land  "  is  spoken  of  in  legal  instru*  Land  meaos 
ments  arable  land  is  always  understood,  unless  the  contrary 
appears,  shows  the  importance  attached  to  arable  land,  and 
tends  to  prove  that  the  tenants  of  the  arable  lands  in  a 
manor  were  not  merely  certain  individual  tenants,  but  were 
in  ancient  times  all  the  tenants  as  a  class.  When  every 
tenant  held  and  lived  upon  arable  land,  nothing  could  be 
more  natural  than  that  by  the  word  ''  land,"  arable  land 
should  be  primarily  understood. 

The  exceptions  to  the  rule,  that  common  appendant  is  the  Exceptions, 
common  law  right  of  every  free  tenant  of  a  manor,  depend 
simply  on  this,  that  the  special  nature  of  certain  subjects 
of  tenure  renderscommon  appendant  inappropriate  to  their 
enjoyment.  Common  appendant  was  the  right  which  every 
free  tenant  of  arable  land  had,  by  the  common  law,  to  de- 
pasture upon  the  lord's  wastes  all  cattle  subservient  to  the 
tillage  and  manurance  of  such  land,  namely,  horses,  kine 

{g)  Mad.  Form.  Angl.  No.   808,  p.  88. 

p.  184.  ih)  Mad.   Form.   Aogl.    No.   841, 

(A)  Abbreriatio    Placttorum,    p.  pp.   258,   259.     See   also    No.    861, 

82.  pp.  274,  275. 

(t)  Mad.  Form.  Angi.  No.  158, 
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and  sheep,  which  are  thence  called  oommonable  beasts;  and 
the  number  of  beasts  to  be  put  upon  the  common  was  as 
many  as  were  levani  and  couchani  upon  the  land — ^thatis, 
as  many  as-the  land  was  capable  of  maintaining  on.  it  by  its 
produce  through  the  winter.  Common  appendant  could 
not  be  claimed  in  respect  of  a  house  without  any  curtila^ 
or  yard;  for  it  was  truly  said,  '^beasts  cannot  be  rising  and 
lying  down  on  a  house,  unless  it  be  on  the  top  of  the 
house ''(Z).  But  a  curtilage  was  supposed  to  belong  to 
a  house  or  cottage  unless  the  contrary  appeared  (m).  So 
commonappendantcouldnotbeclaimedinrespectof  ancient 
meadow  or  pasture;  for  the  meadow  and  pasture  itself 
helped  todepasture  the  beasts  which  tilled  and  manared  the 
arable  land  to  which  it  belonged;  and  meadow  and  pasture 
didnotrequire  beaststo  tillit.  The  tenant  who  had  pasture 
land  of  his  own  would  not  require  to  put  so  many  cattle  on 
the  lord's  wastes;  and  by  custom  common  appendant  might 
be  limited  to  a  certain  number  of  bea8ts(n).  But  the  fact 
that  the  tenant  might  feed  his  beasts  elsewhere  did  not 
destroy  his  claim  to  common  appendant(o);  and  eyen  if 
arable  land  was  converted  into  meadow  or  pastare,  the 
right  to  common  appendant  still  remained,  for  the  land 
might  be  ploughed  up  again(p).  In  some  cases  the  meadow 
land  was  periodically  allotted  to  the  owners  of  the  arable 
land  in  the  manor,  giving  rise  to  an  exceptional  estate  ot 
inheritance  peculiar  to  meadow  land.  The  freehold  was 
not  in  the  lord,  but  in  the  tenants(9);  and  a  feoffment  by 
the  tenant  of  the  allotment  for  the  time  being  allotted  to 
him  was  sufficient  to  pass  his  intei-est  in  the  whole  of  the 
mead(r).     Meadow  or  pasture  landisthen,  from  its  nature, 


{D  2  Bi*ownlow,  101 ;  SchoUs  r. 
Barareave*,  5  T.  Rep.  46;  Benson 
T.  Chester,  8  T.  Rep.  896. 

{m)  Com.  Dig.  tit.  Common 
(B). 

(n)  1  Rol.  Abr.  tit.  Common 
(O),  4;  Com.  Dig.  tit.  Common 
(B). 

(o)  Year  Book,  17  Edw.  III. 
84  b ;  1   Rol.    Abr.    tit.    Common 

ip)    Tt/rringhamU  case,   4  Rep. 


8Hb,  87  b;  Carr  v.  Lamhert,  Law 
Rep.,  1  Exch.  168. 

iq)  Welden  r.  BridgewaUr, 
Cro.  Eliz.  421;  Moor,  302:  Co. 
Litt.  4  a;  Rol.  Abr.  tit  Estate 
C).  See  alfto  Archeologia,  rol. 
8,  p.  275;  vol.  85,  p.  470;  OsM 
and  opinion  of  Sir  Orlando  Sridg- 
man,  12  Jar.,  N.  S.,  ni.  2,  p.  108; 
and  see  J\Ue  v .  Browruow,  1  keblfl^ 
876. 

(r)  Co.  Litt.  48  b. 
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an  exception  to  the  ordinary  rule  which  gives  common 
appendant  of  common  right  to  every  freehold.  Bat  such 
exceptions  as  these  do  but  illustrate  and  confirm  the  rule, 
that  of  common  right  every  freeholder  isentitledtocommon 
appendant  in  the  lord's  wastes. 

The  authorities  above  cited  from  Williams's  Saunders, 
Willes's  Reports,  and  Comyns'  Digest(«),  are  strictly  in 
accordance  with  the  principles  above  stated.  And  Lord 
Coke's  Commentary  on  the  Statute  of  Merton,  which  is  cited 
at  length  by  the  Court  in  the  judgment  in  Lord  Dunraven 
V.  Llewellyn{t),  so  far  from  slmking  these  authorities, 
evidently  confirms  them.  The  Court,  however,  says,  that 
common  appendant  is  not  a  common  right  of  all  tenants^ 
but  belongs  only  to  each  grantee,  before  the  statute  of  Quia 
emptoreSy  of  arable  land  by  virtue  of  his  individual  grant, 
and  as  an  incident  thereto,  and  is  as  much  a  peculiar  righf, 
of  the  grantee  as  one  derived  by  express  grant  or  by  pre- 
scription. But  the  principle  that  common  appendant  is  not 
a  peculiar  right,  but  the  common  right  of  all  tenants,  is 
not  only  asserted  by  the  authorities  above  mentioned,  and 
consistent  with  the  language  of  the  legislature  and  of 
ancient  documents,  but  it  has  produced  doctrines  of  law 
which  are  undeniable,  and  which  turn  solely  on  the  dis- 
tinction thatthiskindof  common isof  common  right, whilst 
other  kinds   are  not.    These  doctrines  are  two.     First,  Common  ap- 

_  ■!.••  -li-Ai.^        pendant  neod 

because  common  appendant  is  of  common  right,  thei'efore  not  be  pre- 
a  man  need  not  prescribe  for  it(w).  Lord  Coke,  who  lays  *^"'^®**  ^°^' 
down  this  doctrine,  had  previously  said  that  appendants 
are  ever  by  prescription (:c).  Mr.  Hargrave,  in  his  note, 
reconciles  the  two  doctrines  thus:  that  "  as  appendency 
cannot  be  without  prescription,  the  former  always  implies 
the  latter;  and,  therefore, if  one  pleads  common  appendant 
itis  unnecessary  to  add  the  usual  form  of  prescribing  "(y). 
In  other  words,  common  appendant  is  not  a  peculiar  right 

(*)  Ante,  p.  682.  Brer.  179.  n.  (J). 

U)  AnU,v.  630.  («)  Co.  Lilt.  121  b. 

(t»)  Go.  Litt.  122  a;  TearBook,  (y)    Co.     Litt.     122    a,     n.     (2) 

21    Hen.    VI.,   10   a;    Fita.    Nat.  Jenkinr.  ririaw,  Popbam, '2<)1. 
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belongingto  each  grantee,  but  a  common  right  belonging  to 
all,  and  80  well  known  to  the  law  as  such,  that  it  is  sufficient 
in  pleading  merely  to  mention  its  name,  without  entering 
into  a  more  minute  description.  Had  it  been  a  peculiar 
right  belonging  to  each  grantee,  it  would  have  been  neces- 
sary toset  it  out,  the  tenant  claiming  that  he,  and  all  those 
whose  estate  hehad,  from  time  immemorial  used  to  place  so 
many  beasts  of  suchakind  upon  such  a  common.  In  this 
respect  common  appendant  resembles  the  custom  of  gavel- 
kind and  borough  English,  which  are  known  tothelawand 
need  not  be  particularlydescribed,  whereas  any  other  cus- 
tomary mode  of  descent  requires  to  be  particularly  stated  (2) 
Secondly,  "If  a  man  purchase  part  of  the  land  wherein 
common  appendant  is  to  be  had,  the  common  shall  be  ap- 
portioned, because  itisof  common  right;  but  notso  of  acom- 
mon  appurtenant,  orof  any  other  common  of  what  nature. 
soever"(a).  Here  common  appendantis  distinguished  from 
all  other  kinds  of  common,on  thesimple  ground  of  its  being 
TyrfingJiaiit's  o'  commou  right  or  a  right  given  by  the  law.  Tyrringham^s 
e^56(d) turned  on  this  distinction.  The  tenant  there  lost 
his  common  by  claiming  it  as  annexed  to  meadow  and  pas- 
ture: whereby  was  understood  ancient  meadow  and  pasture, 
to  which,  as  we  have  seen(c),  common  cannot  be  ajjpendant 
Common  may,  however,  by  a  grant  or  prescription,  be 
appurtenant  to  meekdowEind  pasture;  and  such  in  this  case 
it  was  held  to  be.  The  owner  of  part  of  the  land  over 
which  the  common  was  claimed,  purchased  the  premises  in 
respect  of  which  it  was  claimed,  and  then  demised  them  to 
the  plaintiff,  who  put  in  two  cows  into  the  residue  of  the 
land  over  which  the  right  of  common  had  existed.  The 
defendant,  who  was  the  farmer  of  the  owner  of  this  land, 
with  a  little  dog  drove  out  the  cows;  and  it  was  held  that 
he  was  justified  in  so  doing.  By  the  union  of  part  of  the 
land  wherein  the  common  was  to  be  had  with  the  premises 
in  respect  of  which  it  was  to  be  had,  the  entire  right  of 
common  was  destroyed,  because  it  was  merely  commou 


ca9f. 


(t)  Bac.  Abr.  tit.  Customs  (H). 
(a)  Co.  Litt.  1-22  a. 


(b)  4  Rep.  86  b. 

(c)  AnU,  p.  63S. 
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appurtenant     **  Forasmnoh  as  the  Court  resolved  that  the 
common  was  appurtenant  andnot  appendant  2M^20  against 
common  rights  it  was  adjudged  that  by  the  said  purchase  . 
all  the  common  was  extinct  ^{d).     Common  appurtenant  is  ^^™  rtenant 
against  common  right  because  it  depends  upon  a  special  is  "against" 
grant,  eitherexpressedorimpliedfromlong  usage;  and  the  ri^™^'* 
Jaw  accordingly  allows  it  to  fail  altogether  whenever  it  can- 
notbe  exercised  in  its  integrity.     But  common  appendant^ 
being  of  common  right,  a  right  common  to  every  free- 
holder, is  favoured  by  the  law,  and  allowed  to  be  appor- 
tioned on  the  union  of.  the  tenements  in  respect  of  which  it 
is  claimed  with  part  of  the  lands  over  which  the  right  is 
exercised.     Had  the  common  been  appendant  in  Tyrring^ 
ham^s  case,  it  is  clear  that  the  Court  would  have  held  the 
plaintiff  justified  in  putting  in  an  apportioned  number  of 
cattle  on  the  residue  of  the  lands  over  which  the  right  of 
common  originally  existed. 

These  considerations  would  probably  be  of  themselves 
sufficient  to  show  that  the  proposition  laid  down  in  books  of 
authority,thatcommonappendantisthe  common  law  right 
of  every  tenant  of  freehold  lands,  is  as  accurate  as  any 
general  proposition  can  be,  and  is  not  to  be  explained  away 
intoanumberof  distinct  and  peculiar  grants,  made  only  to 
certain  tenants  individually.  The  Court  in  LordDunraven 
V.  X^tt^a^Tiassumesasafactthatsuch  grants  were  actually 
made  in  the  case  before  it,  according  to  the  explanation 
given  by  Lord  Coke.  And  in  many  cases  it  may  be  taken 
as  historically  true  that  such  grants  were  made.  Butrights 
of  common  were  far  more  important  in  ancient  times  than 
they  are  at  present(&),  and  in  many  places  in  England  they 
appear  to  have  existed  long  before  the  feudal  rules  of 
tenure  were  introduced  by  the  Normans.  Lot  meads,  in 
particular,  were  of  Saxon  or  Oerman  rather  than  of  Norman 
origin.    And  there  is  reason  to  believe  that  the  rights  of 

id)  4  Rep.  88  a.  citorum,    Mich.    4    John,    p.    86: 

(«)  See  Mr.    Beale's   Baggestive  Trio.  4  John,  p.  40;  Easter,  7  &  8 

Essaj  on  CommoDs  PreservatioDp  John,  p.  61. 

Essays,    p.    109;  Abbreviatio  Pla- 

W.B.P.  T  T 
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Wales.  A  change  of  a  somewhat  similar  natare  appears  to  have 

taken  place  in  the  principality  of  Wales.  The  land  in 
dispnte  in  the  case  of  Lord  Dunraven  v.  Llewellyn  was 
situate  in  the  coantj  of  Glamorgan  in  Wales.  Wales,  as  is 
well  known,  was  conquered  by  King  Edward  the  Firsts 
who  by  the  Stcttutum  Wallio,  12  Edw.  L,  sometimes  called 
the  Statute  of  Bhuddlan,  subjected  a  great  part  of  it,  prin- 
cipally the  northern  portion,  to  English  law  {m).  Before 
this  time  large  tracts  of  land  had  doubtless  been  given  to 
Englishmen,  who  yanquished  the  natives  and  took  their 
lands.  But  the  rest  of  Wales  was  governed  by  its  own  laws 
and  custom8,of  whichcopiesand  translations  werepublished 
in  the  year  1841,  under  the  direction  of  the  Commissioners 
of  Public  Records.  In  one  of  these  it  is  thus  provided:  — 
*^  Three  thingsthatarenotto  bedonewithout  thepermission 
^'  of  the  lord  and  his  court:  building  on  a  waste,  ploughing 
'^  on  a  waste,  and  clearing  wild  land  of  wood  on  a  wa8te;aQd 
''  there  shall  be  an  action  for  theft  against  such  as  shall  do 
'^  Bo,becau8e  every  wild  and  waste  belongs  to  the  country  and 
^*  kindred  in  common^  and  no  one  has  a  right  to  exclusive 
'*  possession  of  much  or  little  of  land  of  that  kind  "  («). 
Again,  it  is  said  that  '*  every  habitation  ought  to  have  a 
"  bye  road  to  the  common  waste  of  the  '  trev '  or  vill  '*  (a). 
So  an  oak,  a  birch  or  a  wych  elm  could  not  be  cut  without 
the  permission  of  the  country  and  lord  {p)\  but  any  person 
might  take  f  nel  from  a  decayed  or  hollow  tree  (q).  Asland 
was  inalienable, and  descended  equally  amongstall  the  sons, 
the  landowners  in  the  same  place  were  probably  in  most 
cases  of  kin  to  one  another.  Hume  says  in  his  History  of 
England  (r),speaking  of  the  timeof  the  conquest  by  Edw.  I. 
—  ''The rude  and  simple  manners  of  the  natives,  as  well 
''  as  the  mountainous  situation  of  their  country,  had  made 

(f»)  See   1    Bl.   Gomm.  98,  94;  No.  8,  p.  525,  fol.  edit  by  Record 

Hale's    Hist,     of    Common    Law,  Commissioners, 

pp.    248  w<   9€q,;  2  Reeves's  Hist.  {p)  Ibid.     bk.    13,   ch.   S,  No. 

£ng.  Law,  ch.  9,  p.  92.  288. 

(«)  CvTreithiau    Cymru,    Welsh  {q)  Ibid.  bk.  10,  ch.  7,  No.  9; 

Laws,  bk.   18,  ch.   2,   No.  101,  p.  bk.  18,  ch.  2,  No.  102. 

655,  fol.  edit,  by  Record  Commis-  (r)   Vol.    2,  pp.  240,    841,   8ro. 

sioners.  edit.  1802. 

(o)  Welsh  Laws,;  bk.  9    ch.  25, 
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**  them  entirely  neglect  tillage  and  trust  to  pasturage  alone 
**  for  their  subsistence."  This  statement,  however,  appears 
too  sweeping.  The  wars  in  which  they  were  then  engaged 
were  more  probably  the  cause  of  their  neglect  of  tillage. 
Many  of  their  ancient  laws  relate  to  agriculture  ;  their 
lands  appear  to  have  been  cultivated  by  a  system  of  co- 
tillage,  the  land  when  ploughed  being  divided  into  twelve 
parts — ^the  first  for  the  ploughman,ano  ther  to  the  irons  (5), 
another  to  the  driver,  another  to  the  plough,  and  the  rest  to 
the  owners  of  the  eight  oxen  that  formed  the  team  {t).  Co- 
tillage  of  waste  is  elsewhere  said  to  be  one  of  the  immu« 
nities  of  an  innate  Gymro  or  Welshman  (u),  aod  without 
co-tillage  it  is  gravely  said  no  country  can  support  itself 
in  peace  and  social  union  {x).  No  trace  appears,  so  far  as 
the  author  has  been  able  to  dicover,  of  any  mere  right  of 
common  of  pasture,  according  to  the  notions  of  English 
law.  At  the  time  of  the  conquest,  Llewellyn,  the  native 
prince,  granted  four  *'cantrevs,"  or  four  hundred  trevs  or 
vills,totheking,  besides  other  lands;  and  in  the  document 
by  which  this  grant  was  effected  the  king  grants  that  all 
holding  landsin  the  fourcantrevsand  other  lands  aforesaid 
which  our  lord  the  king  holds  in  his  own  hands  (except 
those  to  whom  the  king  shall  refuse  to  do  this  favor),  shall 
hold  them  as  freely  and  fully  as  before  the  war  they  were 
accustomed  to  hold,  and  shall  enjoy  the  same  liberties  and 
customs  which  before  they  were  accustomed  to  enjoy ;  so 
that  they,  who  held  of  the  prince,  for  the  future  shall  hold 
those  lands  of  the  king  and  his  heirs  by  the  accustomed 
services  (y).  This  grant  was  substantially  carried  out  by 
the  Statute  of  Wales  before  mentioned .  But  the  alteration 
made  by  the  introduction  of  writs  similar  to  those  then  used 
in  England  of  necessity  led  to  a  system  of  law  conformable 

(«)  Compare    1  EIKb'b  Introduo-  No.  88,  p.  651,  fol.  edit, 

tion  to  Domesday,   p.   266,  where  {x)  Ibid.  bk.   18,  ch.  2,  No.  46, 

it    appears   that    certain    teoants  p.  688. 

were  bound  to  furoish  irons  for  (y/  Articulorum  pacis  cum  rege 

the  lord's  ploughs.  Angliffi     ratifioatio     per    Lleweli- 

{t)  The  Yenedotian  Code,  bk.  8,  num  principem  Wallise,  a.  d.  1277, 

cb.  24,  par.  8,  p.  158,  fol.  edit,  by  Rymer's  foedera,    toI.    2,   pp.   88 

Record  uommissioners.  — 90. 

(«)  Welsh  Laws,  bk.  18,  ch.  2, 
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disseisin  of 
common  of 
pasture. 


to  those  writs.  Amongst  other  writs  specially  introdaoed 
Writ  of  novel  by  the  statuteSyWas  the  writ  of  novel  disseisin  of  common  of 
pasture.  This  writ,  as  given  by  the  statute,  is  in  the  fol- 
lowing form :  ^' A.  complains  to  us  that  B.  and  G.  unjnstly 
''  and  without  judgment  disseised  him  of  common  of  pas- 
'Hure,  which  belongs  to  his  free  tenement  in  such  a  Till, 
''  or  another  if  the  case  requires  it,  after  the  peace  pro- 
"  claimed  in  Wales  in  the  twelfth  year  of  our  reign  ''(z). 
This  form  of  writ  is  similar  to  that  given  in  Fitzherberf  s 
Naiura  Brevium  (a),  and^^  lieth/'as  he  says, ''  where  aman 
**  hath  common  of  pasture  appendant  or  appurtenant  to  his 
**  manor,  or  house  or  land,  which  he  hath  for  term  of  life, 
''  or  in  fee  simple  or  in  fee  tail ;  if  he  be  disturbed  of  his 
''  common,  so  that  he  cannot  take  it  as  he  ought  to  do,  he 
**  shall  have  an  assize  of  novel  disseisin  thereof."  A  Welsh- 
man, therefore,  who  had  been  disturbed  in  his  enjoyment  of 
the  common  wastes,  would  have  had  no  remedy  but  to  sue 
out  this  writ. 


The  remedy 
ascertained 
the  right. 


Thenatureoftheremedy ascertained  to  an  English  lawyer 
the  nature  of  the  right.  The  common  now  belonged  to  the 
tenement.  The  refined  distinctions  beween  appendant  and 
appurtenant  are  not  noticed  in  the  writ,  and  were  probably 
the  work  of  a  later  age.  But  here  was  an  incorporeal  tene- 
ment only,  belonging  to  a  corporeal  one.  The  writ,  as  Fitz- 
herbert  remarks,  does  not  say  that  the  daimantis  disseised 
of  his  freehold^  as  was  done  in  the  case  of  land,  but  only 
of  his  common  of  pasture  belonging  to  his  freehold  (d). 
Here  was  an  end  of  any  claim  to  the  soil  of  the  waste.  AD 
the  tenants  who  had  been  accustomed  to  put  their  cattle  on 
the  waste  had  their  rights  defined  more  accurately  than 
before,  but  narrowed  also  tofit  the  definition.  This  appears 
to  have  been  the  actual  origin  of  common  appendantin  most 
parts  of  the  principality  of  Wales ;  and  if  this  be  so^  that 
right,  in  that  country  at  least,  has  had  its  origin,  not  in  a 
number  of  actual  separate  grants  made  by  the  lord  to  oer- 


(s)  p.  866  of  fol.  edit  by  Record 
Commissioners, 
(o)  Vol.  2,  p.  179. 


).179. 


Fits.    Nat    Brer.    vol.    % 
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tain  tenants,  but  in  the  adaptation  of  the  ancient  rights 
of  the  freeholders  as  a  class  to  the  remedies  prescribed  by 
English  law. 

The  county  of  Olamorgan,  in  which  the  lands  in  dispute  Gountj  of 
in  the  case  of  Lord  Dunraven  v.  Llewellyn  were  situate,  notsrant^ 
does  not  appear  to  have  been  comprised  in  the  grant  made  ^^  l^eweUjn. 
by  Prince  Llewellyn  to  King  Edward  L  (c).  The  lordship 
of  this  county  appears  to  have  been  acquired  by  the  Grown 
from  Anne,  Countess  of  Warwick,  whose  daughter  married 
Bichard,  Duke  of  Gloucester,afterwards  Bichard  III.,King 
of  England.  Anne,  Countess  of  Warwick,  was  a  descendant 
of  one  Bobert  Fitzhamon,  (a  great  lord  and  kinsman  of 
William  the  Conqueror,)  who  acquired  the  lordship  of  S^{2"®55**  ^^ 
Glamorgan  by  conquest  from  the  Welsh,  in  the  fourth  year  hunon. 
of  the  reign  of  King  William  Bufns,  and  who  gave  the 
castle  and  manor  of  Ogmore  to  William  de  Londres, knight, 
in  reward  for  his  services  {d).    And  by  a  statute  of  the  SuWected  to 
reign  of  King  Henry  YIII.  (e),  it  was  provided  that  after  England, 
the  feast  of  All  Saints  then  next  coming,  justice  should  be 
ministered  and  executed  to  the  king's  subjects  and  inha- 
bitants of  the  said  county  of  Glamorgan,  according  to  the 
laws,  customs  and  statutes  of  the  realm  of  England,  and 
after  no  Welsh  laws,  in  such  form  and  fashion  as  justice  was 
ministered  and  used  to  the  king's  subjects  within  the  three 
shires  of  North  Wales.     This  statute  preserved  the  equal 
descent  amongst  all  the  sons  then  prevalent  in  Wales  (/), 
which,  however,  was  abolished  by  a  subsequent  Act  of  the 
same  reign  (g)^ 

In  the  case  of  Lard  Dunraven  v.  LUtoeHyn^  the  lord  who 
claimed  the  land  in  dispute  as  part  of  the  waste  tendered,  as 

(c)   See   an    interesting    article  1774j     pp.    xxiii.,     xzvi.,    xxix., 

on    the     political    Kcographj    of  xxxi. 

Wales   bj  Henry  Salasbury   Mil-  («)  SUt.   27  Hen.  Till.   c.  26, 

man,    Esq.,    in    the  Archaologia,  s.  14. 

Tol.  88,  p.  19.  (/)  Stat.   27  Hen.   VIII.  c.  2«, 

(^     Stradling's      Winning     of  s.  86. 

Glamorgan      from      the      Welsh,  (a)  SUt.  84   A   88   Hen.    Till. 


Glamorgan  irom  tne  weisn,  {O) 
printed  in  Caradoc  of  Llancar-  c.  26, 
Tan's    History   of    Wales,   a.    d. 


ss.  91,  128. 
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ModiiB. 


Custom. 


Eztingui&h' 
ment  of 
righto. 


we  have  seen^  evidence  of  repatation — ^that  so  it  was  con- 
sidered by  the  commoners.  This  evidence  was  rejeoted,and 
the  commoners  were  not  considered  as  a  body  or  class, 
because  certain  tenants  only — namely,  the  tenantsof  arable 
lands — have  by  law  a  right  to  common  appendan  t.  If,  how- 
ever, the  dispute  had  been  between  the  rector  of  the  parish 
and  an  occupier  of  arable  land,  with  respect  to  a  parochial 
modus  payable  in  lieu  of  great  tithe,  evidence  of  reputation 
would  have  been  clearly  admissible  (h) .  And  yet  the  qnes- 
tion  would  have  been  one  which  did  not  concern  every 
occupier  of  land  in  the  parish,  for  the  occupier  of  pasture 
land  paid  no  great  tithe.  The  tithe  of  agistment  of  pasture 
was  a  small  tithe  only  (t).  This  exception,  however,  arising 
as  it  didfrom  the  natureof  the  subjectof  occupancy,  did  not 
prevent  the  other  occupiers  from  being  treated  as  a  class. 
So  in  the  case  of  common  appendant,  the  exceptions  which 
arise  from  the  nature  of  certain  holdings  should  not  pre- 
vent the  claimants,  who  all  claim  under  one  common  title 
— namely,  a  right  given  by  the  law  itself — from  being 
considered  as  a  class  of  persons,  with  respect  to  whose 
rights  evidence  of  reputation  is  admissible. 

If  the  commoners  who  claimed  common  appendant  for 
their  commonable  beasts  had  claimed  by  the  custom  of  the 
manor  a  right  to  put  on  the  waste  beasts  not  commonable, 
such  as  geese  and  pigs,  evidence  of  reputation  would  have 
been  admissible  on  the  ground  that  a  custom  was  in  dis- 
pute (k).  But  such  evidence  is  admissible  in  the  case  of  a 
custom  solely  on  the  ground  that  a  custom  affects  a  class  or 
body  of  persons  in  a  particular  place  (I).  Can  it  be  said 
that  the  commoners  are  less  a  class  when  the  custom  of  the 
manor  coincides  with  the  common  law,  which  is  the  general 
custom  of  the  realm,  than  when  it  differs  from  it  ? 

It  may  be  said  that  common  appendant  at  the  present 


(A)  WhUe  T.  Lisle,  4  Mad.  214, 
225. 

(i)  1  Eagle  on  Tithes,  44. 

(10  Damerell  v.  FirUksroe,  10 
Q.  B.  20;  JPHehard  ▼.   IbtoeU,  10 


Q.  B.  589,  603,  as  explained  in 
Lord  Dunraitfen  r.  LUwmyi^  tMU, 
p.  681. 

(0  Jarue  v.  Mdbin,  10  Q.  B.  581, 
588,  620,  685. 
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day  id  oomparatitely  rare^  that  many  snoh  rights  have  now 
become  extinguished^  and,  that,  supposing  a  single  right  to 
remain  in  a  manor^onghtevidence  of  reputation  to  be  given 
in  support  of  it?  The  answer  is,  that  this  depends  upon 
the  manner  in  which  the  claimant  frames  his  claim.  He 
may  choose  to  rely  on  his  continuous  enjoyment  of  the 
right  of  common  in  respect  of  his  tenement,  or  he  may 
claim  the  benefit  of  the  provisions,  with  liability  to  the 
limitations,of  the  Prescription  Act  (m);  but  he  will  not  then 
be  able  to  avail  himself  of  the  former  exercise  of  similar 
rights  in  respect  of  other  tenements  holden  of  the  same 
manor.  If,  however,  he  claim  his  common  as  appendant, 
there  seems  no  reason  why,  in  relying  on  a  general  right, 
he  should  not  have  the  benefit  of  evidence  of  reputa- 
tion as  to  similar  rights  once  existing  but  now  extinct. 
Beputation  is  admissible  as  to  the  boundaries  of  a  manor, 
and  none  the  less  though  the  manor  as  such  has  ceased  to 
exist  (n).  The  cesser,  therefore,  of  any  general  right  ought 
not  to  prevent  the  admission  of  evidence  of  reputation  as 
to  its  former  existence.  The  cases  as  to  customs  afford  an  Customt. 
analogy.  If  all  the  copyholds  but  one,  parcel  of  a  certain 
manor,  should  become  extinct,  the  tenant  of  that  one  may, 
if  he  pleases,  allege  a  customary  rightof  common  as  belong- 
ing to  that  tenement  only  (o);  but  in  that  case  he  cannot 
adduce  evidence  of  the  enjoyment  of  a  similar  right  by 
other  tenants  of  the  same  manor  (p).  He  must  prove  the 
custom  as  he  alleges  it  {q).  He  may,  however,  if  he  pleases, 
allege  the  right  as  belonging  by  custom  to  all  the  customary 
tenements  of  the  manor  (r),  and  in  that  case  evidence  as  to 
the  other  tenements  will  be  admissible  in  his  behalf;  but  at 
the  same  time  he  will  expose  his  claim  to  be  met  byevidence 
relating  to  any  other  tenement  in  the  manorstan^ng  in  the 
same  situation  as  his  own  (s). 

(m)  8tot  8  A  8  VTiU.  IV.  c.  71,         (p)  WiUon  t.  ib^tf,  4  Esp.  71. 
arUs,  p.  687.  (g)  Dunttan   v.    Tr«tidir,  5   T. 

(n)  SUel  T.   PiriokeU,    2  SUrk.  Rep.  2. 
468;   2^   d.    MoUmooHh  v.  SU^        (r)  See  BotUr  v.  NoHk,  1  VTms 

f»an,  9  Q.  B.  298;  and  see  Bamtt  Saund.  846,  848;  1  Ler.  268. 
V.  Jiawtan,  1  Mau.  k  8el.  77.  («)  1  ScHt.  Cop.  697.  8rd  edit. ; 

(0)  Bac.  Abr.  tit.  Copyhold  (E) ;  OoH  t.    BirlAeek,    1   Doag.    218, 

lUtton  and    Oraehrood^i   cote,  4  219,   228;   Fr^mnoM  t.  FhUUpt,  4 

Bep.  81  b.  Mau.  A SeL  486,  496. 
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For  these  reasons  the  author  is  of  opinion  that  the  case  ol 
Lord  Dunraven  v.  lAewMyn  was,  on  the  point  in  qaestiony 
wrongly  decided.  There  was  another  point  decided,namely 
this,  that  evidence  of  actual  exercise  is  not  essential  to  the 
admission  of  evidence  of  reputation.  With  this  decision  the 
author  has  no  fault  to  find. 


APPENDIX    (G). 

Referred  to,  pp.  447,  449. 


The  Manor  of]  A  General  Court  Baron  of  John  Freeman 
Fairfield  in      Esq.  Lord  of  the  said  Manor  holden  in  and 

the  County  of  for  the  said  manor  on  the  1st  day  of  Janu-* 
Middlesex.  J  ary  in  the  third  year  of  the  reign  of  our 
Sovereign  Lady  Queen  Victoria  hy  the  Grace  of  God  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  Queen 
Defender  of  the  Faith  and  in  the  year  of  our  Lord  1840 
Before  John  Doe  Steward  of  the  said  Manor. 

At  this  Court  comes  A.  B.  one  of  the  customary  tenants  of 
this  manor  and  in  consideration  of  the  sum  of  £1000  of  law-  Considera- 
ful  money  of  Great  Britain  to  him  in  hand  well  and  truly  ^°°* 
paid  by  C.  D.  of  Lincoln's  Inn  in  the  county  of  Middlesex 
Esq.  in  open  Court  surrenders  into  the  hands  of  the  lord  of  Surrender, 
this  manor  by  the  hands  and  acceptance  of  the  said  steward 
by  the  rod  according  to  the  custom  of  this  manor    All 
that  messuage  &c.  [hei'e  describe  the  premises]  with  their  Parcels, 
appurtenances  (and  to  which  same  premises  the  said  A.  B. 
was  admitted  at  the  general  Court  holden  for  this  manor 
on  the  12th  day  of  October  1838)    And  the  reyersion  and 
reyersionsremainderandremainders  rents  issuesand  profits 
thereof    And  all  the  estate  right  title  interest  trust  benefit  Estate, 
property  claim  and  demand  whatsoever  of  the  said  A.  B.  in 
to  or  out  of  the  same  premises  and  every  part  thereof    To 
the  use  of  the  said  C.  D.  his  heirs  and  assigns  for  ever 
according  to  the  custom  of  this  manor. 

Now  at  this  Court  comes  the  said  C.  D.  and  prays  to  be  Admittance, 
admitted  to  all  and  singular  the  said  customary  or  copy- 
hold hereditaments  and  premises  so  surrendered  to  his  use 
at  this  Court  as  aforesaid  to  whom  the  lord  of  this  manor 


g53  APPENDIX. 

by  the  said  steward  grants  seisin  thereof  by  the  rod  To 
HaboDdom.  HATE  AKD  TO  HOLD  the  said  messuage  hereditaments  and 
premises  with  their  appurtenances  anto  the  said  G.  D.  and 
his  heirs  to  be  holden  of  the  lord  by  copy  of  court  roll  at 
the  will  of  the  lord  according  to  the  custom  in  this  manor 
by  fealty  suit  of  court  and  the  ancient  annual  rent  or  rents 
and  other  duties  and  services  therefor  due  and  of  right 
accustomed  And  so  (saving  the  right  of  the  lord)  the  said 
G.  D.  is  admitted  tenant  thereof  and  pays  to  the  lord  on 
Fin*  £50.  gnch  his  admittance  a  fine  certain  of  JC50  and  his  fealty  is 
respited. 

(Signed)  John  Doe  Steward. 
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A 
ABANDomrnrr,  eTidence  of,  689. 

Abetancb,  inheritance  in,  827. 

Abstbact  of  title,  Tendor  bound  to  furnish  an,  648. 

now  forty  years  sufficient,  548. 

AccuMULATioir,  restriction  on,  877. 

AcKNOWLSDaHiNT  of  dceds  by  married  women,  284»  464^  666. 

of  title,  517,  582,586. 
pf  right  to  production  of  documents,  652,  664. 

Actions,  real  and  personal,  28,  61,  n.,  894. 

for  recoTery  of  possession,  17, 18,  48,  n.,  61,  n.,  89,  808,  428 
^i25,  506,  510,  517,  581,  n.,  682,  646. 

Administbatob,  20,  402,  477,  478,  n. 

of  bare  trustee,  188. 
of  convict's  estate,  276. 
of  mortgagee,  506,  519. 

ADHiyiSTRATzoN  of  debtor's  estate,  269. 

Admittaxcb  to  copyholds,  428,  488,  449,  460, 464,  456,  618,  661. 

Advowson  appendant,  889, 406. 
in  gross,  405,  407,  408. 
of  rectories,  406—408. 
agreements  for  resignation,  406. 
couTeyance  of,  407. 
of  Ticarages,  407. 
derolution  of,  409. 

limitation  of  actions  and  suits  for,  586. 
proper  length  of  title  to,  544. 

Affidavit  of  intestacy,  registration  of,  240. 
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AaEiBMBirTs.    See  Goitteact. 

■tamps  on,  178,  n. 

for  resignation  of  benefice,  405. 

for  lease,  116,  n.,  861,  465,  466,  510,  54S. 

stamps  on,  466,  n. 
for  sale,  177,  548,  MS, 

Agricoltubal  Holdings  (England)  Act,  1888;  468,  485-487. 

Ageicultuu,  Board  of,  186,  206, 401, 448. 

Aids,  44,  48. 

AuBN,  876,  277,  n. 

Alibmation,  power  of,  inherent  in  ownership,  78,  818,  824. 
exceptions  to,  72—74,  79,  288. 
of  real  estote,  26,  87,  88,  68,  65,  818,  886,  856,  403 

See  Feb  Simple,  Ac. 
inTolunUrj.  76,  77,  248—269.  851,  402. 
bj  will,  26,  64, 67,  n.,  70,  71,  106,  127,  182, 168, 221, 825. 227- 

242,  837.  867—871,  899. 
under  power  uncoonected  with  ownership,  856. 
of  copyholds,  484, 487,  445—458. 
of  leaseholds,  469,  477--480. 
encouraged  by  law,  824. 
opposed  by  feudal  system,  887,  610. 

Allotments,  compensation,  485,  n. 

Ancestoe,  power  of,  oyer  expectations  of  heirs,  65. 
descent  to,  82,  208—211,  218. 

Ancibmt  demesne,  tenure  of,  57,  58,  419,  428. 

meadow,  no  common  appendant  to,  688. 

AmruiTiES  for  IItcs,  enrolment  of  memorial  of,  now  unnecessary,  894. 

registration  of,  894. 
search  for,  895,  556. 

Anticipatiov,  clause  against,  288 — 291,  298. 

Appendakt  incorporeal  hereditaments,  886 — 889,  586 — 589,  579 
common  appendant,  889,  586—589,  579,  628 — 650. 

Application  of  purchase-money,  necessity  of  seeing  to  the,  518,  558. 

Appointment,  powers  of. — See  Powbbs. 

Apportionment  of  rent,  125,  401,  476. 
of  rent-charge,  401. 
of  common  appendant,  640. 
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Appropriation  of  rectories,  408. 

Appurtbvancis,  892. 

Appurtrnavt  incorporeal  hereditaments,  S86|  891,  586—689,  579. 

rights  of  common  and  of  way,  891,  586 — 689,  679,  641. 

Arms,  directions  for  use  of,  848. 

Arraxgemivt,  with  creditors,  254,  656. 

Arrrars  of  rent  or  interest,  recovery  of,  586. 

Assart,  642. 

Assets,  89,  266,  267,  487,  478. 
equitable,  266. 

AssiGVEB  of  lease  liable  to  rent  and  covenants,  470—472,  620. 
of  tenant  for  life,  119,  n. 

AssiavMBNT  of  lease,  462,  n.,  469—471,  477,  620. 

of  chattel  Interest  most  be  by  deed,  477. 

of  trust  must  be  in  writing,  177. 

to  self  and  another,  196. 

of  property  for  creditors,  264. 

of  satisfied  terms,  498—497. 

of  underlease,  648. 

Assigns,  67,  72, 142, 176,  402,  471. 

Assurance,  further,  669,  661,  670,  678,  682,  591. 

Attachment,  156. 

Attainder,  46,  275. 

of  tenant  in  tail,  104. 
abolition  of,  52. 

Attrndant  terms,  498—497. 

Attestation  of  deeds,  868,  670. 
of  wills,  222. 
of  the  exercise  of  powers,  868—856. 

Attested  copies,  662,  n. 

Attornets'  and  Solicitors'  Acts.— See  stats.  88  A  84  Yiot.  c.  28,  and 
44  A  45  Vict.  c.  44. 

Attornment,  810,  887. 

now  abolished,  810. 

AiTTRB  droit,  estates  in,  492. 
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B. 

Bakkbuptcy,  77,  258. 

iosolyent  estate  of  deceased  debtor  may  be  administered 

in,  259. 
of  teoant  id  fee  simple,  254,  259. 
of  tenant  in  tail,  268. 
of  cestui  que  trust,  266. 
of  trustee,  266. 

of  owner  of  land  subject  to  rent-charge,  402: 
of  leaseholder,  479. 

power  of  trustee  in,  as  to  copyholds,  48S. 
exercise  of  powers  in,  851. 
disclaimer  of  leaseholds  bj  trustee  in,  479. 
search  for,  556. 

Bargain  and  sale,  188—190, 199,  200,  467. 

of  lands  raised  a  nse,  162. 

of  the  fee,  188. 

under  the  Statute  of  Uses,  188,  200. 

required  to  be  enrolled,  189,  199. 

for  a  year,  190—192. 

of  lands  in  Yorkshire,  199,  n. 

by  executors,  868. 

covenants  implied  by,  568. 

form  of  deeds,  585. 

Basb  fee,  98,  102. 

Bastardy,  58. 

Bbdfoed  Level  registry,  198. 

BsNBFXCB  with  cure  of  souls,  not  chargeable,  79. 
sequestration  of,  79,  u. 
appointment  to,  405. 

Bbxbficbs,  feudal,  12,  n. 

Bbxbficial  owner,  conveyance  as,  561,  577,  58S» 

Bordarii,  89. 

BoKOUGH-English,  tenure  of,  57. 

Bracton,  9,  417. 

Brbach  of  covenant,  waiver  of,  475,  478. 

BciLDiXQ  lease,  113.  n.,  114,  115,  509. 
land,  ground  rent  on,  899. 
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BuBOAQB,  tenare  in,  42,  57,  70. 

alienation  by  will,  26,  n. 

BURGBN8I8,  42. 

.     0. 

Capacity  in  land,  270—279. 

Capital  money  under  Settled  Land  Acts,  114—118,  121, 128. 

Capitb,  tenants  in,  $6,  88,  n.,  45,  n. 

Cbntral  OflBce  of  Supreme  Court,  inrolmeot  in,  73,   n.,  94,   97,  189,    n. 

249,  268,  895. 
search  in,  268,  555,  n. 

Cbrtipicatb  of  official  search  of  registers,   Ac,   268,  554,   n.,   555,  n., 
557,  n. 
of  acknowledgment  by  married  woman,   285,   n.,   555,   n. 

Cbssbb  of  a  term,  proviso  for,  489,  496. 

Cestui  que  use,  position  of,  in  Chancery  and  at  law,  161 — 163. 

legal  estate  transferred  to,  165,  n. 
que  trust,  position  of,  in  equity,  169 — 171,  175. 

is  tenant  at  will  at  law,  175. 
que  vie,  127. 

Chambers,  M. 

Chakcbrt,  Court  op,  jurisdiction  of,  158,  154,  161,  167—169. 

process  and  procedure  of,  155,  156. 
enforced  uses,  161,  163,  346. 
transfer  to  High  Court  of  Justice,  157. 
appointment  of  new  trustees,  ISO,  n. 
administration  of  estates  of    debtors,    256,    258, 

259. 
power  over  guardians,  278. 
relieved  lessees,  809. 
relieved    defective    execution     of    process,     3r>4, 

861. 
consent  of,  to  infant's  settlement,  271,  857. 

to  disposal  of  minerals,  364. 
partition  of  copyholds,  442. 
interposition  of,   betweeen  mortgagor    and  mort 

gagee,  501,  n.,  521,  52^. 

Cbakcert  Division,  matters  assigned  to,  158. 

administration  of  estates,  259. 
foreclosure  proceedings,  511,  n. 
action  for  redemption,  516,  n. 
petition  for  declaration  of  title,  565. 
W.U.P.  U    U 
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Chabitt,  coDTeyaDce  to,  72—74. 

exemptions  from  Mortmain  Act,  78,  n.,  74^  n. 
inrolment  of  cooTejances,  78,  n. 
investment  of  f ands,  78,  n. 
alienation  bj,  878. 

Cbabtbr,  144. 

Cbattels,  real  and  personal,  25. 

real,  24,  n.,  25,  d.,  28,  n.,  81,  258,  460. 
property  in,  differs  from  property  in  land,  10,  11,  12,  S2» 
not  objects  of  feudal  tenure,  15. 
recovery  of,  18,  n. 
a  use  of,  168. 

an  equitable  estate  in,  178. 
will  of,  225. 

devolution  of,  19—21,  25,  460. 
And  see  Term — Mobtqagb* 

Cheltenham,  manor  of,  458. 

Civil  death,  108. 

Codicil,  227 

Collateral  relations,  85,  209. 

Collation,  405,  n. 

Commendations,  in  feudalism,  18,  n. 

Commissioners,  Land  and  Inclosnre,  187,  n. 
Real  Property,  204. 
of  Woods,  Ac,  53,  n. 
of  the  Treasury,  certificate  of,  260,  n 

Committee  of  lunatic,  274. 

Common,  rights  of,  36^. 

appendant,  3.s0,  628—650. 
nppurtenant,  391 
in  grossi  404. 
commonable  beasts,  638. 
no  common  foru  house,  638. 

ancient  meadow,  638. 
appendant  need  not  be  prescribed  for,  689. 

shall  be  apportioned,  640. 
appurtenant  is  ogainst  common  right,  641. 
writ  of  novel  disseisin,  646. 
the  remedy  ascertained  the  right,  646. 
extinguishment  of  rightb-,  530,  648. 
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Common,  metropolitan  commons,  G89. 
fields,  39,  40,  59,  888,  414,  642 
of  copyholds,  443. 
limitation  of  rights  of,  583. 

Common,  tenancy  iu,  135 — 137,  441. 

Common  forms,  574. 

Common  Law,  founded  on  custom,  9,  n. 

conveyance. — See  Convbtancb. 
rights  opposed  to  equitable,  153,  156. 
construction  of  mortgage,  501. 

Community,  tribal  and  village,  414. 

Commutation  of  tithes,  411. 

of  manorial  rights,  420,  442. 

Companies,  joint-stock,  278. 

CoxPBNSATioN  for  improvements,  485^-487. 

power  to  charge  holding  with  repayment,  487 

Composition  with  creditors,  2.')4. 

Concealed  fraud,  limitation  in  cases  of,  534. 

Condition  of  re-entry  for  non-payment  of  rent,  807 — 809,  470,  n. 

formerly  inalienable,  808. 
attached  to  the  reversion,  309. 
severance  of  reversion,  476. 
on  breach  of  covenants,  470,  n,  472 — 476. 
effect  of  licence  for  breach  of  covenant,  474. 
effect  of  waiver,  475. 

Conditional  gift,  86. 

conveyance,  500. 
surrender,  518. 

Confirmation,  conveyance  by,  151,  201. 

CoNSBNT  of  protector,  97. 

as  to  copyholds,  435,  452. 

Consideration,  74,  200,  261. 

required  for  simple  contract,  145. 

on  feoffment  after  the  Statute  of  Uses,  148, 194. 

a  deed  said  to  import  a,  145. 

receipt  for,  569,  584. 

Consolidation  of  securities,  5*28 — 530.  V  U  ^ 
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CoxsTBUCTiOK  of  wills,  106,  229—285. 

of  law  as  to  attendant  terms,  496. 
of  deeds,  105. 
of  mortgage,  501 . 

Contempt  of  Court,  165,  n. 

Contingent  remainders,  824 — 344. 

definition  of,  829. 

origin  of,  824—823. 

anciently  illegal,  825,  n. 

abolished,  825,  n. 

example  of,  829,  881,  832,  836. 

rules  for  creation    of,  830—885,  878— SS4, 

624-627. 
resting  of,  829,  832,  333. 
preserved  by  statute,  838,  841. 
conveyance  of,  336,  387. 
formerly  inalienable,  337. 
destruction  of,  888—341,  344. 
trustees  to  preserve,  842,  848,  n. 
of  equitable  estates,  843,  833,  625,  n. 
of  copyholds,  455. 
difference  between  executory  interests  and, 

825,  845,  848,  870,  624. 

Contingent  Remainders  Act,  1877.— See  Statute  40  A  41  Vict.  c.  33. 

Contract,  debts  by  simple,  78,  256—259. 
cannot  bar  estate  tail,  100. 
in  writing  requires  consideration,  145. 
for  a  lease,  sale. — See  Agreement. 
by  married  woman,  275,  291 . 
by  tenant  to  pay  tithes,  411,  n. 

as  to  compensation,  487,  Q. 
not  to  exercise  powers,  120,  866. 
stamps  on,  178,  n. 
to  mortgage  not  specifically  enforced,  543. 

Conveyance  of  freehold  at  common  law,  133—152. 

modern,  136—201. 
form  of  a  conveyance,  568—534, 
by  feoffment,  139—143. 
by  deed,  148,  149,  192,  n.,  193. 
by  fine  and  recovery,  68,  n.,  87,  n.,  90,  94,  d.,  151. 
by  lease  and  release,  151,  187, 191,  192,  200. 
by  confirmation,  exchange  or  surrender,  151,  201. 
by  vesting  declaration  or  order,  182,  183,  373. 
by  bargain  and  sale,  188—190,  199,  200,  585. 
under  powers,  201,  372. 
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CoNTKYANCB  by  Surrender  of  copyholds,  485. 
by  way  of  mortgage,  500,  i504. 
fraudulent,  .75,  261. 
voluntary  and  for  value,  74,  75. 
to  uses,  194—196,  200. 
to  self,  195. 

to  husband  or  wife,  285,  n.,  293,  448. 
by  married  women,   283—285,   287,    289,    292,    449,    454, 

482.  • 

by  joint  tenant  and  tenant  in  common,  136. 
by  tenant  for  life,  118,  119,  177,  872. 
by  executory  devisee,  for  testator's  debts,  871,  n. 
by  mortgagee,  514. 
of  land  passes  advantages  not  strictly  appurtenant,  892. 

passes  all  the  estate  and  interest  of  party  convey- 
ing, 577,  681. 
of  advowson,  407. 
of  tithes,  410. 
on  sale,  stamps  on,  571,  n. 
meaning  of  in  Conveyancing  Act  (1881),  679. 

CoNVBTANCixo  Acts.— See  Stats.  44  &   46  Vict.   c.  41 ;  45  A  46  Vict, 
c.  39. 

changes  in  form  of  conveyance  rendered  possible  by,  892,  576— 

579. 

CoxviCTS,  275. 

COPAHCEXERS,  205. 

descent  amongst,  206,  599 — 612. 

Copyhold  Acts,  lSo2.  1858  and  18S7...442 

CoPTBOLDS,  definition  of,  413. 

origin  of,  27,  40,  413. 

recovery  of  possession  of,  27. 

growth  of  the  law  of  copyhold  tenure,  420. 

Littleton's  account  of  the  tenure,  421. 

extension  of  copyholders'  rights,  419 — 423,  438. 

tenure  of,  413,  426—431,  439—441. 

seisin  in  the  lord,  426,  428. 

mines  and  timber  on,  427,  n.,  428. 

when  customary  freeholds,  428,  638. 

forfeiture  of,  427,  428. 

forlives,  423,  431,  438. 

of  inheritance,  422,  431,  438. 

estates  in  copyholds,  422,  426,  431^ 

estate  tail  in,  432—436,  438. 

estate  pur  autre  vie,  436. 

contingent  remainders  of,  454. 
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CoPTHOLDa,  executory  interests  in,  455. 

held  jointlj  and  in  common,  441. 

of  married  woman,  448,  451,  458,  457. 

customary  recovery,  435. 

forfeiture  and  re-grant,  485. 

lease  of  by  license  of  the  lord,  427,  n.,  429. 

grant  of,  446. 

seizure,  quousque,  451. 

surrender  of,  428,  485,  447-454,  518,  A51. 

admittance  to,  423,  488,  449,  450,  454,  456,  518,  651. 

remainders  of,  454. 

alienation  of,  484,  487,  445—458. 

subject  to  debts,  27,  n.,  487. 

power  of  trustee  in  bankruptcy  as  to,  488. 

commutation  of  manorial  rights  in,  420,  442. 

enfranchisement  of,  442 — 444. 

by  tenant  for  life,  444. 
mortgage  of,  518,  521. 
will  of,  450. 

descent  of,  27,  n.,  488. 
curtesy  and  freebench  of,  457. 
equitable  estates  in,  452 — 454. 
uses  and  trusts  as  to,  452. 
settlement  of,  452. 
title  on  purchase  of,  548. 

sale  of  land  formerly  copyhold  which  has  been  enfranchised, 
544. 

CJORPOBATION,  72,  n.,  271,  277—279. 

GoRPORBAL  hereditaments,  2ft — 81. 

now  lie  in  grant,  192. 
things,  4. 

Ck>8TS  of  protecting  settled  land,  118,  n, 
mortgagee's,  503,  n.,  516,  n. 
purchaser's,  542,  552,  n. 
of  conveyancing,  574 — 576. 

COTABII,  89. 

CouNTSRPART,  stsmp  ou,  466,  n. 

CouNTiis  palatine. — ^See  Palatini. 

CouNTT  Courts,  equity  jurisdiction  of,  184,  611,  n.,  516,  n. 

order  for  recovery  of  tithe  rent-charge  in,  411. 
for  charge  of  compensation  on  holding,  4S7. 

CoTfRP,  The  Kings.  9,  n.,  417,  424. 
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Court,  suit  of,  45,  48,  52,  439. 
cusiomarjr,  421,  445. 
rolls,  418,  420,  446,  447. 

search  of,  556. 
baroo,  42,  45,  n.,  421. 

Court   of     Judicature,    157.  —  See    Suprkms   Court   op   Judicature 
Acts. 

Court  of  Probate,  20,  n.,  225. 

of  Chancerj. — See  Chancirt. 

COTBNAiCT  defined,  17,  n. 

to  stand  seised,  172,  200. 

in  void  deed,  147. 

Toluntary,  not  enforced  in  equity,  172. 

restrictive,  176,  481,  n. 

to  pajr  mono  J  to  self  and  another,  195. 

on  grant  of  rent-charge,  401 . 

to  indemnify  lessee,  471 . 

to  surrender  copyholds,  619,  560,  n. 

to  produce  title  deeds,  552,  n. 

for  title,  559,  569,  590—592. 

statutory    covenants    for    title,    561—563,     577—579,    681-^ 

588. 
for  quiet  enjoyment,  implied  by  certain  words,  568 — 565. 

CoTSKAHTS  in  a  lease,  470—476,  481,  n.,  Add. 

"usual,"  470. 
running  with  the  land,  471. 
re-entry  on  breach  of,  470,  n.,  472—476^. 
for  title,  564. 

Criditors,  conyeyances  to  defraud,  75,  261. 
may  witness  a  will,  225. 
specialty  and  simple  contract,  77,  255 — 258. 
under  judgment,  77,  243—258,  262,  350,  437,  478. 
in  bankruptcy,  77,  254,  259,  268.  851,  487,  479. 
on  debtor's  death,  77,  255—259. 
inequity,  264— 267. 
of  married  woman,  232,  289. 

Crown  debts,  78,  260,  n.,  261,  268,  267,  479. 
search  for,  268,  555,  556,  n. 
forfeiture  and  escheat  to  the,  46,  53,  n.,  54,  276,  n. 
limitations  of  rights  of,  58,  n.,  586,  539. 
Unds,  279,  390,  419. 
may  reserre  rent  out  of  incorporeal  hereditaments,  404,  n. 
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Cdrtksy,  tenant  by,  281—28$. 

of  gayelkind  lands,  M,  n.,  282. 

a^  affected  by  the  new  law  of  inheritance,  282,  n.,  618 — 628. 

of  equitable  estates,  887,  290. 

of  separate  estate,  292,  Add . 

of  copyholds,  443,  457 . 

of  incorporeal  hereditaments,  617»  619. 

CcsTODT  of  documents,  undertaking  for  safe,  553. 

Customary  court,  421,  445. 
devises,  367,  n. 
heir. — See  Heir. 
freeholds,  428^480. 
recovery,  435. 

Custom,  56,  70,  413,  420,  434. 
beriot,  441,  n. 
evidence  of,  648,  649. 

Ct  pr6s,  doctrine  of,  381 . 


D. 

Damages,  24. 

Daughters,  descent  to,  81,  82. 

De  Donis,  Statute.— See  Stat.  13  Edw.  I.  c.  1. 

Death,  civil,  108. 

gift  by  will  in  case  of,  without  issue,  232. 

Debts,  liability  of  fee  simple,  on  charge  by  will,  236—238,  256,  258 

in  bands  of  devisee,  77,  255. 
in  hands  of  heir,  76,  255. 
on  bankruptcy  and  insolvency,  254. 
to  judgment,  Crown,  specialty  and  siinple 
contract. — See  Judgment,  Ac. 
of  estate  tail,  262. 
of  estate  for  life,  263. 
of  equitable  estates,  177,  264—267. 
of  leaseholds,  478. 
of  copyholds,  437. 
of  mortgagee's  interest,  523. 
of  record,  260,  n . 
mortgage,  499,  508,  nn.,  517,  n. 
where  trustees  and  executors  may  sell  or  mortgage  to  pay,  386 

—238. 
insolvent   estate  of   deceased   debtor   may  be  administered   in 
bankruptcy.  259. 
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DfBTSy  creditors  who  jiow  stand  in  equal  degree,  258. 

sale  or  mortgage  for  payment  of,  by  executory  deTisee,  871,  n. 
limit  to  the  recovery  of,  536,  n. 

Declaration  of  title,  act  for,  565. 

Deed,  145—148. 

necessity  and  effect  of,  at  common  law,  145. 

parties  to  a,  147. 

execution  by  sealing  and  delivery,  146. 

conditional  as  an  escrow,  146. 
alteration  or  destruction  of,  146,  147,  n. 
whether  signing  necessary  to,  149. 
poll  or  mdented,  147, 148. 
of  grant,  31,  186, 192,  n.,  198. 

required  to  transfer  incorporeal  hereditaments,  81,   187,  201,  386, 
405. 

to  effect  partition,  186. 

to  evidence  feoffment,  149,  199. 

for  a  bargain  and  sale  of  freeholds,  189. 

for  exchange  or  surrender  of  freeholds,  201. 

for  grant  of  rent-charge,  894. 

for  assignment  of  leases,  477. 

where,  for  leases,  464,  465. 
re- surrenders,  491. 
of  grant,  conveyance  of  reversion  by,  305,  311. 
disentailing,  93,  435,  452,  n. 
search  for,  555,  n. 

Deeds,  stamps  on. — See  Stamps. 

inrolment  of. — See  Ixrolxent. 

production  and  custody  of. — See  Titlb-Dbbds. 

Demand  for  rent,  308. 

Demandant,  92. 

Demesne,  meaning  of,  35,  n. 
the  lord's,  39,  416. 

Demise,  implies  a  covenant  for  quiet  enjoyment,  564. 

Denizen,  276,  n. 

Deposit  of  purchase-money,  557,  n. 

of  deeds,  equitable  mortgage  by,  520,  n.,  526,  n. 

Descent  of  an  estate  in  fee  simple,  80,  82,  83,  202—220,  60d. 
gradual  progress  of  the  law  of,  81 — 83. 
stock  of,  203,  204,  207,  213,  598—608. 
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DncufT,  alterations  in  law  of,   203,   298,   209,   212,   213,   219,    n.,  593, 
609. 
to  widow,  208. 

rales  of,  do  not  apply  to  personalty,  219. 
of  an  esUte  tail,  84,  104,  208—208,  GOO. 
of  esUte  of  trustee,  188, 179,  u.,  219,  453. 
of  estate  of  mortgagee,  219,  506,  519. 
to  and  from  aliens,  276,  277,  n. 
of  estates  of  married  woman,  283,  292. 
amongst  co-parceners,  206,  599 — 812. 
of  gavelkind  lands,  55. 
of  borough  English  lands,  57. 
of  an  equitable  estate,  173, 178. 
of  incorporeal  hereditaments,  408. 
of  tithes,  410. 
of  copyholds,  27,  n.,  438. 

Dbtbrminablb  life  estates,  123,  129. 

Dbtisb. — See  Will. 

DiSABiLiTiBS,  time  allowed  for,  517,  n.,  532,  n.,  538. 

DlSCLAIMBR,  81,  235. 

of  power,  866. 

of  property  of  bankrupt,  402,  403,  n.,  479. 

DiSTRBSS,  68,  806,  307,  n.,  893,  404,  n.,  686. 
clause  of,  896. 

statutory  powers  of  distress,  398,  895,  897. 
for  rent  reserved  by  underlease,  480. 
for  tithe  rent-charge,  411,  n. 

DocKBTS,  246. 

DOMBSDAT  SURYBT,  39,  415,  684. 

Dominant  tenement,  537. 
DoNATiYB  ad  VOW  sons,  405,  n. 
DoHOB  and  Donbb,  85. 

Dower,  294—300,  618. 

incidents  of,  295 . 

of  equitable  estates,  296,  299. 

of  gavelkind  lands,  56,  n.,  296. 

of  copyholds,  448,  458. 

released  by  fine,  295. 

under  old  law  independent  of  husband's  debts,  296. 

old  method  of  barring,  297. 

under  the  Dower  Act,  298. 
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Do  WEB,  barred  by  joiDture,  293. 

declaration  against,  229,  860,  n. 

modern  method  of  barring,  859. 

uses  to  bar,  860,  589,  n. 

action  for,  800. 

bill  of  equity  for,  800. 

formerly  defeated  by  assignment  of  attendant  term,  495. 

leases,  by  tenant  in,  800. 

Draikiko,  120,  121,  n.,  886,  897. 

Drunken  persons,  capacity  of,  278. 

Duplicate  deed,  stamp  on, 

E. 
Easements,  891. 

grant  of,  by  general  words,  892,  n.,  569,  576,  579. 
limitations  of  right  to,  538. 

Ecclesiastical  courts,  jurisdiction  orer  chattels,  on  death,  20,  n. 

over  breach  of  faith,  161,  n. 
over  wills  of  personalty,  225. 
corporations,  278. 

Educational  association,  conveyance  to,  74,  n. 

Ejectment,  action  of,  61,  n.,  425 

of  mortgagor  by  mortgagee,  506,  n. 

Elegit,  writ  of,  244,  n.,  249,  252,  478. 

EMBLBME.VTS,  124,  462. 

Enclosure. —  See  iNCLOsrRE. 
Enfranchisement  of  copyholds,  442  -  111,  544. 

Enlargement  of  long  terms,  497 . 

Enrolment. — See  Inrolmbnt. 

Entail. — See  Tail. 

Entireties,  husband  and  wife  take  by,  286. 

Ektirett,  206. 
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Entry,  by  and  against  feoffee,  139,  n.,  140. 142,  d. 
required  for  other  aBsuraoces,  151,  152. 
oecessary  to  a  lease,  187,  190,  467. 
right  of,  supported  a  contiogent  remaioder,  889. 
power  of,  to  secure  a  rent-charge,  397. 
statutory  powers  of  entry,  Ac,  897. 
bar  of  right  of,  617,  632.' 

Eqditablb  assets,  2.'>6. 

estate,  158—185,  525. 

origin  of,  159—161. 

modern,  169,  171. 

real  and  personal,  178. 

creation  of,  178,  n.,  177. 

restrictions  on.  176. 

alienation  of,  176,  177,  468,  507. 

title  to,  184. 

contingent  remainders  in,  344,  383,  625,  n. 

executory  interests  allowed  in,  868. 

liable  to  debts,  177,  264—267. 

will  of,  168,  221,  867. 

descent  of,  178, 178,  607. 

formerly  no  escheat  of,  176. 

forfeiture  of,  179. 

curtesy  of,  287. 

dower  of,  296,  299,  860. 

limit  to  the  recovery  of,  584. 

of  alien,  277,  n. 

of  wife,  287,  n.,  458,  482.— See  Sbparatk  Estatb. 

under  agreement  for  a  lease,  116,  n.,  861,  465,  468. 

under  marriage  articles,  174. 

under  a  contract  for  sale,  174. 

in  a  rent-charge,  396. 

in  copyholds,  462—454. 

surrender  of,  458. 

in  mortgaged  lands,  508,  507—510. 
tenant  for  life,  176. 

relief,  154,  156, 168,  170,  171,  308,  473,  n.,  601,  nn. 
waste.  111. 
execution,  265,  266. 
jointure,  298. 

mortgage,  505,  n.,  514,  n.,  520,  526,  n 
lien,  521,  527. 

Equity,  a  distinct  system,  153. 

meaning  and  rules  of,  153,  156,  178. 
jurisdiction  to  enforce,  154—156,  161 
rules  of,  now  to  prevail,  158. 
follows  the  law,  178. 
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£quitt,  to  a  Bettlement,  wife's,  287,  n.,  482. 
upon  accidental  merger,  491. 
of  redemption,  501—608,  607,  619. 

charges  on,  503,  n.,  616,  lu 

mortgage  of,  524. 
priority  between  mortgagees  in,  625. 
consolidation  allowed  in,  528. 

Escheat,  46,  48.  50,  62,  53,  n.,  64. 

of  estate  of  trustee  or  mortgagee,  54,  n.,  179. 

law  of  escheat  now  applies  to  the  equitable  estate,  179 

of  a  rent-charge,  404. 

of  copyholds,  439,  448. 

Escrow,  146. 
EscuAGB,  44,  n. 
EssARTs,  597. 

Estate,  real  and  personal,  25—28,  460. 
of  freehold,  60,  61 . 
in  fee,  tail,  life.— See  Fees,  &c. 
creation  of  must  be  in  writing,  148. 

by  deed,  149. 
limitation  of    an,   105—107,   140—142,   173,   192,   193,  223— 284^ 

818,431. 
legal,  163,  1G5,  184,  285. 

equitable,  trust,  153— 185.— See  Equitable;  Trust. 
by  wrong,  142,  n.,  143. 
at  will,  426. 
of  wife. — See  Wife. 
settled.— See  Settled. 
determinable  life,  123,  264. 
pur  autre  vie,  126—129,  264,  899,  436. 
in  autre  droit,  492. 
particular,  803,  812,  388. 
one  person  may  have  more  than  one,  816. 
in  remainder.— See  Remainder. 
in  reversion.- See  Reversion'. 
future,  824,  331,  846—348,  369,  467. 
estate  arising  by  force  of  statute  on  e.\ecution  of  statutory 

power,  872,  873. 
in  incorporeal  hereditaments,  89S,  899,  403. 
copyhold,  422,  426,  431—444. 
of  mortgagee  and  mortgagor,  605—608,  619. 
clause,  669,  677,  580,  689. 

m 

Estate  Duty,  132,  n.,  220,  242,  385. 
Estoppel,  lease  by,  468. 
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Evidence  of  title. — See  Title. 
of  reputation,  62$. 

Exchange  and  entry,  151,  201. 

of  settled  land,  102,  116—119,  862— 865, 
implied  effect  of  the  word,  568. 

Execution  of  a  deed,  14<».  , 

writ  of,  23,  n.,  244,  248,  478,  555. 
equitable,  2C5,  206. 
against  land,  77,  244,  246,  248,  249,  487,  478. 

Executors,  rights  and  duties  of,  20. 
may  be  witnesses,  225. 
leases  for  years  devolre  on,  19,  477,  492, 
take  an  interest  in  real  estate  vested  in  a  sole  trustee  or 

mortgagee,  133,  219,  n.,  458,  506,  519. 
devise  of  real  estate  independent  of  assent  of,  236. 
where  they  may  sell  or  mortgage  to  pay  debts,  236—238. 
power  to  convey  real  estate  contracted  to  be  sold,  289. 
directions  to,  to  sell  land,  367—869,  456. 
exoneration  of,  from  liability  to  pay  rent-charges,  402,  n. 

from  rents  and  covenants  in  leases,  478,  d. 

may  hold  in  autre  droit,  492. 

Exkcittort  devises. — See  Executory  Interest. 
'nterest,  345—376. 

definition  of,  345. 

origin  of,  807. 

creation  of,  under  Statute  of  Uses,  846 — 852. 

by  will,  867—370. 
compared    with    contingent    remainder,    325,    34t% 

848,  870. 
bar  of.  345,  n . 
of  equitable  estates,  868. 
alienation  of,  371,  n. 

estates  under  statutory  powers,  872,  378. 
"  limit  to  creation  of,  374—877,  624. 
where  preceded  by  estate  tail,  876. 
executory   limitations  to  take  effect  on  failure  of 

issue,  376. 
in  copyholds,  45.'>. 

Exoneration  of  mortgaged  estate,  507,  508,  no. 


Farming  leases,  107. 

Father,  descent  to,  208—210. 

Ills  power  to  appoint  a  guartlian,  27'2.  n. 
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FaiLTT,  44,  11.,  48,  52,  103,  108,  806,  887,  489. 

Feb,  meaning  of  term,  18,  85. 
Uil.— See  Tail. 

Fbb  Simple,  Estate  in,    6,  86,  60 — 88. 

creation    of,    37,    88,     64,  106,   141,   178,   175, 

198,  231,  234,  481. 
tenure  of,  subinfeudation  forbidden,  88. 

gives     free    enjoyment,      76,      n.  — 
See  Free  Tenure. 
alienation  of,  68—79. 

for  debts,  76,  77,  243—262. 
by  will,  70,  n.,  71. 
descent  of,  80,  82,  83,  202—220,  488,  60 
*•  in  fee  simple,"  193,431. 
joint  tenants  of,  131,  132. 
equitable,  173,  174. 
in  a  rent- charge,  399. 
in  copyholds,  431, 438. 
enlargement  of  long  term  into  fee  simple,  497. 

Females  .nherit  together,  205. 

postponed  to  males,  205,  210,  211. 

Feme. — See  Wife. 

Feoffment,  80,  189—143,  540. 

delivery  of  possession  required  for,  138,  189,  n.,  140. 

entry  required  for,  140. 

words  required  for,  140. 

writing  required  for,  148. 

deed  required  for,  149. 

might  create  an  estate  by  wrong,  142,  143. 

to  uses,  159—162. 

effect  of  the  Statute  of  Uses  on,  143,  165. 

none  of  future  estates,  G31. 

by  infants  of  gavelkind  lands,  149,  199. 

by  idiots  and  lunatics,  274,  n. 

by  corporation,  279,  n. 

Feudal  system,  introduction  of,  12 — 15. 

main  features  of,  13,  n. 
change  of  tenure  in,  26,  51 — 54. 
feudal    system    of  land    holding  upon  the  continent  o£ 

Europe,  12,  n. 
difference  in  England,  13,  nn. 
regarded    grantee  as  taking  only  a  personal  interest, 

63,  316. 
teijflucies  become  hereditary,  18,  36,  68. 
opposed  to  alienation,  337. 
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Fbudum  novum  ut  antiqnam,  209. 

FiBBi  facias,  writ  of,  244,  n.,  478. 

FiNB,  feudal,  16. 

flues  on  leases,  115. 

conrejrance  by,  68,  n.,  87,  n.,  94,  n.,  151. 

search  for,  555. 
formerly  used  to  convey  wife's  lands,  283—235. 

to  release  dower,  296. 
attornment  could  be  compelled  on  conveyance  by,  810. 
payable  to  lord  of  copyholds,  428,  430,  449,  458,  n.,  652. 

FiBB,  relief  against  forfeiture  for  non-insurance,  478,  n. 
power  to  insure  against,  in  mortgages,  515. 

FoaBCLOSUBB,  511,  n.,  517,  n. 

court  may  direct  sale  of  property  instead  of,  512. 

t 

FORBSHORB,  891. 

Forfeiture,  for  treason,  46,  52,  88,  104. 

abolished,  52. 
for  alienation  into  mortmain,  72,  78. 
for  waste,  110,  428. 
for  feoffment  by  wrong,  148,  n. 
for  conveyance  to  alien,  276,  un. 
for  nonpayment  of  rent,  308,  n.,  473. 
for  breach  of  covenants,  473,  n.,  474,  Add 
of  copyholds,  427,  423,  435. 
of  mortgagor's  estate  at  law,  501,  n. 

Form  of  a  conveyance,  568 — 584. 

Frankalmoign,  50,  51,  53. 

Feankmarriagb,  64. 

a  conditional  gift,  86. 

Fraud,  concealed,  limitation  in  cases  of,  534. 

Frauds,  Statute  of.— See  Statute  29  Car.  II.  c.  3 

Frbb  services,  16,  26,  43—50. 
tenure,  16,  35 — 59. 

recovery  of,  at  common  law,  16,  43,  61,  n. 

incidents  of,  36,  37,  43—49,  52. 

classification  of,  43. 

alienation  of,  19,  26,  n.,  87,  38,  n.,  63,  n.,  64,  70. 

descent  of.  18,  19,  26,  64—66.  70. 

limits  to  the  recovery  of,  532—635. 

title  on  sale  of,  543. 
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Fbbbbxnch,  448,  457. 

FftUBOLO,  21,  25,  26,  60,  61,  124,  126.^866  Febi  Tikitei. 
copyhold  estates  are  quasi,  429,  481. 
oustomary  freeholds,  428—480. 
any   estate  of,  is  larger  than  esUte  for  term  of  years,  60, 

490. 
coDreyance  of. — See  Contbt^gb. 

Fbbbholdsr,  85,  42,  61,  n. 

Frbbmbn,  42,  47,  418,  488,  n.,  686. 

FuTUEB  estates,  824,  881,  846—848,  869,  467. 


O. 

Oatblkind,  26,  n.,  55,  56,  n.,  70. 

curtesy  of  gavelkind  lands,  56,  n.,  282. 
dower  of  gavelkind  lands,  56,  n.,  296. 

Gbhbeal  residuary  devisee,  228. 

words,  892,  n.,  569,  576,  579,  585. 

Obstatioit,  period  of,  included  in  time  allowed  by  rule  of  perpetuity, 
875. 

Oirr,  conditional,  86.— See  Coktbtancb. 
<<  to  the  heirs  of"  A.,  827,  n. 

GiTB,  word  used  in  a  feoffment,  140. 

warranty  formerly  implied  by,  540,  568,  564,  n 

Olamoroan,  county  of,  647. 

Olaxtillb,  9. 

GtooM.—  See  Crattbls. 

Orand  serjeantry,  46,  55. 

Orant,  deed  of,  81,  186,  198,  198,  568,  588,  586. 
an  innocent  conveyance,  198. 
proper  operative  word  for  a  deed  of  grant,  198,  801. 
incorporeal  hereditamente  lay  in,  81,  192,  886. 
corporeal  hereditamente  now  lie  in,  192. 
of  easemente,  579,  685. 
of  copyholds,  446. 
impUed  effect  of  the  word,  568,  564. 
W.B.P.  X    X 
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Obom,  incorporeal  herediUments  in,  366,  89^^—412,  579. 
seignory  in,  898. 
common  in,  404. 
adTOwson  in,  405,  407. 
prescription  for  exercise  of  righto  in,  586— M9. 

GuAEDiAN,  45,  n.,  48,  272,  nn.,  278. 


H. 
Habbxdum,  569,  572,  588,  585,  589,  652. 

fiALFBLOOD,  desccut  to,  82,  88,  212,  217. 

Hbib,  took  land  of  inheritance,  18. 
term  descending  to,  20. 
anciently  took  entirely  from  grantor,  68. 
alienation  as  against,  64 — 66. 

power  of  ancestor  over  expectations  of  heirs,  absolote,  6. 
is  appointed  by  the  law,  71. 
bound  by  specialty,  77,  255. 
at  law,  80,  607. 
expectant,  65,  n. 
apparent,  80. 
presumptiTO,  80. 

is  a  word  of  limiUtion,  141,  228,  281,  817,  820 
customary,  27,  422,  488,  594. 
in  gavelkind,  55. 
in  borough-English,  57. 
cannot  disclaim,  81. 
is  special  occupant,  126,  127. 
''heirs"  required   to   give   a  fee  simfHe,  105—107,    1,  178,  175, 

193,  228—284,  431. 
**  heirs  of  the  body  "  required  to  give  a  fee  tail,  1  8, 

228—284. 
devise  to,  286. 
remainder  to,  822,  828. 
gift  "to  the  heirs  of  A.,"  8^,  n. 
bound  by  warranty,  540,  n. 

Hbreditamekts,  21. 

corporeal,  29— 81, 192. 

incorporeal,  29-'81,  801,  886,  408,  406. 

personal,  28,  n. 

Hkriots,  439—441,  444. 

heriot  seryice  and  custom,  441,  u. 

Hides  and  yard  lands,  685,  n. 
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High  Court  of  Justice,  157. 
HoMAGB,  44,  4S,  445,  448. 
Honour,  titles  of,  412. 

HousB,  meaning  of,  82. 
in  boroughs,  42. 
no  common  appendant  to,  688. 

Hull  registry,  196. 

HusBAKD,  right  of,  in  his  wife's  lands,  at  common  law,  280,  286,  448, 

457,  482,  492,  498,  n.,  618. 
in  equity,  287,  290. 482. 
Married    Women's    Property     Acts,    275,    291—298    (Add.), 

449,  457,  488,  n. 
conveyance  of  wife's  lands,  282—285,  287,  448,  458,  482. 
and  wife  one  person,  285,  n.,  298. 
could  not  convey  to  his  wife,  286. 

unless   by    Statute   of    Uses, 
286. 
made  trustee  for  his  wife,  288. 
holding  over,  is  a  trespasser,  288,  n . 
appointment  by,  to  his  wife,  856. 


I. 

Idiots. — See  Lunatic. 

Immovbablb  property,  10,  11,  24. 

Implication,  gifts  in  a  i^W  by,  288,  286. 

Improtbments  of  settled  land,  120 — 128. 
by  leaseholder,  4S5— 487. 

Inclosubb,  889. 

Commissioners,  187,  n. 

Incobporbal  hereditaments,  29—81,  187,  801,  886,  408,  406. 

not  subject  to  tenure,  408. 
writing  necessary  to  transfer,  80,  187. 
title  to,  586—589. 

Incumbrances,   searches    for,    121,    245,    247,    n.,    249—252,    254,    268, 

894,  n.,  487,  526,  n.,  554—557. 
protection  against,  by  long  term,  498. 
money  sufficient  to  provide  for,  may  now  be  paid  into 

Court  on  a  sale,  547. 
covenant  that  estate  is  free  from,  559 — 56  1,  570,  578, 

582,  591. 

X  X  2 
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iKDiimntB,  147. 

Ikdorskmuct  00  deeds,  070,  Mi,  n. 

llTDOCTfON,  405. 

Ikfakt,  capacity  of,  72,  271. 

leasing  and  sale  of  infant's  land,  186,  n. 

guardianship  of. — See  Waedseip. 

management  of  land  during  minority,  272»  n 

tenant  for  life,  278. 

marriage  settlements,  271,  856,  857,  n. 

feoffment  by,  55,  149, 199. 

exercise  of  power  by,  856,  857,  n. 

executory  devisee,  conyeyance  by,  871,  n. 
admission  to  copyholds,  451 . 

Ikbbbitakcb,  law  of. — See  Discint. 

words  of,  68,  84,  105,  106,  140—142,  481. 
suspense  of  vesting  of,  827. 
trust  of  terms  to  attend  the,  498—497. 
owner  of,  subject  to  attendant  term,   had  a  real   estate, 
495. 

iMJUXOnoN,  155, 158, 176,  481,  n. 

Iknocbnt  conveyance,  198. 

IwEOLMmrT  of  deeds  barring  estate  tail,  94,  97, 176. 
of  conveyance  for  charitable  uses,  78,  n 
of  bargain  and  sale,  189,  n.,  199,  n. 
of  memorial  of  annuities,  894,  n . 

of  deeds  in  the  central  office  of  the  Supreme  Court,  78,  a., 
94,  97, 189,  n.,  249.  268,  895. 

ImOLVBircT,  254,  556. 

insolvent  estate  of  deceased  debtor  may  be  administered  in 
bankruptcy,  259. 

Institution,  405,  n. 

Inbubancb,  relief  against  forfeiture  for  non-insurance,  478,  n. 
by  mortgagee,  515. 

Intention,  rule  as  to  observing,  in  wills,  126,  22^—285,  881. 

iNTKRissa  termini,  467 . 

iNTiRBST,  legal  rate  of,  500,  n. 

stipulation  to  raise,  void,  521. 
stipulation  to  diminish,  good,  522. 
recovery  of  arrears  of,  586 . 


INDBX.  677 

IvmTACT,  ao,  ao8,  o.,  202—2SO. 

registration  in  Yorkshire  of  affidavit  of,  S40 
widow's  charge  on,  208. 

Ieeland,  leases  by  tenant  for  life  in,  118,  n.,  114. 

Issue,  effect  of  word,  141,  284. 

in  tail,  bar  of,  86—102,  176. 

derise  to,  of  testator,  229. 

devise  in  case  of  death  without,  282. 

ezecntory  limitations  to  take  effect  on  faUore  of,  876. 

represent  the  ancestor,  82,  207,  610. 


Joint  account  clause,  622. 
Joint  stock  companies,  278. 


J. 


JoiKT  tenancy,  180—187. 

unities  of,  180,  188,  185. 
alienation,  188,  184. 
devise,  182,  188. 
descent,  181, 182. 
partition,  185—187. 
not  subject  to  feudal  incidents,  160. 
no  curtesy  in,  281. 
no  dower  in,  296. 
of  copyholds,  441. 
tenants,  survivor  pays  duty,  182»  n. 
trustees  made,  182. 
release  by,  188. 

JoiXTVRB,  95,  297. 

equitable,  298. 

JuDGMBNT  debts,  77,  248—258,  262. 

lien  of,  now  abolished,  248. 

satisfaction  of,  247,  n. 

what  are  included  in,  248,  n.,  250,  n. 

by  consent,  251,  n. 

in  inferior  courts,  252. 

in  Middlesex  and  Yorkshire,  252. 

in  counties  palatine,  251,  n. 

registry  of,  246—252. 

as  to  equitable  estates,  264—266. 

as  to  powers,  850. 

as  to  copyholds,  487. 

as  to  leaseholds,  478. 

against  a  mortgagee,  528. 

search  for,  268,  555,  556,  n. 

JnniCATURB. — See  Supkkmb  Court  of  Judicaturb  Acts. 


ns  isoBx. 


Mi  tke  object  of  abMlirte 
was  gircB  for  Mrvieea,  10. 

ptuyiiy  ia,  diflcR  frooi  iwopcitj   ia  goods  frooi  phjaed   £f - 

f  emen*  !•.  11, 

18. 


IS— U, 
18. 
for  roeorery  of,  17, 18,  4S,  b.,  €1,  n.,  99,  SOS,    IW    IIS 
SOS,  SIO. 
liobOitjr  of,  for  dobU.— 8oe  Don. 

Lavd  Cooimisaioiien  for  BogUad,  1S7,  a. 
regislrj  offlee,  121,  487. 

Lajtdlobd,  tmstae,  487. 

is  catted  a  laadowacr  tfaoogfa  teoant  for  life,  S. 

Lapsb,  228,  229. 

Law  aod  eqoitj,  distinct  systems,  158. 

DOW  administered  eoncorrentlj,  158. 

Lbasi,  for  a  nnmber  of  years. —  See  Tbkh. 
for  a  year,  187, 190,  425,  585. 
for  life,  107, 148,  805.— See  Lira, 
from  year  to  year,  462—464. 
by  estoppel,  468. 
of  settled  land,  118,  nn.,  114—116,  860—862,  428,  n. 

may  be  supported  ss  an  agreement,  116,  S61,  nn. 

statatory   confirmation   of    prerioos,    S61,    nn.» 
862. 

for  building,  Ac,  118,  n.,  114,  115. 
of  infant's  land,  186,  n.,  278. 


J 
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Lbasi,  bj  tenant  in  tail,  101,  102. 
by  corporation,  278. 
bj  husband  of  wife's  lands,  28S, 
by  tenant  in  dower,  800. 
by  copyholder,  427,  n. 
by  mortgagor  and  mortgagee,  608—610,  616. 
renewable,  48S— 486. 
leases  in  writing  to  be  by  deed,  464,  466. 
no  formal  words  required  in  a,  466. 
agreements  for,  465,  466,  n. 

proof  of  title  on,  648. 
stamps  on,  466,  n.— And  see  Term' 

Lmabm  and  release,  conveyance  by,  151. 

with  entry,  187. 

under  the   SUtute   of    Uses,    190— 
192. 
an  innocent  conveyance,  198. 
form  of,  686,  686. 

LiASraoLDS,  28,  n.,  61,  469,  461—464,  477,  478. 

And  see  Term. 

J^iOACXis.  charge  of,  287,  288. 

limitation  of  suits  for,  686. 

Lboal  doubts,  150. 

esUte,  168, 166,  184,  285,  501,  625. 

memory,  687. 

instruments^  formality  of,  571. 

Lb880R*s  tiUe,  644,  648. 

LiviR  soohemannus,  42,  47,  n.,  417. 

LiBKRUM  tenementum,  16. 

LiCBNCi  to  demise  copyholds,  427,  n. 

effect  of  licence  for  breach  of  covenants  in  a  lease,  474. 

LiBN  of  judgments  abolished,  2^. 
of  vendor,  608,  n.,  621,  527. 

LiFl,  ESTATB  FOR,  106—129. 

tenure  of,  107, 108,  148. 
alienation  of,  112. 

for  debt,  298. 
forfeiture  of,  106, 148. 
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LirB,  EsTATB  FOR,  teDftnt  of,  resiraioed  from  waste.  109—111. 

entitled  to  emblemeott,  184. 
aad  apportiooed  reot*  125. 
and  cuaAodj  of  deeds,  560,  n. 
miiBt  concur  to  bar  entail,  96—96,  485,  458. 
settled  land,  express  power  of  leasing  118,  S60— 
868. 

statutoTf  powers.  118—188. 
to  whom  giveo,  129. 
leasing,  118,  n.,  114—116,  861,  on. 
sale  and  exchange,  116 — 119. 
conTeyance,  118, 119. 
mortgage,  118,  n. 
improrements,  120 — 188. 
can  get  costs  of  proceedings,  118,  n. 
in  undivided  share,  186,  n. 
infant,  278. 
married  woman,  294. 
if  copyhold,  428,  n.,  444. 
determinable,  128.  129. 
joint,  180. 

eqoitable,  178,  n.,  176, 177. 
in  annuities,  894. 
in  a  rent-charge,  898. 
in  copyholds,  428,  481. 

renewable,  428,  481. 

LiGBT,  right  to,  688,  577. 

Limitation   of   eststes,  105—107,   140—142,    178,    192,    198,    228—284, 

818,  481. 
words    of,    107,    n.,    140—142,    228—284,    814,    817,    828, 

481. 
of  a  Tested  remainder  after  a  life  estate,  814. 
remoteness  of,  874—885,  624. 
stetutes  of,  516,  517,  n. ,  582—586. 

Lis  pendens,  267. 

search  for,  268,  n.,  555. 

LiTTLBTOK,  46,  n. 

account  of  copyhold  tenure,  421. 

LiTBRT,  heir  suing  out,  45  n. 

of  seisin,  80,  189,  151,  199 
\  in  deed,  139,  n. 

in  law,  140. 
corporeal  hereditaments  formerly  lay  in,  80,  192. 

liOCKB  EiNo'8  Act,  508,  n. 
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London,  custom  of,  70. 


Lord,  paramount  and  mesne,  7,  n.,  87,  88,  45,  n.,  M. 
alienation  against,  66—69. 
demesne,  85,  n.,  89,  416. 

I^T  mead,  688. 

Lunatic,  102,  n.,  186,  n.,  188,  278,  274,  n.,  451 


M. 
Maine,  Sir  Henry,  on  primogeniture,  648. 
Males  preferred  in  descent,  204,  210,  211 . 

Maneria,  89,  40,  41,  n.,  415,  417. 

Manors,  89,  40—42,  418,  415,  417. 
lord's  demesne,  89,  416. 
courts  of,  42,  45,  n.,  419,  421,  445. 
seignory  passes  with,  $87. 
sereral  feoffments  not  required  to  pass,  140,  n. 
rights  of  lords  of,  to  wastes  by  side  of  commons,  890 
commutation  of  manorial  rights,  420,  442. 
common  appendant,  628. 

Marriage,  lord's  right  of,  45,  48. 
of  ward  in  socage,  48. 
articles,  construction  of,  174. 
settlements. — See  Sbttlbhbntb. 
is  Taluable  consideration,  200,  n. 
revocation  of  will  by,  226. 
rights  arising  on,  280—802. 

Married  woman. — See  Wife. 

Maternal  ancestors,  descent  to,  210,  218. 

Meadows,  684,  688. 

Memoranduii  of  satisfaction  of  mortgage  on  copyholds,  519. 
of  charge  on  lands  in  Yorkshire,  527. 

Memory,  legal,  587. 

Mercbetum,  16,  n.,  418. 

Mbrobr,  811,  840. 

of  tithes  in  the  land,  411. 
of  rent-charge,  401,  411. 
of  a  long  term,  490—498. 
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MiasDAoi,  88. 

MiDDLisBx,  registration  of  oonyejance,  196,  n.,  554,  n.,  571. 
of  will,  289,840,  n. 
of  judgment,  252. 
of  mortgage,  586,  554,  n . 
under  Land  Transfer  Act,  566. 

Minis,  88. 

under  settled  land,  114—116,  864,  865,  n. 
royal,  75,  n. 

sale  under  powers  reserving,  864 
right  of  the  lord  of  copyholds  to,  487. 

MiZBD  actions,  88,  84,  61,  n.,  581,  n.,  588,  n.,  546. 

Modus  decimandi,  585,  n.,  648. 

MoNASTKRiBS,  tithss  in  the  hands  of,  409,  n 

MoxBT  to  be  laid  out  in  land,  174. 

charged  on  land,  limit  to  the  recoyery  of,  586,  n. 

MosTeAGB,  460,  499—580. 
nature  of,  499. 
origin  of  word,  500. 
interest  on,  500,  n.,  581. 
stamps  on,  504,  n. 
construction  of,  in  law,  601,  508. 
principles  of  equity  as  to,  508. 
present  form  of,  508. 
equity  of  redemption,  501—508,  516,  584. 
foreclosure  of,  611,  n. 
repayment  of,  515. 
for  long  term  of  years,  497,  n.,  516 
equitable,  505,  n.,  514,  n.,  580. 
of  copyholds,  518. 
of  leaseholds,  520. 
to  trustees,  528. 
on  joint  account^  588. 

for  payment  of  testator's  debts  and  legacies,  886—888. 
for  future  debts  and  advances,  588,  n. 
now  primarily  payable  out  of  mortgaged  lands,  508,  nn. 
transfer  of,  505,  n.,  588. 
tacking,  525,  n.,  586. 

registration  in  Middlesex  or  Yorkshire,  586. 
consolidation,  588—580. 
proof  of  title  on,  547. 
oovenants  for  title  on,  660,  568. 
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MosTOAQu,  estote  of,  502,  506. 

devolutioo  of  estate  of,  54,  n.,  SI 9,  506,  519. 
mast  see  to  application  for  debts  and  legacies,  288. 
with  notice,  197,  289,  240,  n.,  247,  526. 
bound  by  judgments,  246—251,  266. 

and  lis  pendens,  268,  n. 
charges  of,  508,  n.,  516,  n. 
in  possession,  506.  515. 
ejectment  of  mortgagor  bj,  506,  n. 
foreclosure  by,  511,  n.,  517,  n. 
power  of  sale,  512 — 514. 

power  to  appoint  reoeiTer,  insure  and  cut  timber,  515,  n. 
in  possession.  Statute  of  Limitations  in  farour  of,  516. 
rights  barred  by  Statute  of  Limitations,  517,  n. 
judgment  against,  528. 
may  be  compelled  to  transfer,  528. 
deeds  in  possession  of,  551. 
limited  coTenant  on  couTeyance  as,  562. 

MoETOAOOB,  estate  of,  508,  507. 

derolution  of  estate  of,  507. 

in  possession,  505,  n.,  507 — 510. 

lease  by,  508—510. 

may  sue  in  bis  own  name,  510. 

remedies  of,  515—517. 

must  give  notice  of  intention  to  repay  mortgage  money, 

515,  n. 
limitation  of  his  right  tp  redeem,  516.  ' 

inspection  of  deeds  in  possession  of  mortgagee,  551. 
coTenants  for  title  by,  559—568. 

MoRTMAiK,  50,  n.,  72,  78,  n.,  159,  277. 

exemptions  from  Mortmain  Act,  78,  n.,  74.  n. 

MoRTUUM  Vadium,  500. 

MoTHBB,  descent  to,  211. 

guardianship  of,  272. 

MOTBABLIS,  10, 11,  24. 

MuviciPAL  corporations,  278. 


Nam B  and  arms,  directions  to  assume,  848. 
Natural  life,  108. 
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NATUSALISAnON,  876,  D. 

Act  of  1870.. 877. 

NoEMAN  Conquest,  fonn  of  wemlth  after,  910. 

holding  of  land  after,  18^14,  86. 

NoncB  of  a  trust,  163, 170. 

of  a  ooTeoaDt,  176,  408. 

of  unregistered  assurance,  197,  586. 

wUI,  289—841. 
of  an  incumbrance,  847—849,  861,  685. 

from  searching  the  register,  586»  n« 
of  breach  of  coTenant,  478. 
by  tenant  for  life,  114—116. 
to  quit,  468,  468. 
for  repayment  of  mortgage  debt,  518,  >15,  o. 

NoTBL  disseisin,  writ  of,  48,  n.,  646 

NUISANCB,  76. 


0. 

OccuPA2fT,  general  and  special,  127,  486 
Cf  a  rent-charge,  898. 

Orricss,  not  chargeable,  79,  n.,  418. 

Official  searches  of  registers,  Ac,  868,  554,  n.,  555,  nn.,  557,  n. 

Opbbatitb  words,  569,  578,  585,  588,  n. 


Order  for  sale  bj  Chancery  Dirision,  858,  518,  516. 
for  administration  in  bankruptcy,  259. 
for  foreclosure,  512,  n. 

Outlawry,  108. 

Ownership,  nature  and  incidents  of,  8,  8. 
is  ezcluBire  though  limited,  8. 
of  land,  not  absolute,  6. 
includes  the  right  of  alienation,  78. 

OzQANGS,  685,  n. 


P. 

Palatine  counties,  jurisdiction  to  appoint  trustees,  184,  n. 
inrolment  of  deeds  in,  199,  n. 
judgments  in,  251,  n. 
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Paraxodkt,  The  SoToreign  is  Lord,  7, 18,  q.,  86,  68,  a.,  5i. 

Paroels,  892,  569,  578. 
Parol,  leases  bj,  461,  464. 
Particular  estate,  808,  812,  888 

Partus  to  a  deed,  147. 

to  a  coDTejance  oo  sale,  678. 

Partition,  185—187,  206. 

of  settled  land,  864,  865,  n. 
of  copjbolds,  442. 
implied  effect  of  word,  568. 

Partition  Act— See  81  A  82  Yict.  &  40.  amended  bv  89  A  40  Vict- 
c.  17. 

Pastoral  holdings,  468. 

Pasture,  common  of,  888,  646. 

Paternal  ancestors,  descent  to,  210,  218. 

Patron  of  a  living,  405. 

Pensions  and  salaries  not  chargeable,  79,  n. 

Per  mie  et  per  tout,  184. 

Perpetuity,  96,  874—876,  879,  624—627. 

Persons,  in  law  natural  and  artificial,  270. 

Peesonal    propertj,    28,    81,    219,    460.  —  See    Ceattbls  —  Tbrm^ 

MORTOAGE. 

actions,  28,  n.,  24,  106,  n. 
things,  22,  24,  n.,  105,  n. 
hereditament,  28,  n. 

Pbrsonaltt,  24. 

Petitions  in  Chancery,  154, 180,  n.,  566. 

PETTTSBRJEANTT,  49,  56. 

Pin  monej,  95. 
Piscary,  common  of,  888 
Plouohlands,  686. 
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PosTD,  dcKri|rtMni  of,  8S. 

PoKTioys,  terms  of  jremrs  for  leeariiiK,  490. 

Ponnsio  frmtrU,  old  doctrine  of,  594. 

PO08B81OX,  adTuUge  of,  142.  581. 

under  conreyance,  80,  188,  189,  n.,  151. 15S,  908. 

under  lease,  186, 190,  467. 

nnder  grant  of  copjrhold,  426. 

aetioo   to   recover,    17,    18,    48,  n.,   61,   n.,   89,  806, 

425,  506,  510,  517,  531,  n..  582,  545. 
mortgagee's  right  to  recover  possesaioo,  506,  n. 
mortgagee  in,  506,  515. 
mortgagor  in,  505,  n.,  507 — 510. 
of  title  deeds,  550—552. 

PosflinLiTT  of  issae  extinct,  tenant  in  tail  after,  99,  102^ 
of  an  estate,  886. 
common  and  double,  384. 
assignable  in  eqnitjr,  887. 

PosTHUMorg  children,  832. 

PowKR,  nature  of.  112,  201,  856,  358. 
special,  860—365, 884,  488. 
statutory,  113,  119,  866,  372,  373,  509,  513,  515. 
in  settlements,  of  leasing  sale  and  exchange,  112,  118,  n.,  860 

—865,488. 
(sUtatory),  113—123,  362, 
864,  428,  n.,  444. 
in  mortgages,  of  leasing,  508 — 510,  515. 
of  sale,  512—514,  519,  520. 

to  appoint  receiver,  in  sure  and  cut  timber,  515,  n. 
general,    of     appointment,    201,    226,    n.,    285,    n.,    850—360, 

365—367. 
liable  to  debts  of  appointor,  350,  851,  n. 
compliance  with  formalities  of,  352 — 355 . 
attestation  of  deed  executing,  853. 
equitable  relief  on  defective  execution  of,  354,  361 . 
exercise  of,  by  general  devise,  356,  357,  n. 
by  will,  226,  n.,  855,  857. 
in  favour  of  a  wife  or  husband,  856, 
by  married  woman,  356,  366. 
by  infant,  856,  857.  n. 
extinguishment  of,  858,  366. 
Buspeosion  of,  858. 
succession  duty  on,  365. 
release  and  disclaimer  of,  866. 
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PSiBCiPBi  tensDt  to  the,  92. 

PRBMisn,  meaning  of,  88. 

Prescription,  891,  586—589,  680,  689,  649. 

Prbsbntation,  405,  n.,  585. 
next,  408. 

Prbsintmsnt  of  surrender  of  copyholds,  448. 
of  will  of  copyholds,  450. 

Primoobvitubb,  95,  96,  205. 

Sir  Henry  Maine  on,  648. 

Prititt  between  lessor  and  assignee  of  term,  472. 

none  between  lessor  and  under-lessee,  481,  n. 

Probatb  of  will,  225. 
Proolaxations  of  fine,  94,  n. 

Production  of  documents,  542,  552,  n . 

acknowledgment  of  right  to,  552,  n.,  554. 

PRorEssBD  persons,  108. 

Professional  remuneration,  578 — 575. 

Profit  k  prendre,  588. 

Property,  classification  of,  as  corporeal  or  incorporeal,  4,  n.,  6. 

as  regards  rights,  4,  n.,  5. 

as  moveable  and  immoveable,  21. 
different  meanings  of  the  word,  8. 
in  lands  and  goods  distinguished,  6. 

Protector  of  settlement,  97,  98,  485,  452. 

Pdr  autre  Tie,  estate,  126 — 129. 

liable  to  debts,  264. 
in  a  rent-charge,  899. 
in  copyholds,  486. 

Purchase,  meaning,  65,  203. 

when  heir  takes  by,  65. 
deed,  specimen  of  a,  558,  568. 
deed,  stamps  on,  571,  n. 
money,  application  of,  518,  558,  n. 
payment  to  solicitor,  557,  n. 


688  INDEX 

PvftOHASBE,  deiceDt  irmeed  from  last,  208,  n.,  204, 907, 218,  698—698. 
▼olantftiy  ooDveyancei  TOtd  as  to,  74. 
takes  an  equitable  estate,  162, 174. 
with  notice  of  unregistered  aasuranoe,  197,  Add. 

will,  289—241. 

annuity,  895. 
judgments  binding  on,  245—262,  265. 
lis  pendens  binding  on,  267. 
without  notice,  protection  of,   170,  176,  197,    289,  240,  n., 

247,  266,  487,  479,  n.,  584. 
protected  bj  trust  of  long  term,  498—497. 
must  see  to  application  for  debts  and  legacies,  238. 
from  crown  debtor,  260,  n.,  261. 
from  mortgagee,  514. 
relief  against  mistaken  payment  by,  868. 
what  expenses  to  be  borne  by,  542. 
rights  of,  on  an  open  contract^  641—568. 


Q. 

Quasi  entail,  128. 

Quia  Emptores,  Statute  of  (see  statute  18  Edw.  I.  c.  1). 

QuiBT  enjoyment,  covenant  for,  559,  561,  568 — 565,  569,  578,  582^  591. 

Quit  rent,  52,  n. 


Rack-bbnt,  101,  n.,  124. 

Railway  shares,  personal  property,  28,  29,  n. 

Rial  actions,  28,  n.,  24,  61,  n.,  894,  581,  n.,  528,  n.,  545. 
things,  22,  24. 
property,  8,  27,  425. 

act  to  amend  the  law  of  (see  statute  8  A  9  Tict.  c.  106)u 
hereditaments,  25. 

Kbaltt,  24,  25. 

RscBiPT  of  trustees  now  discharges,  558,  nn. 

for  purchase-money,  form  of,  569,  584,  587. 

RSCBITBB,  265. 

power  to  appoint  in  a  mortgage,  515,  n. 
of  tithe  rent-charge,  411. 

Rbcitals  in  deeds,  568,  572,  687. 
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RlOOOKIf  AMCM,  948,  D. 

Record,  debts  of,  200,  d. 

Kkoontitancb,  605,  d.,  616. 

Bbcoyebt,  89—98,  97,  99,  100, 151. 
castomary,  435. 
search  for,  555. 

Bbctoriis,  advowsons  of,  406—408. 

Rbodbkdum,  586. 

Rbdbmption,  equity  of,  501—^08,  507,  516,  519,  524. 
action  for,  501,  n.,  516,  n. 

Bb-bntet,  condition  of,  807—^9,  470,  n.,  472 — 476. 

Bboistbr  of  jadgments,  246,  247,  n.,  487,  555,  n. 
of  writs  of  execution,  248 — 252,  555. 
of  crown  debts,  261 — n.,  555,  n. 
of  Ma  pendens,  268,  555 . 
▼aeation  of,  250,  n.,  268,  n. 
in  palatine  counties,  251,  n. 

Middlesex  and  Yorkshire. — See  Middlbsbx,  Torksbirb. 
Bedford  Level,  193. 
of  assignments  for  creditors,  254,  555. 
of  annuities,  894,  n.,  555,  n. 
of  rent-charges,  121, 487,  555. 

RioiSTRATioir  of  title,  565. 

Kborant  after  forfeiture,  485. 

Rblbasb,  proper  assurance  between  joint  tenants,  183. 

oonreyance  by,  183,  151,  187,  191,  192,  200,  811. 
of  powers,  form  of,  119,  886,  586. 

from  rent-charge  of  part  of  hereditaments  not  an  extinguish- 
ment, 401. 

Rblibf,  45,  48,  52,  489. 

Rbmaihdbr,  definition  of,  87,  804. 

bar  of,  after  an  esUte  Uil,  87,  91,  97,  98,  100. 
after  esUte  for  life,  148,  814. 
pur  autre  Tie,  127. 
tail,  821. 
tenure  of,  812,  815. 
definition  of  vested,  815. 
W.R.P.  Y    Y 


690  INDEX. 

Rbmaindkb«  limitotion  of  estates  in,  818—328. 

coDtiDgent.— See  Contixobxt  Rbmaimdbr 

of  copyholds,  454. 

limit  to  the  recovery  of,  588. 

Remotbnbss  of  limiUCioD,  874—365,  694. 

rule  against  perpetuities,  874—876,  624. 
restriction  on  accumulation,  877. 

on  gift  over  on  failure  of  issue,  876. 
in  the  case  of  contingent  remainders,  878—884,  624. 
in  the  case  of  special  powers,  884. 

Rbmunbratiok,  professional,  578—575. 

Rbnbwablb  life  estates,  428,  481. 
leases,  488—485. 

Rbnt,  serrice,  49,  52,  306,  887,  400,  404,  n.,  470,  d. 
rack,  101,  n.,  124. 
quit,  52,  n. 
on  grant  in  fee,  49,  52. 

in  tail,  108. 

for  life,  107,  807. 

for  years,  806—812,  470—476 
Qjn  mining  lease,  115. 
apportionment  of,  125,  401,  476. 
remedies  for  recorerr  of,  806—809.  470,  n.,  47S 
attached  to  the  reversion,  810—812,  476. 
seek,  898,  897. 
of  copyhofd,  489,  n.,  444. 
limitations  of  actions  and  suits  for,  585,  n.,  586 

Rbkt  charge,  394—404,  535. 

creation  under  the  Statute  of  Uses,  895. 

estates  in,  898,  899,  408. 

apportionment  of,  401. 

cesser  and  escheat  of,  401,  404. 

remedies  for  recovery  of,  894,  896,  897,  n.,  401. 

iinder  Settled  Land  Acts,  120,  n. 

under  Agricultural  Holdings  Acts,  487. 

search  for,  556. 

tithe,  411. 

Rbprbsbntation,  82,  207,  610. 

Reputation,  evidence  of,  628. 

Rbsidcart  devise,  228,  857. 

B^iGNATiON,  agreement  for,  405. 
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RnuLTiNO  use,  166. 


RxvBRSiON,  808 — 812. 

definition  of,  808. 

on  a  conditional  estate,  86. 

on  an  estate  tail,  bar  of,  87,  n.,  91,  97,  98,  100. 

on  a  lease  for  life,  29,  805—812. 

on  estate  par  autre  rie,  127. 

on  a  lease  for  years,  29,  187,  804—812,  472,  476. 

on  a  sublease,  811,  480.  • 

on  renewable  leaseholds,  in  settlement,  484. 

on  mortgaged  leaseholds,  520. 

lessor's  covenants  binding,  471. 

couTeyance  of,  187,  804,  805,  810. 

ceverance  of,  476. 

limit  to  recovery  of,  588,  589. 

title  to,  544,  551. 

Rbtocation,  of  wills,  226. 

Right,  writ  of,  69. 

RiTER,  soil  of,  890. 

Road,  soil  of,  890. 

Roman  equity,  indirect  influence  of,  156,  n.,  157,  n. 

RuLBS,  technical,  in  construing  a  will,  106,  229 — 285. 


S. 

Salb,  power  of,  in  mortgages,  512 — 514,  519,  520. 

of  settled  lands,  112,  118,  n.,  116—119,  862—864. 
of  infant's  land,  186,  n.,  278. 
of  goods  distrained,  807,  n. 
of  leaseholds,  471 . 
of  underlease, 
by  tenant  in  tail,  101,  102. 
by  tenant  by  curtesy,  288. 
by  judgment  creditor,  258. 
by  the  Court  instead  of  partition,  187. 

foreclosure,  512. 
redemption,  516. 
for  payment  of  testator's  debts,  286—288. 
rights  of  vendors  and  purchasers,  174,  541—568. 
contract  for,  177,  548,  n. 

SATiSFAcnoN  of  judgments,  247,  n. 

TT2 
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SATismo  torma,  489,  498—497. 
Scholastic  logic,  884. 
Schools,  sites  for,  74,  n. 
Scintilla  Juris,  849. 

8cnTAGB,44,  D. 

Sbalsd  writing^,  81,  n.,  144,  n.,  146,  570. 

Sba-shorh,  891. 

Sbarchss  for  incumbrsDces,   Ac,    121,    245,    247,    n.,    249—252,   254, 

266,  894,  n.,  487,  526,  n.,  554—557. 
official,  268,  554,  n.,  555,  do.,  557,  n. 

SnOKORT,  886. 

in  gross.  898. 

SnsiN,   80,  85,  189,  151,  805,  619. 

transfer  of,  required  to  be  notorions,  880. 
under  the  Statute  of  Uses,  165,  n.,  188,  846— M8. 
seisins  facit  stipitem,  208,  606. 
not  in  lessee,  186,  804. 
bj  marriage,  281,  n. 

actual  seisin  required  for  curtesy,  282,  617 — 620. 
legal  seisin  required  for  dower,  296,  299,  618. 
of  copyhold  lands  is  in  the  lord,  426,  428. 

Srizdrb  gtuftugue  of  copyholds,  451. 

Sbparatr  estate  in  equity,  wife's,  287—290,  452,  458,  482. 

property  under  Married  Women's   Property  Acts,  290 — 298 

449,457,488,  n. 

SRQiTBSTitATiON  of  profits  of  benefice,  79,  n . 

for  contempt  of  Court  155,  n. 

Sbrjbantrt,  grand,  tenure  of,  46,  55. 
petty,  tenure  of,  49,  55. 

Sbrvi,  89,  418,  n. 

Sbrticb,  lord  seized  in,  87,  n. 

Sbrticbs,  feudal,  10,  18,  14,  16,  n.,  40,  48—50,  47,  n.,  416. 
a  charge  on  the  land,  66. 
indivisible,  67. 
heriot,  441,  n. 
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Bbbtibnt  tenement,  587. 

Sbttlbd  land,  leases,  sale,  exchange  and  improvement  of,  112 — 128, 
860--864,  428,  n..  444,  488. 

Settled  Land  Acts.'See  stats.  45  A  46  Vict.  c.  88;  47  A  48  Vict. 
c.  18;  50  A  51  Vict  c.  80;  52  A  58  Vict  c.  86;  and  58  A 
54  Vict  c.  99. 

Sbttlbmikt,  marriage,  64,  95, 159,  288,  847,  490,  561. 
by  infants  on  marriage,  271,  856,  857»  n. 
under  the  RUtute  of  Uses,  171,  847. 
▼oluntarj  and  for  valne,  75. 
fraudulent,  79,  262,  n. 
of  renewable  leaseholds,  484. 
of  oopybolds,  452,  nn. 
powers  given  by,  112,  118,  860—865,  884. 
protector  of,  97. 
execution  of,  in  equity,  174. 

conveyance  of  legal  estate  in,  by  tenant  for  life,  177»  87& 
equity  to  a,  287,  n.,  482. 
duty  on  succession  under,  884,  885. 
covenant  for  title  in,  561. 

Sbvbraltt,  185,  206. 

Sbvbbancb  of  joint  tenancy,  184. 
of  reversion,  476. 

Sharbs  and  stocks,  28,  29,  n. 

Shellbt's  case,  rule  in,  822,  816—828. 

Shbbiff,  17,  28,  n. 

SioxiNO  of  deeds,  145,  149,  858,  570. 
of  wills,  222,  228. 

SiMOXT,  408. 

Socage,  tenure,  26,  n.,  42,  47—49. 
derivation  of  word,  47. 

viUanum  taeagium,  57,  n.,  58,  419.  « 

guardianship  in,  48,  272,  278. 
incidents  of,  48,  49. 
became  the  usual  free  tenure,  51,  52. 
devise  of,  71,  221. 

SOCHBMAN'NCS,  LiBBB,  47,  U.,  417. 

Soil  of  riVer,  390. 
of  road,  890. 
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SoLiciTORi  remuoeratioD,  674,  &.,  675,  on. 

payment  of  purchase-money  to,  567,  n 

Sons,  descent  to,  204. 

Special  powers,  860-^65,  884. 

Spbcialtt,  heir  bound  by,  255 — 259. 

Spbcifig  performance,  rights  of  purchaser,  54S. 

Stamps  on  agreements,  178,  n. 

on  declarations  of  trust,  178, 
on  appointment  of  new  trustees,  181,  n. 
on  vesting  trust  property,  183,  nn. 
on  purchase  deeds,  571,  n. 

on  conveyances  in  consideration  of  annuities,  400,  n. 
on  presentation  to  ecclesiastical  benefice,  405,  n. 
on  surrender  of  copyholds,  447,  n. 
on  covenant  to  surrender  copyholds,  560,  n. 
on  leases,  466,  n. 
on  agreements  for  leases,  466,  n. 
on  assignment  of  leases,  477,  n. 

on  mortgages,  transfer  of  mortgage,  and  securities  for  the  pay- 
ment of  money,  504,  n. 
on  acknowledgment  for  production  of  title  deeds,  552,  n 

Stat(7tbs,  merchant  and  staple,  248,  n. 

Stbwabd  of  manor,  446. 

Stock  of  descent,  203,  204,  207,  218,  598—598. 

Stocks  and  Shabbs,  28,  29,  n 

Stops,  none  in  deeds,  573. 

S(7Binpbudation,  87,  88. 

Sdccbssion  duty,  132,  n.,  220,  241,  n.,  242,  n.,  865,  884. 

SuFFBBANCB,  tefiaut  by,  462. 

Suit  of  Court,  45,  48,  52,  439. 

Summons,  proceedings  by,  180,  n.,  259,  n.,  511,  n.,  516,  n. 

SuPRBMB  Court  of  Judicature    Acts. — See  Stats.  86  A  87  Vict.  c.  B6 
88  &  89  Vict.  c.  77,  44  A  45  Vict.  c.  68,  and  47  &  4S  Vict.  c.  61. 
157. 
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SuRBKiTDBB  of  life  Interest,  161,  201,  841. 

of  copyholds,  428,  485,  447—454,  560,  n.,  651. 

on  mortgage,  518. 

of  married  woman,  448,  458. 
nature  of  surrenderee's  right,  448—450. 
of  a  term  of  years,  811,  490  491. 
in  law,  488. 

SuRTivoRS  of  joint  tenants  entitled  to  the  whole,  182,  n. 

of  copyhold  joint  tenants  do  not  require  fresh  admittance, 
441. 


T. 
Tablb  of  descent,  explanation  of,  214. 

Tackino,  525,  n.,  526. 

Tail,  Estate,  84—104: 

deriration  of  word,  88. 
creation  of,  86,  141,  178, 198,  228—284,  481. 
general  and  special,  84,  99. 
male  and  female,  84. 
tenure  of,  103,  104. — See  Fbbe  Tekurb. 
was  a  conditional  gift,  86,  87. 
alienation  of  and  bamng  the  entail,  86— 102,  485,  452. 

where  concurrence  of  tenant  for  life  neces- 
sary, 98,  99,  485,  452. 
where  it  cannot  be  barred,  99 — 101. 
for  debt,  262. 
descent  of,  84,  104,  208—808,  600. 
tenant  of,  85,  108. 

powers   of   leasing,    sale   and   exchange,   101. 

102. 
lunatic,  102,  n. 
feoffment  by,  148. 
after  possibility  of  issue  extinct,  99,  102 
ex  provinot^  virif  100. 
granted  for  public  services,  99,  102. 
quoH  entail,  128. 
joint  tenants  in,  180. 
tenants  in  common  in,  181. 
Tail,  equitable  estate,  178, 174, 176. 

"in  tail,"  "in  tail  male."  "in  tail  female,"  198. 

inrolment  of  disentailing  deeds,  97,  452. 

no  lapse  of  an  estate,  229. 

constructive  estate  in  a  will,  280 — 284. 

in  copyholds,  482 — 13  G,  48S. 

equitable  copyholds,  452,  n.,  458. 


] 


>-&o.— See  Term. 
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Taltarum'8  case,  89. 

Tbnaxt  for  a  term  of  jetm. 
for  life, 
in  fee  tail, 
copyhold, 
in  TiUenage, 
hj  curtesy, 
at  rack  rent,  124. 
pur  atUr€  vm,  126,  129. 
in  oapiUf  86,  38,  n.,  45,  n. 
joint,  180—187,441. 
in  common,  185—187,  441. 
in  severalty,  185. 
by  elegit,  252. 
in  dower,  leases  by,  800. 
atwill,  426— 461.. 
by  sufferance,  462. 
from  year  to  year,  462—464. 
of  agricultural  holding,  465,  n. 

TSNBMEXTS,   15,  21,  82. 

Tbnuke  defined,  12. 

introduction  of  principle  of,  feudal,  12 — 15. 

classification  of,  43. 

in  particular  places,  55—58. 

of  an  estate  in  fee,  tail.— See  Fee,  Tail. 

fee,  16,  85—59. 

in  yillenage,  16,  n.,  17,  n.,  19,  89,  418—422. 

in  burgage,  42,  49,  57,  70. 

socage. — See  Socage. 

by  knight's  service.    See  Knight's  Service. 

by  serjeanty,  46,  49,  54. 

of  frankalmoign,  50,  51,  58. 

of  ancient  demesne,  67,  n.,  58. 

none  of  purely  incorporeal  hereditaments,  408. 

copyhold. — See  Copyhold. 

customary  freehold,  428. 

Term  of  Years,  Estate  for  a,  469—498. 
ature  and  kinds,  461. 
creation  of,  465—468. 

where  to  be  in  writing,  148,  464. 
by  deed,  149,  464. 
perfected  by  entry,  187, 190,  467. 
under  powers  in  a  settlement,  861,  nn.,  862. 
by  estoppel,  468. 
is  personalty  and  devolves  among  chattels,  19,  20,  28,  n.,  477. 
is  less  than  freehold,  60,  490. 
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Tbbm  of  Years,  Estate  fob  a 

tenure  of,  60,  186,  805—812,  460. 
forfeiture  of,  on  feoffment,  148,  n. 

on  non-payment  of  rent,  808,  478. 
on  breach  of  other  covenants,  478,  n.,  474  (Add.) 
alienation  of,  195,  469—471,  477,  n.,  480. 
for  debt,  478. 
by  will,  477. 
mortgage  of,  520. 
rent,  806—812,  470—476. 
covenants,  470—476,  564. 
proviso  for  re-entry,  807—809,  472—476. 
tenant  of,  position  in  early  law,  17,  60,  186. 
can  recover  possession,  18. 
baa  not  seisin,  186,  804. 
attornment  by,  810. 

determinable  on  life,  129. 
renewable,  488—485. 

agricultural,  485—487. 

title  on  sale  of,  544,  548. 

husband's  rights  to  his  wife's,  482,  492,  498,  n. 

wife's  separate  estate  in,  482,  488,  n. 

equity  to  a  settlement,  482. 

long  terms  for  securing  money,  488—498. 

attendant  on  the  inheritance,  498—497. 

by  way  of  mortgage,  497,  n.,  518. 

enlargement  of  long  term  into  fee  simple,  497. 

TssTATiii,  569.  671 . 

Thelldsson,  Mr.,  will  of,  877. 

Things  real  and  personal,  22,  24,  n. 

corporeal  and  incorporeal,  10. 

TrLLAGE,  636,  645. 

Timber,  103,  109—111. 

on  copyhold  lands,  427,  n. 
on  mortgaged  lands,  515. 

Time,  unity  of,  in  joint  tenancy,  130,  138. 

within  which  an  executory  interest  must  arise,  87^—877,  624. 

accumulation  is  allowed,  877. 
contingent     remainder     is     allowed,     878—888, 
624. 

limited  by  statutes  of  limitations,  516,  517,  n.,  582—536. 
Tithes,  409—411,  635,  n..  544.  686,  048. 
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Title,  531—567. 

founded  on  possession,  581,  n. 

under  Statutes  of  Limitation,  582 — 536. 

by  prescription,  536 — 589. 

under  ancient  feoffment,  589 — 541. 

on  modem  sale,  proof  of,  541—548. 

length  of,  548—546. 

root  of,  544. 

incumbrances  on,  546. 
on  mortgages,  547. 

on  contract  to  grant  or  assign  a  term,  54S. 
searches,  554 — ^557. 

covenants  for,  559—665,  669,  577—579,  681-^88,  590—592 
act  for  obtaining  a  declaration  of,  565. 
act  to  facilitate  proof  of,  565. 
Land  Titles  and  Transfer  Act  (see  stat.  88  A  89  Vict.  c.  S7\ 

TiTLB  deeds,  destruction,  Ac,  of,  147,  n. 
mortgage  by  deposit  of,  520. 
importance  of  possession  of,  549. 
who  entitled  to  custody  of,  550 — 552. 
right  to  production  and  copies  of,  552,  n. 
statutory  acknowledgment,  552,  n.,  554. 
undertaking,  553. 
pass  with  the  land,  578,  n . 
old  clause  of  grant  of,  589. 

Titles  of  honour  are  real  property,  412. 
Traders,  debts  of  deceased,  257. 

Transfer  of  land  required  to  be  notorious,  189. — See  Coxvetavcb. 
of  mortgages,  505,  n.,  528. 
of  property.  Act  to  simplify  (see  stat.  7  4  8  Vict.  c.  76) 

Treason,  forfeiture  for,  46,  52,  88,  104,  179. 
abolition  of  forfeiture,  52. 

Tribal  CoMMrxiTY,  414. 

Tbustbbs,  equitable  jurisdiction  over,  169, 170. 
vendors  are,  175. 

under  Settled  Land  Acts,  114,  116—118,  128,  278. 
to  preserve  contingent  remainders,  842. 
of  settlement,  862—864. 
married  women,  294,  449. 
in  bankruptcy,  264,  269,  402,  403,  n.,  488,  479. 
landlords,  487. 
made  joint  tenants,  132. 
descent  of  estate  of  trustee,  138, 179,  n.,  219,  n.,  458. 
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Tbusteu,  failure  of  beirs  of,  54,  n.,  179. 
bankruptcj  of,  266. 

▼eating  of  trust  estate  in  new  trustees,  182 — 184. 
appointment  of  new,  ISO,  n.,  181,  n. 
retirement  of,  182. 
where  they  may  sell  or  mortgage  to  pay  testator's  aebts  or 

legacies,  287,  n. 
estates  of,  under  wills,  285 
of  copyholds,  tenants  to  the  lord,  452. 
mortgages  to,  522. 
payments  to,  557,  n.,  558,  nn. 
covenants  by,  on  a  sale,  560,  562. 

Trusts,  167—185. 

old  forms  of,  159 . 
modern,  167—169,  171. 
special,  168, 170. 
implied  and  resulting,  172,  178. 
constructive,  173, 178. 
creation  and  transfer  of,  178,  n.,  177. 
notice  of  a  trust,  162,  170. 
declarations  of,  stamp  on,  178,  n. 
in' a  will,  2-34. 
for  alien,  277,  n. 
of  copyholds,  452 . 

in  respect  of  long  terms,  488—497,  618. 
of  reversion  of  mortgaged  leaseholds,  520. 
for  separate  use.— See  Qbpabatb  Estate,  Wife's. 
limitation  in  cases  of  express,  584,  586. 
See  also  Equitable  Estate. 

TuRBABT,  common  of,  833. 


U. 
Unborn  persons,  gifts  to,  874,  879-882,  624. 

Undbileasb,  808,  n.,  811,  4G9,  480 — 4S2. 
mortgage  by,  520. 
salti  and  contract  to  grant,  54S. 

UxDERTAKiNO  foT  ssfc  custody,  553. 

Unities  of  a  joint  tenancy,  130,  135,  441. 

User,  immemorial,  537. 

abandonment  bv  non-,  539. 
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Usn,  origin  of,  159 — 163,  d. 

enforced  in  Chancer/,  161,  168,  846 

raised  by  bargain  and-  sale,  162. 

alienation  of,  163. 

effect  of  the  Statute  of  Uses,  165^168. 

resalting,  166. 

special,  168. 

''  to  the  use  of,"  166,  194. 

no  use  upon  a  use,  167. 

conveyance  to,  194 — 196. 

doctrine  of,  applicable  to  wills,  168,  221,  284. 

springing  and  shifting,  846 — 850,  456. 

examples  of,  847,  848,  850 
power  to  appoint  a  use,  850. 
to  bar  dower,  859,  589,  n . 
in  a  rentcharge,  895. 

Uses,  Statute  of,  164.— And  see  27  Hen.  VIII.  c.  10. 

does  not  apply  to  copyholds,  451. 

UsDBT  laws,  repeal  of  the,  500,  n. 


V. 

Vbkdor,  lien  of,  for  unpaid  parcbase-money,  508,  n.,  521,  527. 
covenants  for  title  by  a,  559 — 568. 
and  Purchaser  Act,  1874  (see  Stat.  87  A  88  Vict.  c.  78). 
rights  of  vendors  and  purchasers  on  sales,  174,  541 — 568. 

Vested  remainder,  815—828. 

See  also  Rbmaindbb. 

Vbstin-o  Orders,  188,  n.,  184,  408,  480,  547. 

declaration    vesting    land    in   future     trustees,    182^ 
188,  n.,  873. 

ViCAa.\0B8,  advowsons  of,  407. 

ViLLvG,  89.  414. 

Village  Communities,  414. 

ViLLANUM  SOCAGIUM,  57,  n.,  419. 

ViLLBNAGB,  tenants  in,  or  villani,  89,  40,  414—420,  488,  n. 

regardant  and  in  gross,  422,  n. 
tenure  in,  16,  n.,  89,  40,  418—422. 

at  will  only,  unless  supported  by  covenant,  17,  n. 
devolution  by  custom,  19. 
subsequent  growth  of,  419 
absolute  (purum),  418 
privileged,  CIS. 
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VlLLBNAQIUM,  16,   418,  D. 

ViRQATA,  416,  n.,  635,  n. 

VOLUNTABT  coDvejaDoe,  74. 
agreements,  145. 

VoncHiMo  to  warranty,  90,  92. 


W. 
Waiver  of  breach  of  covenant  in  a  lease,  475,  476. 

Wales,  common  appendant  in,  644. 

Wardship,  45,  n.,  48,  51,  n.,  272,  nn.,  278. 

Warrantt,  90,  540. 

formerly  implied  by  word  givs,  540,  564,  n. 
now  effectual,  541. 

Wastb,  by  tenant  in  tail,  108. 

by  tenant  for  life,  109—111,  176. 

by  lessee,  462,  469,  n. 

by  mortgagor  in  possession,  507. 

by  copyholder,  428. 

equitable.  111. 

land  of  manor,  40,  889,  628. 

strips  of,  by  the  roadside,  890. 

Watrr,  description  of,  88. 

limitation  of  right  to,  588. 

rights,  passing  on  a  conveyance,  576,  579. 

Wat,  rights  of,  891,  588,  576,  579. 

Widowhood,  estate  during,  128,  129. 

WiFR,  capacity  of,  274,  288,  298. 

lands    of,  husband's   rights  at  common  law,  280—285,  457,  482, 

492,498,  n.,  618. 
equitable  estate,  287,  482. 
equity  to  a  settlement,  287,  n.,  482. 
separate  estate  in  equity,  287—290,  452,  458,  482. 
^  separate  property  under  Married  Women's  Property  Acts,  290 

—298,  449,  457,  488. 
rights  in  her  husband's  lands,  208,  294—800,  457. 
conveyance  of  her  freehold,  288—285,  289,  292. 
restrained  from  alienation,  79,  288—291,  298. 
liability  for  debts,  ^82,  289. 
contract  of,  275,  291. 
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Wife,  will  of,  288,  290,  298. 

desceDt  of  property  of,  288,  292. 

beiDg  trustee.  294,  449. 

powers  of,  under  Settled  Land  Act,  1882.. 294. 

of  intestate  has  a  charge,  208. 

appointmeut  in  favour  of,  856. 

powers  given  to,  856. 

release  of,  866,  n. 
surrender  of  copj^bolds  to  use  of,  448. 
copyholds  of,  448,  451,  453,  457. 
term  of  years  belonging  to,  4b2,  492,  498,  n. 

Will,  witnesses  and  signature,  222—226,  855,  450. 
revocation,  226. 
jurisdiction  over  probate,  225. 
registration  in  Middlesex  and  Yorkshire,  289,  240,  n. 
of  chattels,  19—21,  225. 
of  real  estate,  26,  n.,  64,  67,  n.,  70,  n.,  71,  106,  107,  221,  222,  n., 

225.  227-242. 
of  socage  and  knight's  tenure,  71,  221. 
of  estate  pur  autre  vie,  127,  899,  486. 
of  the  use  of  land,  168,  221,  867. 
of  joint  tenant,  182,  188. 
of  married  woman,  288,  290,  298,  m 
of  contingent  remainder.  887. 
of  copyholds,  450. 
of  leaseholds.  477. 

whether  escheat  prevented  by,  68,0. 
cannot  bar  estate  tail,  100. 
construction  of,  106,  229—285. 
now  speaks  from  testator's  death,  227. 

and  passes  all  his  interest,  107,  281. 
exercise  of  powers  by,  226,  n.,  856,  867. 
uses  and  trusts  in  a,  284. 

charge  of  debts  and  legacies.  286—288,  256,  258. 
direction  for  payment  of  mortgage  debt,  608,  nn. 
devise  in  fee  or  tail  made  liable  to  debts,  77,  255 
lapsed  devise,  228,  229. 
residuary  devise,  828,  477. 
devise  to  issue  of  testator,  229. 
devise  to  heir,  286. 

devise  to  executors  for  sale,  867 — 369,  466 
executory  devise  by,  867—871,  465. 

Will  tenant  at,  426,  461. 

Wills  Act.— See  Stat.  7  Will.  IV.  A  1  Vict.  c.  26 

Witnesses  to  a  deed,  353,  570 

to  a  will,  222—225,  855,  460. 

to  the  exercise  of  powers,  358,  355. 
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Words  of  limitotion,  107,  n.,  140—142,   228,   281—284,   814,  817,  822, 
481. 

Writ  of  elegit,  244,  n.,  249,  252,  478. 

regJBtration  of,  248—252,  555. 
of  waste  abolished,  110. 
for  recovery  of  dower,  800. 
of  partition,  185,  206. 
of  novel  disseisin,  48,  d.,  646. 

Writing,  necessary  on  transfer  of  incorporeal  property,  80. 
formerly  unnecessary  to  a  feoffment,  148. 
now  required,  148, 199. 

nothing  but  deeds  formerly  called  writings,  144. 
contracts  and  agreements  in,  145, 148. 
contracts  for  the  sale  of  hereditaments  required  to  be  in, 

177. 
leases  and  estates  in  hereditaments,  148, 149. 
assignment  of  lease  required  to  be  in,  477. 
trusts  of  hereditaments  required  to  be  in,  177. 
bargain  and  sale  for  a  year  required  to  be  in,  19J 

Wrong,  estate  by,  142,  n.,  148,  581,  n. 


T. 

Yard  land,  416,  n.,  685,  n.,  642,  n. 

TiAR  to  year,  tenant  f  rom,  462—464. 

ToRKBHiRR,   registration  of   conveyance,    196,    n.,    197,   554,    n.,  571. 

(Add.) 
of  bargain  and  sale,  199,  n. 
of  wUl,  289,  240,  n. 
of  judgment,  252. 
of  mortgage,  526,  554,  n. 
under  Laud  Transfer  Act,  566. 


THE  END. 
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